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ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA. 


JULY TERM, A.D. 1888. 


PRESENT: 


gay re wane Curer Justice. 
“ SAMUEL MAXWELL, \ Juers, 


Srate of NEBRASKA, EX REL. B. C. OYLER, v. THE 
SUPERVISORS OF HARLAN County. 


Township Organization: ELECTION OF SUPERVISORS. The 
city of A. was included within the town of A., in the county of 
H., which was under township organization. An election for 
the selection of a supervisor was held in the township, which 
included the city of A., and at which the electors of the whole 
township voted. It was Held, That the relator was not elected 
as a supervisor from the city of A., another’ candidate, who 
resided outside the city boundaries, within the town, having 
received a greater number of votes at the election so held. 


ORIGINAL application for mandamus, 
Oyler & Beall, for relator. 


C. C. Flansburg, for respondents. 
3 
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State v. Harlan County. 


REESE, Cu. J. 


This is an application to this court, in the exercise of 
its original jurisdiction, for a peremptory writ of manda- 
mus to compel the defendants, who are the supervisors 
of Harlan county, to admit the relator as a member of 
their board, he claiming to have been elected as such 
member by the electors of the city of Alma, which is sit- 
uated within the boundaries of what has heretofore been, 
and perhaps now is, Alma township. It appears by the 
pleadings and proofs submitted that the election at which 
the relator claims to have been selected as the member 
from the city of Alma, was in Alma township, that is, 
that the electors of the whole township voted at the elec- 
tion. By the returns it appears that Joseph McCreery 
received two hundred and ten votes, and the relator one 
hundred and thirty-two. McCrcery received the certificate 
of election, and was admitted as one of the board. There 
is nothing in the record anywhere to show that the one 
hundred and thirty-two votes cast for relator were the 
votes of the electors of Alma city alone, but, so far as 
the returns go, it appears that McCreery and relator were 
opposing candidates. It is insisted that the city of Alma 
is entitled to a member of the board, as a town, under the 
provisions of the law providing for township organiza- 
tion. Comp. Stat., Art. IV., Chap. 18. Whether this be 
true or not, it is quite clear that the electors of the city did 
not see fit to ‘act independently in the election of members 
of the board of supervisors. It does not appear that 
relator was duly elected such supervisor from that city. 

It is provided by section 645 of the code that, although 
a writ of mandamus may issue to compel action, yet it 
will not issue to contro] judicial discretion. 

The board of commissioners decided that relator was 
not entitled to a seat in their body, as the representative of 
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the city of Alma, he not having been elected in that capac- 
ity. Their decision was correct. The writ must therefore 


be denied. 
WRIT DENIED. 


THE other judges concur. 


SratE of NEBRASKA, EX REL. CHARLES ANDERSON, V. 
A. G. NewMan ET AL., County CoMMISsIONERS 
OF CHEYENNE Counry. 


Counties: ERECTION OF NEW COUNTIES: PRACTICE: COSTS. 
The defendants constituted the board of county commissioners 
of Cheyenne county. Petitions were filed in the proper offices 
of the said county, praying the submission of the question of 
its subdivision and the erection of new counties. Among them 
was the petition of the relator and others, for the submission of 
the question of the erection of Potter county. The board 
refused to act upon his petition, and he applied to the supreme — 
court for a writ of mandamus to compel action. Upon the sub- 
mission of an interlocutory question, it was held by the court 
that it was their duty to act. Soon after that decision the board 
acted upon the petition, finding that it was not signed by the 
requisite number of electors to entitle them to its submission, 
The other propositions being submitted, the county was sub- 
divided, without regard to the propositions contained in the 
petition named. It was Held, That the object of the writs of 
mandamus being only, to compel action, relators were not 
entitled to the writ, but that they were entitled to recover all 
costs made on account of the proceeding for mandamus prior 
to the action of the county board. 


ORIGINAL application for mandamus, 
Robert Ryan, for relator. 


Heist & Rayner and J. W. Norvell, for respondents, 
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REESE, Cu. J. 


This was an application for a peremptory writ of man- 
damus to compel the county commissioners of Cheyenne 
county to call an election for the purpose of submitting to 
the voters of said county the question of the erection of a 
new county, to be called Potter county. A demurrer to 
the application was presented and argued at the January 
term of this court. The demurrer was overruled. No 
further reference need be made to it than to cite the report 
of the case, which is found in State, ex rel. Anderson, v. 
Newman, 24 Neb., 40. 

Upon the demurrer being overruled, defendants acted 
upon the petition which had been submitted, and found 
that it had not been signed by the requisite number of 
electors of the territory described as the proposed new 
county. It appears by the records on file in the case, and 
admissions of the counsel during the argument, that four 
elections were called, upon the submission of the question 
of the erection of Kimball, Banner, Scott’s Bluff, and 
Deuel counties, and at the November election the county of 
Cheyenne was subdivided into five counties. It also 
appears that the boundaries of the proposed county of 
Potter conflicted with the boundaries of what are now 
Kimball and Cheyenne counties. The county board hav- 
ing acted upon the petition of relator, it follows that the 
writ cannot issue as prayed, and the only question now be- 
fore us is as to the taxation of costs. By the decision upon 
the demurrer, it became apparent to the county board 
that it was their duty to act upon the petition presented. 
Until they did so act, they were in default and subject to 
the issuance of the writ. The relator is therefore entitled 
to recover his costs made prior to their action, which was 
on the 9th day of May, 1888, and for this he will have 
judgment. All costs made since that date will be taxed 
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to him, and for which defendants will have judgment. 
The writ is denied. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


ConVERSE CATTLE COMPANY, PLAINTIFF IN ERROR, V. 
CAMPBELL & VALENTINE, DEFENDANTS IN ERROR. 


1. Appeal From Justice of the Peace. Where an appeal is 
taken from the judgment of a justice of the peace to the district 
court, the appellant, or his agent, must deliver a transcript of 
the proceedings to the clerk of the court to which the appeal may 
be taken, within thirty days next following the rendition of the 
judgment. Slaven v. Hellman, 24 Neb., 646. 


TRANSCRIPT: PRACTICE. In case such transcript is 
not filed within the time required by the provisions of section 
1011 of the civil code, the district court may, upon motion of 
the appellee, dismiss the appeal at the cost of the appellant, and 
remand the cause to the justice of the peace, to be there pro- 
ceeded with in thesame manner as if no appeal had been taken. 


Error to the district court for Antclope county. Tried 
below before Powers, J. 


Holmes & Hays, for plaintiff in error, cited: Sec. 1011, 
Code, Comp. Stat., 1887. 


Allen & Robinson, for defendants in error, cited: Slaven 
v. Hellman, 24 Neb., 646. 


Reese, Cu. J. 


This cause was instituted before a justice of the peace 
of Antelope county. 
On the thirteenth day of September, 1887, a judgment 


38 SUPREME COURT OF NEBRASKA, 


State v. Wright. 


was rendered in favor of the plaintiff in the action. On 
the 22d day of the same month, an appeal bond was filed 
by the defendant, who is plaintiff in error here. On the 
28th of October, 1887, a transcript of the proceedings was 
filed in the district court. Defendant in error, who was 
the plaintiff in the action before the justice of the peace, 
filed his motion to dismiss the appeal, because the same 
was not taken within thirty days after the judgment, as re- 
quired by law. The motion was sustained and the appcal 
dismissed. There appears to have been no showing of 
diligence on the part of the appellant in that case, there- 
fore the decision of the district court in dismissing the ap- 
peal was correct. See section 1011 of the civil code. 
Slaven v. Hellman, 24 Neb., 646. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


THE Strate oF NEBRASKA, PLAINTIFF IN ERROR, V. 
GRANT WRIGHT, DEFENDANT IN ERROR. 


1. Criminal Law: RAPE: EVIDENCE. In a prosecution for 
rape, under section 12 of the criminal code, which provides that 
if any male person, of the age of eighteen years or upwards, 
shall carnally know or abuse any female child under the age of 
fifteen years, with her consent, such person shall he deemed 
guilty of rape, etc., it is not necessary to prove that the prosecu- 
trix has not reached the age of puberty if it be shown that she 
is under fifteen years of age. 


The act of 1887 fixes the age of consent fora 
female child at fifteen years, and in effect declares that she is 
incapable of consenting to the act of sexual intercourse, and that 
such intercourse with her when under that age, by a person 
over eighteen years of age, even with her consent, will com-¢'* 
Tape. 
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Exceptions taken to the district court for Saline county, 
Morais, J., presiding. Filed under the provisions of Sees. 
515, 517, Criminal Code. 


J. C. Smith and A. W. Agee, for plaintiff in error, cited : 
Anschicks v. The State, 6 Tex. Ct. App., 524. Lawrence 
v. Commonwealth, 30 Gratt., 845. Joiner v. The State, 62 
Ga., 560. State v. Tillman, 30 La. Ann., 1249. State v. 
Erickson, 45 Wis., 86. Fizell v. The State, 25 Wis., 364. 
People v. McDonald, 9 Mich., 150. Orosswell v. The Peo- 
ple, 13 Mich., 429. Commonwealth v. Sugland, 4 Gray, 7. 
Gosha v. The State, 56 Ga., 36. 


O. P. Mason, for defendant in error, cited: Blackburn 
v. State, 22 Ohio State, 102. O'Meara v. The State, 17 
Ohio State, 515. Oliver v. The State, 4 American Crim. 
Law, 523. Regina v. Day, Eng. Law and P., 722. 


REEsE, Cu. J. 


This is a proceeding in error to the district court of Sa- 
line county, instituted by the prosecuting attorney of that 
county. 

An information was filed in that court charging Grant 
Wright with having committed the crime of rape upon one 
Maria Bella Preston. The information charged that the 
said Wright did carnally know and abuse the person 
named, “but with the consent of her, the said Maria Bella 
Preston, slie, the said Maria Bella Preston, then and there 
being a female child under the age of fifteen years,” ete., 
“he, the said Grant Wright, then and there being a male 
person over the age of eighteen years,” etc. There was a 
jury trial, which resulted in a verdict of guilty. The evi- 
dence, it is conceded, established the fact of the carnal 
knowledge, and also the ages of the prosecutrix and 
Wright, as charged in the information; but upon a motion 
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for a new trial the court set aside the verdict, upon the sole 
ground that the state offered no proof that the prosecutrix 
was a “child,” although under the age of fifteen years. 
In other words that she had not arrived at the age of pu- 
berty. 

The prosecution was under the provisions of section 12 
of the criminal code, which is as follows: “If any person 
shall have carnal knowledge of any other woman, or fe- 
male child, than his daughter or sister, as aforesaid, forci- 
bly, and against her will; or if any male person, of the 
age of eighteen years or upward, shall carnally know or 
abuse any female child under the age of fifteen years, with 
her consent, every such person so offending shall be deemed 
guilty of a rape, and shall be imprisoned in the peniten- 
tiary not more than twenty nor less than three years.” 

This section is an amendment of section 12 of the crim- 
inal code as it existed prior to the year 1887; the only 
difference between the section as it stood before and after 
the amendment being, that the age of consent was changed 
from “twelve” to “fifteen” years by the new act. 

The theory of the district court, and of counsel repre- 
senting the judge in this proceeding, is, that the word 
“child,” as used in the section quoted, must be taken in 
the sense of limiting the application of the section to such 
females under the age of fifteen years as have not arrived 
at the age of puberty, and are therefore children. The 
definition of the word “childhood,” when used in the ab- 
stract, according to Webster, includes the time intervening 
between birth and puberty; and it is no doubt truethat such 
definition would have to be applied in many cases when 
used in the concrete. But we do not believe such definition 
should be adopted for the word “ child,” in the sense in which 
it is used in the section now under consideration. The 
common law fixed tle age of consent at ten years, but with 
the provision that, in case it be shown that the female was 
so far developed physically and intellectually as to be able 
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to understand the consequences of the act, the limitation 
did not apply, It was purely a question of evidence—the 
presumption being against the prisoner, but such presamp- 
tion being only prima facie. But by the statutes of most 
of the states that presumption is changed to a conclusive 
one, and under such statutes the defense is not permitted 
to offer, nor will the courts consider, any evidence upon 
that question. If the child is shown to be under the age 
of consent fixed by statute, no proof will be received to 
repel the presumption thus created. People v. McDonald, 
9 Mich , 149. See also Cal. Crim. Law and Pr., Sec. 261, 
p- 99, and cases there cited. 

If this is the correct principle to apply to such statutes, 
we are wholly unable to see why it should not be applied 
to the section now under consideration. If the legislature 
can declare that the presumption of force and the absence 
of consent shall be conclusive when the female is less 
than ten years of age, we fail to see how it can be said 
that it cannot provide that the same presumption shall 
exist to an equal degree when she is under fifteen years of 
age; or, for that matter, under any age below that de- 
clared to be the age necessary to consent to a marriage con- 
tract, which, in this state, is sixteen, Comp Stat., Sec. 2, 
Ch. 52. The section is equivalent to the declaration that, 
so far as the application of the section to such cases is 
concerned, all females under fifteen years of age are in- 
capable of consenting to the criminal act, and, therefore, 
force and the want of consent are conclusively presumed. 

It follows that the district. court erred in sustaining the 
motion for a new trial. 


JUDGMENT ACCORDINGLY. 


Tue other judges concur. 
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PLAINTIFF IN ERROR, V. WILLIAM FRAZIER AND 
JAMES A. FRAZIER, DEFENDANTS IN ERROR. 


Jurors: SELECTION FOR TRIAL OF CAUSES. Where the county 


commissioners select sixty names of persons, proportionately from 
the several precincts of the county from which the petit jurors 
are to be drawn by the clerk of the court and the sheriff, etc., a 
motion to quash the panel, on the ground that one of the com- 
missioners had an action pending in court to be determined by 
a jury, should be overruled, in the absence of a showing of par- 
tiality or unfairness, or that any of the persons thus selected 
were favorable to such commissioner. 


Change of Venue. An application for a change of venue in 
a civil action should be denied, unless it is made to appear to 
the court that a fair and impartial trial cannot be had in the 
county where the action is pending; the fact that there are 
numerous persons in the county that are biased and prejudiced 
against a party to a suit will not justify a court in granting a 
change of venne, on the application of such party, if it appears 
that a fair and impartial jury can be bad, and a fair trial had 
therein. 


Railroads: DAMAGES FOR RIGHT OF WAY: AWARD. Where 
the interest in certain lands across which a right of way is sought 
by arailway company is in two persons, and before the appraise- 
ment of damages takes place, but after the filing of the peti- 
tion, one of such persons acquires the interest of the other, 
and the award is made to the former, he will be entitled to the 
ful! amount thereof. 


SEVERAL TRACTS OF LAND. Where a num- 
ber of tracts of land as described by the government surveys 
are used together as one farm or body of land, in determining 
the owner’s damage by reason of the location of a railway across 
one or more of the tracts, the injury to the whole farm or body 
of land should be considered. 


The question of the amount of damages sus- 
tained by a land owner for a right of way condemned across 
his land is peculiarly of a local nature, proper to be determined 
by a jury of the county, and the supreme court ordinarily will 
not vacate or modify the verdict, if it is based upon the testi- 
mony in the case. 
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6. Instructions toJury. It is not error for the court to refuse 
to give an instruction asked on hehalf of the defendant when 
it has already given the same in substance in its own instruc- 
tions. 


Error to the district court for Wayne county. Tried 
below before Powxrs, J. 


ET. C. Brome, for plaintiff in error. 


The court below erred in refusing to quash the panel of 
the petit jury. Ensign v. Harney, 15 Neb., 330. The 
application for a change of venue should have been allowed. 
Sec, 61, Code of Civil Procedure. Richmond v, State, 16 
Neb., 389. Simmerman v. State, 16 Neb., 618. The court 
erred in admitting evidence and instructing the jury upon 
the theory that plaintiffs were entitled to recover damages 
to the two tracts described as owners instead of lessees. 
Missouri Pacific R. R. Co. v. Hays, 15 Neb., 224. Pome- 
roy, Exr., v. Chicago & Milwaukee R. R. Co., 25 Wis., 
641. Rand v. Townsend, 26 Vt., 670. Kutz v. MeOuen, 
22 Wis., 628. Cent. Ry. Co. v. Meskel et al., 32 Tex., 
723. Drury v. Midland R. R. Co., 127 Mass., 571.. Me- 
Lendon v. Atlantic & W. P. BR. R. Co, 54 Ga., 293. Chi- 
cago & Alton R. R. Co. v. Maher, 91 Ill, 312. A & G. 
I. R. R. Co. v. Ingalls, 15 Neb., 128. Dodge v. 0. & 8S. 
W. R. BR. Co., 20 Neb., 276. The court erred in ad- 
mitting evidence of damages to other tracts contiguous to, 
but not embraced in, the lands covered by the petition in 
the condemnation proceedings, and not covered by the 
award of the commissioners. Rorer on Railroads, 395. 
Minnesota Valley R. R. Co.v. Doran, 15 Minn., 240, 


Northrop & Welch, for defendants in error, on quashing 
jury, cited: Everton v. Esgate, 24 Neb., 235. Plaintiff 
cannot dispute the title to the property or the right to the 
award of any claimant whom it has made a party, O. & 


44 SUPREME COURT OF NEBRASKA, 
N. E.N.R. RB. Co. v. Frazier, 


N. W. R. R. Co. v. Menk, 4 Neb., 24. R. V. R. R. Co. 
v. Fink, 18 Neb., 86. Gerard v. O., N. & B. H.R. R. 
Co., 14 Neb., 271. Rorer on Railroads, Vol. 1, p. 388. 
Chicago, Burlington & Quincey Railroad Co. y. Chamber- 
lain, 84 Ill., 3338. The equitable owner is entitled to the 
whole of the award, the same as though he owned the unen- 
cumbered feeof theland. S. LZ. &D. R. RB. Co.v. Weldon, 
_17 Kan., 240. The estimate of the damages to the whole 
_of each tract was properly left to the jury, and they are 
the sole judges of the amount of damage. Ham v. Wis- 
consin, I. & N. Ry. Co., 17 N. W. Rep., 157. Sheldon v. 
Minneapolis & St. Lowis Ry. Co., 13 N. W. Rep., 134. 
Wilmer v, Minneapolis & St. Louis Ry. Co., 13 N. W. 
Rep., 39. Reisner v. Depot & Ry. Co., 27 Kan., 382. 
Hi & G. J. RB. R. Co. v. Ingalls, 15 Neb., 129. 


MAXWELL, J. 


On the 11th day of June, 1886, plaintiff in error filed 
its petition in the county court of Wayne county for the 
appointment of commissioners to assess damages occasioned 
by the appropriation of lands in Wayne county for the 
right of way of said railroad. 

The petition showed the location of such railroad over 
and across the south half of the north-west quarter, and 
the north-east quarter of the south-west quarter of section 
six, township twenty-six, range three east of the sixth 
principal meridian; the legal title to this tract being, at 
the time of the filing of this petition, in the defendants in 
error, William Frazier and James Frazier. 

The petition also showed the location of such railroad 
over and across the north half of the north-east quarter of 
section 14, township 27, range one east, being an eighty- 
acre tract, the title to this land, at the time of the filing of 
the petition, being in the state of Nebraska, the defend- 
ants in error having at that time simply a leasehold interest. 
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The petition also showed the location of the railroad 
over and across the south-west quarter of section 11, town- 
ship 27, range one east, this also being school land, de- 
fendants in error being lessees only; all of said tracts of 
land, except the south half of the north-west quarter, and 
the north-east quarter of the south-west quarter of section 
six, township twenty-six, range three east, being wild, 
uncultivated prairie land. Notice having been given as 
provided by law, and commissioners having been appointed, 
on the 23d day of June, 1886, the commissioners reported 
to the county judge their assessment of damages with re- 
spect to the north half of the north-east quarter of section 
14, township 27, range | east, being one of the tracts above 
referred to, at $201.27. Andon thé 25th day of that month, 
the commissioners assessed the damages occasioned by the 
location of such line of railroad over and across the south 
half of the north-west quarter, and the north half of the 
south-west quarter of section six, in township 26 north, of 
range 3 east, at $450. And on the 28th day of June of 
that year, the commissioners assessed the damages upon 
another tract, to-wit: The south-west quarter of section 
11, township 27, range one east, at $166.82. 

From these several awards of damages both parties ap- 
pealed to the district court of Wayne county. ‘These ap- 
peals were afterwards, by consent of parties, consolidated, 
and pleadings filed. Up to the time of the trial the record 
now presented consisted of two separate causes. But at 
the time of the trial, it appearing that these two separate 
causes were between the same parties, they were cousoli- 
dated, and by agreement of parties tried as one case, 

When petitions were filed in these causes the land own- 
ers, who are defendants in error in this court, claimed to 
be the owners of certain other lands lying contiguous to 
the tracts referred to, and across which the railroad had 
been located, and claimed .damages to such other tracts by 
reason of the location of the line of railroad across the 
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tracts above referred to. The defendant railroad company, 
by motion in the district court, sought to require the 
land owners to limit their claims for damages in the dis- 
trict court to the same lands for which damage had been 
claimed and allowed by the commissioners. This mo- 
tion was overruled, to which ruling the defendant below 
excepted. 

Plaintiffs, by their amended petition filed in the district 
court, allege that, on the 11th day of June, 1886, being 
the date of the filing of the petition of the railroad com- 
pany in the condemnation proceedings in the county court, 
plaintiffs were in possession of that portion of the premises 
known as school land, as lessees from the state of Nebraska. 

They further state that, “on or about the 6th day of 
June, 1886, these plaintiffs applied to have the aforesaid 
lands appraised for the purpose of sale, whereupon the 
same were appraised, as by law provided, plaintiffs’ lease 
therefor surrendered, and the same purchased by the said 
William Frazier and James A. Frazier, and plaintiffs now 
are the equitable owners thereof.” 

The defendant railroad company, by answer, denied the 
title of plaintiffs to the land in question, alleging the legal 
title to bein the state of Nebraska, and claimed a com- 
pliance with the laws of the state of Nebraska with re- 
spect to the procedure necessary to obtain the right of way 
across land belonging to the state. 

To these answers no replies were filed, and upon the 
issues thus made the cause was tried. 

At the trial the defendant filed a motion to quash the 
regular panel of the petit jury for that term of court, so 
far as this case was concerned, for the reason that William 
Frazier, one of the plaintiffs in this case, was a county 
commissioner of Wayne county, and as such county com- 
missioner had participated in the selection of the sixty 

. names from whom the twenty-four members of the regular 
panel of the petit jury were selected. 
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This motion was supported by an affidavit, and duly 
authenticated transcript of the proceedings of the board of 
county commissioners with reference to the selection of 
said sixty names, the facts not being disputed. Whieh 
motion was overruled, to which ruling the railroad at the 
time excepted. 

Thereupon a motion was filed by the railroad company 
for a change of venue, this motion being supported by 
affidavits, and affidavits being filed on the part of plaintiffs 
against said motion. This motion was overruled, to which 
ruling the railroad company duly excepted. 

The jury returned. a verdict in favor of plaintiffs, and 
against the railroad company, for $2,200.87, as follows: 

“We assess the damages to which said plaintiffs are en- 
titled by reason of the location, operation, and construction 
of said defendant’s railroad over and across the following 
tracts of land: The S.W. 4 and the 8. 4 of N.W. 4 of 
Sec. 6, T. 26, R. 3, Wayne county, Nebraska, at the sum 
of $1,090.31. 

“We assess the damages to which said plaintiffs are en- 
titled by reason of the location, construction, and operation 
of the defendant’s railroad over and across the following 
tracts of land, to-wit: The N.E. 4 of Sec. 24, and the E. 
4 of Sec. 14, and N.E. 4 of Sec. 23, all in T. 27, R. 1, in 
Wayne county, Nebraska, at the sum of $603.46. 

“We assess the damages to which said plaintiffs are en- 
titled by reason of the location, construction, and operation 
of defendant’s railroad over and across the following tracts 
of land: E. 4 of Sec. 15, S.E. $ of Sec. 10, and S.W. 4 of 
Sec. 11, all in T. 27, R. 1, in Wayne county, Nebraska, at 
the sum of $507.10. 

: “EK. J. SHERMAN, 
“Foreman.” 

A motion for a new trial was overruled, and judgment 
entered upon verdict in favor of plaintiffs and against the 
railway company for $2,200.87 and costs. 
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The first objection is, that the court erred in refusing to 
quash the panel of the petit jury. This is placed upon the 
ground that William Frazier, one of the plaintiffs below, 
was a county commissioner of Wayne county, and as such, 
with the other commissioners of that county, selected the 
sixty names from which the twenty-four jurors were drawn. 
There is no claim that there was any attempt at partiality 
in the selection of the sixty persons selected, nor is it al- 
leged that even one of the persons so selected was favor- 
able to the plaintiffs below. 

Section 658 of the code requires the commissioners, or 
any two of them, at stated times to meet and select sixty 
persons, possessing the qualifications of electors, etc., and 
as nearly as may be a proportionate number from each 
precinct of the county. The name of each person thus 
selected is to be written on a separate ticket, and the whole 
number of tickets placed in a box, and the clerk of the 
district court and sheriff, or their deputies, are required to 
meet together and draw by lot out of the box twenty-four 
names, and the persons whose names are drawn are to be 
the petit jurors. 

Section 665 provides that no person shall be sammoned 
as a juror in any district court oftener than once in two 
years. 

It will thus be seen that the county commissioners merely 
select sixty names, duly apportioned to the different pre- 
cincts of the county, of electors who have not served as 
jurors for the two years preceding. They do not draw the 
jury, and with the right of challenge for cause and per- 
emptory challenges of jurors, there is but little doubt that 
a fair jury can be obtained in every case. At least some 
prejudice should be shown to a party complaining, other- 
wise it will be error without prejudice. The proper course, 
however, where a member of a board of county commis- 
sioners has a cause pending, to be tried before a jury drawn 
from the names selected by such board, is to take no part 
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in the-selection of such names, and have this fact appear 
upon the-commissioners’ record. 

2d. That the court erred in overruling the motion for 
a change of venue. This motion was supported by a num- 
ber of affidavits in favor of the railroad company, and 
by counter-affidavits in favor of the plaintiffs below. The 
affidavits on behalf of the railroad company tend to show 
that there is a considerable number of persons in Wayne 
county smarting under grievances, either real or imaginary, 
against the railway company. The affidavits on behalf or 
the plaintiffs below clearly show that there is a very con- 
siderable portion of the people of Wayne county that have 
no hostility to the railway company, such as would prevent 
the company from having a fair trial. 

Section 61 of the code provides that, “In all cases in 
which it shall be made to appear to the court that a fair and 
impartial trial cannot be had in the county where the suit is 
pending, or where the judge is interested, or has been of 
counsel in the case or subject-matter thereof, or is related to 
either of the parties, or is otherwise disqualified to sit, the 
court may, on application of either party, change the place 
of trial to some adjoining county, wherein such impartial 
trial can be had; but if the objection be against all the 
counties of the district, then to the nearest county in the 
adjoining district.” 

The fact that a number of persons in any particular 
county have bias or prejudice against a party to a suit, 
will not justify a change of venue against the objections 
of the adverse party, if, notwithstanding such bias and 
prejudice of such persons, a fair and impartial trial can be 
had in that county. In civil cases it is rare that the peo- 
ple of a whole county become biased and prejudiced 
against a party to an action. The reason is, they ordina- 
rily take but little interest in the controversy, hence have 
no feeling in the case. There is a marked difference in 
this respect between a civil and criminal case, particularly 
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where'the offense charged is an atrocious one. In the lat- 
ter case, rumor, with her thousand tongues, spreads the 
news far and wide, and ordinarily with such coloring as 
to cause those who hear or read to form an impression, or 
perhaps to become biased or prejudiced. But even then, 
unless the opinion is a fixed one; or formed from reading 
the evidence or hearing the witnesses testify, a person other- 
wise qualified will be a competent juror. A plaintiff prop- 
erly bringing an action in a county in which he resides is 
entitled to have the cause tried in such county, unless it is 
clear that a fair and impartial trial cannot be had therein. 
JF*rom the necessity of the case, the law, with certain excep- 
tions, permits a railway company to select its route through 
the real estate of an individual. This is done because the 
public good requires that the rights of the land owners 
shall be subservient to those of the public. The protest 
of the individual would be ineffectual to prevent the tak- 
ing of the property, but the law throws around him the 
safeguard of compensation for the damages sustained by 
him. If the award of the commissioners is unsatisfactory 
to either party, then either may appeal to the district court. 
Such appeal, if possible, should be tried in the county 
where the land is situated. The principal question ordi- 
narily is the amount of damages sustained. This question 
is to be determined from the testimony of experts, that is, 
persons familiar with the value of the land, and this may 
include farmers and others. The observation of this court, 
from the cases which have been before us, is, that juries 
ordinarily do not adopt the highest or lowest estimates of 
witnesses, but seem to have endeavored to bring in just 
verdicts. Nor did the jury in this case adopt the highest 
estimates of the witnesses. The showing for a change of 
venue was entirely insufficient, and the motion was prop- 
erly overruled. The record fails to show the examination 
of the persons called as jurors on their voir dire. Hence, we 
are to presume that such persons appeared to be fair 
minded and unbiased. 
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3d. It is claimed that the court erred in admitting evi- 
dence and instructing the jury on the theory that the 
plaintiffs were entitled to recover damages to the south 
half of the south-west quarter of sec. 6, township 26, 
‘ range 3 east, which the plaintiffs below, by supplemental 
petition, show they had purchased and paid for in full 
prior to the 20th day of June, 1887. 

In Mo. P. R. R. Co. v. Hays, 15 Neb., 224, it was 
held that the valuation for property taken for right of 
way fora railroad should be made as of the time of the 
filing of the petition, or the assessment of the damage to 
the land. In that case it was merely decided at what 
point of time the assessment should be made, the ap- 
praisement being made as soon as convenient after the 
filing of the petition. Inu condemnation proceedings the 
object is to acquire the right of way over the land from 
all parties having an interest therein. If two persons 
have an interest, then the rights of both must be respected, 
and their damages assessed. If, while the proceeding is 
pending, one of the parties acquires all the interest of the 
other party he may show that fact, and will then be enti- 
tled to all the compensation. The fact that one of the 
parties is the state can make no difference, as there is no 
claim that the railroad company has paid the state any 
part of the condemnation money, or is liable therefor. 
The objection, therefore, is not well taken. 

The 4th objection is, that the court erred in admitting 
evidence of damages to other tracts contiguous to, but 
not embraced in, the lands covered by petition in the con- 
demnation proceedings, and not covered by the award of 
the commissioners. There are three plats in the record 
showing the descriptions of land owned by the plaintiffs 
below. From one of these plats it appears that the rail- 
way runs for a considerable distance along a creek on the 
plaintiffs’ land, and completely cuts off access to water for 
stock on a large portion of one of said bodies of land, 
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The rule is, that where a railway runs through an entire 
tract the land owner is entitled to all the damages which 
result to him from the taking. He is not limited to the 
lands described in the petition of the railway company, 
nor the award of the commissioners, but may show the 
facts and circumstances and direct effect upon his land 
accompanying or flowing from such appropriation. Wilmes 
v. Minnesota & N. W. BR. BR. Co., 138 N. W.R., 39. Sheldon 
v. Minn. & St. L. Ry. Co., 13 Id., 184. Ham v. Wis., L & 
N. Ry. Co., 17 Id., 157. In other words, just compensa- 
tion for real estate taken or damaged entitles the owner 
of several descriptions used as one farm or body of land 
to compensation for injury to the whole, although the 
right of way extends across but one or two of the subdi- 
visions. ‘here is no error, therefore, in admitting this 
evidence. 

The fifth objection is, that the damages are excessive, 
and not warranted by the evidence. 

In Clarke v. C.K. & N. R. RB. Co., 23 Neb., 616; and 
Omaha Belt Ry. Co. v. Johnson, 24 Neb., 707, it was held 
that the question of the amount of damages sustained by 
the land owner for a right of way condemned across his 
land is peculiarly of a local nature, proper to be determined 
by a jury of the county, and that ordinarily, where the 
verdict is based upon the testimony, this court will not 
vacate or modify it. That rule is applicable in this case, 
and we find no cause for vacating the verdict. 

The sixth ground of error is, that the court erred in 
refusing to give to the jury instruction number one, asked 
by the plaintiff in error, which is as follows: “You are 
instructed that it is by law the duty of a railroad company 
to construct and maintain adequate crossings for all land 

owners across whose lands such road runs, and the ques- 
‘tion of the character of adequacy of such crossings can- 
not be considered by you in making your estimate of 
damages in this case.” 
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The court, on its own motion, had previously instructed 
the jury that, “the statute requires railroad companies to 
provide suitable crossings at all public highways, suffi- 
cient to prevent stock from getting upon such railroad ; 
and with open gates or bars at all farm crossings of such 
railroad, for the use of the proprietor of the land adjoin- 
ing such railroad, and the failure of the railroad company 
to provide such crossings is not a proper element of dam- 
ages in this case.” 

It will be seen that the court had given instructions on 
that point as favorable as the railway company was enti- 
tled to ask for. 

Some objection is made to the proof of damages as 
made by the commissioners, and which was submitted to 
the jury. The exact purpose of the introduction of this 
evidence is not apparent, but the error, if any, would seem 
to be in favor of the railway company, and not against it. 

Upon the whole case it is evident that the plaintiffs 
below sustained heavy damages, from the location of the 
railway across their land, and that the verdict of the jury 
is not excessive. The judgment of the district court is 
therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


NORTHEASTERN NeEspRASKA RariRoAD CoMPANy, 
PLAINTIFF IN ERROR, Vv. RANDALL FRAZIER, DE- 
FENDANT IN ERROR. 


1. Railroads: DAMAGES FOR RIGHT OF WAY: EVIDENCE. In 
an action to recover damages for real estate condemed for right 
of way for a railway company, a witness who testified that he 
resided near the land condemned, and was acquainted with the 
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value of the real estate in that-vicinity at the time of the con- 
demnation, is prima facie a competent witness to prove the 
amount of damages sustained by the land owner. 


2. —-—: ——-—: ———. While the date of filing a petition to 
condemn real estate for right of way of a railroad is deemed the 
time when the appropriation takes place for the purpose of as- 
sessing damages, yet proof is not limited to that particular day; 
and where the petition was filed in June, and a witness testified 
to the value in the following August, the evidence was held 
admissible. 


Error to the district court for aarue county. Tried 
below before Powers, J. 


H.C. Brome, for plaintiff in error, cited: M. P. R. R. 
Co. v. Hays, 15 Neb., 224. 


H. H. Moses and James Britton, for defendant in error. 
MAXWELL, J. 


The questions involved in this case are to a great extent 
the same as in Northeastern Nebraska Railroad Company 
v. William Frazier and James A. Frazier, just decided. 
The first point decided in that case does not arise in this, 
but the decision of the other questions in that case will be 
adhered to in this. 

The new points raised in this case are : 

1st. The incompetency of a certain witness to testify 
to the value of the lands injured. The testimony of one 
Steele is referred to, to show his incompetency. In regard 
to his qualifications, he testifies as follows: 

Q. Where do you reside? 

A. Wayne, Nebraska. 

Q. Are you acquainted with, Randall Frazier, the 
plaintiff in this case? 

A. Yes, sir. 

Q. Are you acquainted with the location of the north- 
west quarter of section 13, Tp. 26, R. 3 E.? 
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A. . Yes, sir. 

Q. Are you acquainted with the S.E. quarter of Sec. 
23, Tp. 26, R. 3 E., and the location thereof? 

A. Yes, sir. 

Q. And the S. 45S.E. $ Sec. 14, T. 26, R. 3 E? 

A. Yes, sir. 

Q. Are you acquainted with the location of the S.W. $ 
Sec. 18, Tp. 26, R. 3 E.? 

A. Yes, sir. 

Q. State if you know where these lands are located— 
relative to this town. 

A. They join the town site. 

Q. On which side? 

A. South-west side. 

Q,. State if you know who is in the oceupancy of these 
lands, and who has been for the last four or five years? 

Objected to by the defendant as immaterial. Overruled 
by the court, to which the defendant excepts. 

A. Randall Frazier. 

Q. Were you, in the year and in the summer of 1886, 
acquainted with the market value of these lands, and also 
the lands in their immediate vicinity? 

A. I was. 

He was then permitted to testify as to the value of the 
land before the location of the road, and the value imme- 
diately afterwards. In this we think there was no error. 
Prima facie, at least, he had shown sufficient to make his 
testimony admissible. He testifies to his residence near 
the land, to the knowledge of its value at the time the 
railway was located across the land. If the railway com- 
pany desired a more complete statement, it should have 
cross-examined the witness upon that point. The fact that 
it failed to make an extended cross-examination upon that 
point leads to the inference that such cross-examination 
would have shown the wituess to be thoroughly qualified. 
This ground of objection, therefore, is unavailing. 
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2d. The second ground of error is, that the court 
erred in receiving evidence of the value of this land in 
August, 1886. It is true the petition was filed June 11th 
of that year, and the appraisement made on the 23d of 
that month. The time of filing the petition is to be taken 
as the period when the damages are to be determined. 
This, however, we do not understand to be limited to any 
particular day. The estimate is to be made at about that 
time. If there is a fluctuation in value, it may be shown, 
but testimony as to the value a short time after the appro- 
priation is admissible, and in the absence of any proof 
showing an increase or diminution in value after the ap- 
propriation, a jury would be warranted in finding that 
the same values had existed at the time of the appropria- 
tion. Ordinarily in one or two months there will be but 
little fluctuation in the values of real estate. The location: 
of a new line of railroad may, and in most cases does, ad- 
vance the general values of land along the line of such 
railway, particularly near stations, but such advance usu- 
ally seems to take place upon the location of the line and 
before the construction of the road, so that it may be said - 
that the enhanced general values are discounted. If, how- 
ever, there should be such fluctuation, it may be shown. 
In any event the testimony was competent, although the 
court may require further proof of the relative values at 
the time of the appropriation. 

The judgment is clearly right, and is affirmed. 


JUDGMENT AFFIRMED. 


Tae other judges concur. 


JULY TERM, 1888. 57 


McClure vy. Campbell. 


H. L. McCuure, PLAINTIFF IN ERROR, v. NATHAN 
CAMPBELL, DEFENDANT IN ERROR. 


1. Appeal: JuRispicTIon. Where a cause is tried before a jus- 
tice of the peace, and ou appeal in the district court without 
objection to the jurisdiction of the court, and the want of juris- 
diction does not appear ou the face of the papers, the objection 
will not be considered in the supreme court. 


2. Vendor and Vendee: taxss. A vendor who sells real es- 
tate after the first day of April of any year, in the absence of a 
contract to the contrary, is, under the statute, liable for the taxes 
on such real estate for that year. 


3. Taxes: LIEN. Taxes become a lien upon real estate on and 
after the first day of April in each year, and a party who executes 
@ conveyance with @ covenant against incumbrances, in effect as- 
sumes the payment of taxes on the land sold for that year, and 
parol evidence of a contract made with the vendee before the 
making of the deed to pay such taxes, is not admissible to vary 
the terms of the covenant. 


4. Evidence: SECONDARY EVIDENCE. Proof of the contents of 
certain letters is not admissible without showing a loss or de- 
struction of such letters, 


Error to the district court for Buffalo county. Tried 
below before Hamer, J. 


Marston & Nevius, for plaintiff in error, cited : Long ». 
Moler, 5 Ohio State Rep., 272. <Alny v. Hunt, 48 IIL, 
45. Ingalls v. Cook, 21 Iowa, 560. Rundell v. Lakey, 
40 N. Y., 517. Chapman v. Kimball, 7 Neb., 399. 


Calkins & Pratt, for defendant in error, cited: Boone on 
Real Property, 291. Rhine v. Ellen, 36 Cual., 362. 1 
Greenleaf on Evidence, 284. Stephen Dig., Art. 90, 
Chap. 12. 


MaxwEL1, J. 


This is an action by a vendee against the vendor to re- 
cover certain taxes paid by said vendee upon land pur- 
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chased by him from the vendor. On the trial of the cause 
in the court below, judgment was entered in favor of the 
vendor. There isa stipulation in the record that the ac- 
tion was originally brought before a justice of the peace, 
‘and appealed to the district court. The form of the action 
before the justice, however, does not appear, and the fact 
does not seem material in the case. 

The object of this action is to recover the amount of 
taxes paid by the vendee, and for which the vendor was 
legally liable. A justice had jurisdiction in an action for 
money paid for the use of another at his request, and this 
is sufficient under the issue to sustain the jurisdiction. 
The defendant claims that the action is one for a breach of 
covenant against incumbrances, and that, therefore, the 
justice had no jurisdiction, and consequently the appellate 
court acquired none. This objection was made for the first 
time in this court. The case, so far as appears, was tried 
upon the merits before the justice, and also in the district 
court, no objection being made in either to the jurisdiction. 
The question, therefore, does not arise as to whether or not 
a justice of the peace has jurisdiction in an action to re- 
cover for money paid from a breach of a covenant against 
incumbrances. In such case, where it does not appear on 
the face of the proceedings that the court in which the ac- 
tion was brouglit was without jurisdiction, the jurisdiction 
will be presumed and sustained. 

2d. There is but little conflict in the testimony, and 
that upon an immaterial point, which will be noticed here- 
after. In July, 1882, the defendant and wife executed a 
deed for certain real estate in Jefferson county, and deliv- 
ered the deed to the plaintiff. This deed contains cove- 
nants of seizin, lawful possession, against incumbrances, and 
of general warranty. In May, 1883, the plaintiff paid 
the taxes due on said land, and brought this action to re- 
cover the same. The defendant admits making the deed 
with the covenants above described, admits the amount of 
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taxes due and paid by the plaintiff, but alleges an oral agree- 
ment made with the plaintiff in February, 1882, for the 
purchase of said land, and that the plaintiff then assumed 
the taxes of 1882. This is denied by the plaintiff. 
Section 138 of the revenue law, Compiled Stat., Ch. 77, 
provides: “That the taxes assessed on real property shall 
bea lien thereon from and including the first day of April in 
the year in which they are levied, until the same are paid.” 
Sec. 44 provides, ‘That the owner of property on the 
first day of April in any year shall be liable for the taxes 
of that year. The purchaser of property on the first day 
of April shall be considered as the owner on that day.” 
The defendant, therefore, wonld be liable for the taxes 
for the year 1882, independently of the covenants in his 
deed, unless there was an agreement on the part of the 
plaintiff to pay them, but a parol agreement on the part 
of the plaintiff, even if established, could not be used to 
contradict the covenant in the deed. What the effect 
might be in an action to reform the deed is not now be- 
fore the court. Taxes upon real estate date from the 
first day of April of each year, and become an encum- 
brance upon the land from that time. A party, there- 
fore, who desires to except the taxes from his covenant 
against incumbrances should do so in writing in the deed. 
It is very clear that parol evidence of what took place 
before the making of the deed is not admissible to con- 
tradict the covenants therein. 
3d. The court permitted tle contents of certain letters to be 
given, without proof of the loss of the originals. This was 
clearly erroneous. It is evident that the judgment should 
have been in favor of the plaintiff and against the defendant. 
The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


TueE other judges concur. 
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THE Ciry oF OMAHA, PLAINTIFF IN ERROR, V. 
Auaustus KouNTZE, DEFENDANT IN ERROR. 


Taxes: PAYMENT UNDER PROTEST: ACTION TO RECOVER BACK. 
Certain lots of the defendant in error were assessed by the city 
council for the cost of grading the streets on which they 
abutted. He paid the taxes so assessed, accompanying such 
payment with the following notice: “Truman Buck, Treasurer, 
I this day pay you under protest $2,181.23 for special grading 
tax on property fronting ou 15th street, south of Williams 
street. This is paid to save penalty, and as it is believed that 
the tax is illegal, I shall colleet the same back. Augustus 
Kountze.’? In an action to recover back said taxes, Held, That 
the notice was insufficient. 


Error to the district court for Douglas county. Tried 
below before NEVILLE, J. 


John L. Webster, for plaintiff in error, cited: Railroad 
Company v. Commissioners, 98 U. 8., 545. Rogers v. The 
Inhabitants of Greenbush, 58 Me., 390 (4 Am. Repts., 
292). Meeks v. McClure, 49 Cal., 623 (22 Am. Repts., 
520). 


Kennedy & Gilbert, for defendant in error, cited: Hel- 
phrey v. Redick, 21 Neb., 84. 49 Cal., 623. Dimmett v. 
Appleton, 20 Neb., 210. 


Coss, J. 


This action was brought in the court below by the de- 
fendant in error, to recover back from the city of Omaha 
asum of money assessed as special taxes upon certain lots 
and land owned by him, on 15th street, between Williams 
and Vinton streets, in said city, as special benefits to said 
lots and land, caused by the grading of said 15th street, 
and which had been paid by him under protest, The 
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cause was tried to the court without a jury, which found 
and rendered judgment for the plaintiff. 

The defendant, which brings the cause to this court on 
error, assigns the following errors: 

1. The judgment is not sustained by sufficient evi- 
dence. _ 

2. The judgment is contrary to law, and should have 
been for the city of Omaha. 

3. Plaintiff below was not entitled to a judgment in 
his favor, for the reason that the notice of protest relating 
to the pretended illegality of the taxes complained of was 
and is insufficient to entitle the plaintiff to recover back 
the taxes sued for. 

4, The court below was not authorized to render any 
judgment in favor of the plaintiff below, for the reason 
that the matters complained of were not sufficiently set 
forth, and were not specified in said notice of protest fully 
enough to advise the city of Omaha of the exact nature 
thereof. 

5. The judgment should have been rendered in favor 
of the city, for the reason that Mr. Kountze did not make 
his complaint touching the illegality of the taxes in the 
petition set forth to the city council sitting as a board of 
equalization, as required by law. 

6. The judgment should have been rendered in favor 
of the city, for the reason that the plaintiff below had 
knowledge that 15th street was being graded, and know- 
ing the same, did not make any complaint, or take any 
steps, legal or equitable, to suspend said grading, whereby 
he cannot now be heard to complain of the illegality of 
the tax. 

It is deemed necessary to examine only the fourth of 
the above assignments. 

The following is a copy of the protest and notice served 
on the city treasurer by the plaintiff, at the time of the 
payment of the taxes: 
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“Truman Buck, Treasurer: 

“T this day paid you under protest $2,181.28 for spe- 
cial grading tax on property fronting on 15th street, south 
of Williams street. This is paid to save penalty, and as 
it is believed that the tax is illegal, I shall collect the 
same back. ; 

“ AvausTus KounrTzs, 
“Per H. K.” 

Section 1 of the act to amend section 42 of an act to in- 
corporate cities of the first class, etc., and certain other 
acts, etc., approved February 19, 1883, cited by counsel 
for plaintiff in error, after providing that, “no court or 
judge shall grant any injunction to restrain the levy, en- 
forcement, or collection of any special tax or assessment, 
or any part thereof, made or contemplated by this section, 
‘or any other special tax provided for by this act, or the 
acts of which this is amendatory,” eic., proceeds as follows: 
“But any party feeling aggrieved by any such special tax 
or assessment or proceeding may pay the said special taxes 
assessed and levied upon his, her, or its property, or such 
installments thereof as may be due, at any time before the 
same shall become delinquent, under protest, and with no- 
tice in writing to the city treasurer that he intends to sue 
to recover the same back, which notice shall particularly 
state the alleged grievance and ground thereof, whereupon 
such party shall have the right to bring a civil action 
within sixty days thereafter, and not later, to recover back 
so much of the special taxes paid as he shall show to be 
illegal and unjust. = * * * The city treasurer 
‘shall promptly report all such notices to the city council 
for such action as may be proper. No court shall enter- 
tain any complaint . * * not specified in 
said notice fully enough to advise the city of the exact na- 
ture thereof, nor any complaint that does not go to the 
groundwork, equity, and justice of the tax.” Laws 1888, 
Ch, 12. 
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The question then is, whether the plaintiff below has 
pursued the remedy given him by the statute su as to en- 
title him to recover. This isa remedy given by statute, 
and while it may be termed a remedy in derogation of the 
common law, yet it is a remedial statute, and will be con- 
strued according to the true intent and meaning of the law. 
I think it may be fairly gathered that it was the intention 
of the legislature to require the proceeding to recover back 
taxes illegally assessed to be virtually commenced at the 
time of their payment. With that intention was the pro- 
vision framed which virtually requires the notice to the 
city treasurer to contain all of the material allegations of 
a petition for the recovery back of taxes unlawfully as- 
sessed and demanded. Such notice is not an idle cere- 
mony; it is required to be promptly reported to the city 
council, and, doubtless, if it contains such allegations 
which, if known to the council to be true, or which, if 
proved by its records, or otherwise, would entitle the 
party to a return of his money, it would be the duty of 
the council to make the necessary provisions for its repay- 
ment. But if this is not done, the party may, within a 
quite limited time, bring a civil action for its recovery. 
In his petition in such action he is limited to the identical 
grounds of complaint specified in the original notice. In 
this view it is clear that the notice was insufficient. To 
_this effect are the authorities cited by counsel for plaintiff 
inervor. I know of none which hold to the contrary. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings in accordance with 
law. 


REVERSED AND REMANDED, 


THE other judges concur. 
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WILLIAM H. REED, PLAINTIFF IN ERROR, V. JAMES W. 
SMITH, DEFENDANT IN ERROR. 


Costs: SHERIFF’S FEES: ITEMIZATION. In the taxation of costs 
there was allowed to the defendant, upon the dissolution of the 
attachment, an item of sheriff’s fees of $190 for ‘‘care, preserva- 
tion, and custody of attached property.’’ The charge was not 
itemized, except as above, nor was it contained in the sheriff’s 
return, but appears to have been taken from the fee book of the 
district court. The order of the district court, denying the de- 
fendant’s motion to retax the said item of fees, Held, Error, and 
the court instructed to require the sheriff to itemize the particu- 
lars of said charge, and make a showing of the facts upon which 
it is founded. 


Error to the district court for Sherman county. Tried 
below before TirFany, J. 


James E. Philpott, for plaintiff in error. 
No appearance for defendant in error. 
Coss, J. 


This cause comes to this court on error to the district 
court of Sherman county, for alleged error in its judg- 
ment upon a motion to retax the costs in a case there lately 
determined in said court. There was an attachment issued 
in the main case, anda large amount of property, both 
real and personal, attached by the sheriff. On motion of 
the defendant the attachment was quashed, and the attached 
property discharged at the cost of the plaintiff, and judg- 
ment for said costs rendered in favor of the defendant. 
Amongst the items of costs taxed to the plaintiff under 
such proceedings were the following sheriff’s fees : 

“Posting 698 copies of order of attachment, $174.50; 
care, preservation, and custody of attached property, $190.” 

The plaintiff moved the court for an order requiring the 


JULY TERM, 1888. 65 


Reed v. Smith. 


clerk to retax the costs in the said items of fees of said 
sheriff in such sums and amounts as the court should direct. 
In which motion it was alleged that said items were illegal, 
excessive, and not authorized by law. Said motion was 
made upon so much of the record in the case as contains 
and shows the order of attachment, the sheriff’s return 
thereto, the said sheriff’s proceedings had and done there- 
under, and the order of the court dissolving the said at- 
tachment. 

Upon the hearing of the said motion the court decided 
and adjudged “that the said motiou be sustained as to 603 
notices posted on lots, and as to 15 notices posted on lands, 
and that the said sheriff be allowed no fees or compensa- 
tion for posting the said 618 notices so as by him heretofore 
charged as part of his fees, etc., and that the said clerk re- 
tax the costs accordingly, and the said motion, as to the 
other items therein contained, be overruled.” 

Section 33 of chapter 28, Comp. Stat., provides that, 
“No sheriff, coroner, or coustable shall be entitled to re- 
ceive on mesne or final process any fees provided for in 
this chapter, unless he shall return upon the process upon 
which any charge shall be made the particular items of 
such charge.” 

No item of charge for care, preservation, or custody of 
attached property is contained in the sheriff’s return to the 
order of attachment, but it does appear in the certified 
copy of the fee book of the district couvt, returned with 
the record. How it got there does not appear. It is 
doubtful that the case is covered by the provision of stat- 
ute cited by counsel for plaintiff in error, and above quoted, 
as no provision is contained in the chapter quoted from 
providing compensation to officers serving orders of at- 
tachment for the care, preservation, or custody of attached 
property. Yet doubtless the court would have the power 
to award compensation, as fees, in a proper case, and upon 
a satisfactory showing, to an officer rendering such services, 
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Tn the case at bar it does appear, however, from the sher- 
if’s return to the order of attachment, that the personal 
property attached, or a part of it, was delivered by him to 
A. J. Smith upon a forthcoming bond with security. 

Weare all of the opinion that the taxation of the item 
of $190 to the sheriff for care, preservation, and custody 
of attached property, without a showing of the facts npon 
which a claim for such amount was founded, or even an 
itemization of the charges constituting such sum, was 
wrong. 

The order of the district court is therefore reversed, and 
the cause remanded to that court for further proceeding, 
and with instructions to that court to require the sheriff to 
itemize the particulars of said charge and make a showing 
of the faets upon which it is founded. 


JUDGMENT ACCORDINGLY. 


TirE other judges concur. 


Granp IsuaAnpd Banking CoMPANY, APPELLANT, v. 
Gro. W. Frey et Ab., APPELLEES. 


1. Mortgage: CHATTELS: NOTICE. A chattel mortgage duly 
filed in the county where the mortgagor resides is constructive 
notice of the existence of such mortgage, and will be constract- 
ive notice in any county to which the mortgagor may remove 
the property. : 


2. —: FIXTURES. A party who obtains machinery on which 
there is a valid chattel mortgage cannot divest the lien by at- 
taching such machinery as a fixture in a roller mill. 

3. ——-—: EVIDENCE. Receipt of mortgagor in favor of a purchaser 


from him, Held, Under the evidence not to affect the rights of 
the mortgagee. 


AvpkEat from the district court of Custer county, Tried 
below before HaMER, J. 
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O. A. Abbott, for appellants, cited: Cool v. Roche, Hall 
& Ray, 20 Neb., 550. Hatt v. Remick, 20 N. H., 285. 
Whitney v. Heywood, 6 Cush., 82. Barrows v. Turner, 50 
Me, 127. Hick v. Williams, 17 Barb., 523. Wanoga v. 
Laylor, 7 Ohio State, 134. Smith v. AlcLeon, 24 lowa, 
322, Bank of U.S. v. Doris, 2 Hill, N. Y., 451. Bank 
v. Cushman, 121 Mass., 490. Streeter v. Poor, 4 Kan., 
412. Sencerboa v. McGrade, 6 Minn., 334 and 484. 


Ledwich & Elliott and Hazlett & Bates, for appellees, 
cited: Jones on Chattel Mortgages, Sec. 129. 


MAXxweELt, J. 


This action was brought in the district court of Custer 
couuty, to foreclose a chattel mortgage on certain mill ma- 
chinery, which constituted the motive power of the mill 
operated by the Broken Bow Roller Milling Company. 

The facts as shown by the evidence are, in substance, as 
follows: John G. Schaupp and Son were, during the year 
1885, the owners of and operating an- extensive flouring 
mill at Grand Island, known as Planet Roller Mills; the 
plaintiff was their banker, to whom they then owed about 
$13,000. To secure this indebtedness and future advances 
they made a mortgage on the mill property for $10,000. 
Afterwards a doubt arose as to whether the machinery in 
the mill was covered by the real estate mortgage, and a 
chattel mortgage was taken to secure two notes of $5,000 
each, being a part of the actual indebtedness. The real 
estate mortgage was recorded in Hall county, and the chat- 
tel mortgage filed therein according to law. About June 
4, 1886, the mill was destroyed by fire, which damaged 
the engines and machinery. At the time of the fire the 
actual indebtedness of Schaupp & Son to the plaintiff was 
about $17,000. The real estate mortgage was foreclosed, 
property sold, and the proceeds credited on the indebted- 
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ness, Sundry other payments, together with the money 
received from the insurance on the mill, were also applied 
to this debt, thus reducing it to a sum amounting at the 
time of the trial to about $4,000. Soon after the fire the 
bank and Schaupp & Son were offered $2,000 for this 
burned machinery. Mr. Schaupp, Sr., not thinking this 
a good offer, and the bank desiring to accept, something 
was said at the time to the effect that Schaupp could have 
all he could get out of it in excess of $2,000, or that the 
bank would release the mortgage for $2,000. Mr. Frey, 
one of the defendants, was at this time engaged in 
the erection of a mill at Broken Bow, and he and Mr. 
Schaupp, Sr., entered into an agreement whereby Mr. 
Schaupp agrecd to supply an engine and boiler to operate 
the mill, and put in some money. 

Mr. Frey testifies that he knew this boiler and engine 
were to come from the ruins of Schaupp & Son’s burned 
mill. Soon after this Mr. Schaupp cansed some of the 
mortgaged property to be shipped direct to Broken Bow, 
and some to be sent to Allis & Co., at Milwaukee, for re- 
pairs, and to be shipped after this to Broken Bow, where 
it arrived about Christmas, 1886, and was placed in posi- 
tion in the mill before the 29th of December, 1886, on. 
which day a copy of plaintiff’s mortgage was filed in the 
office of the county clerk of Custer county. Mr. Frey 
paid the freight on the machinery to Broken Bow, and 
became liable personally for the repairs on the engine, 
and Mr. Schaupp failed to keep his engagements with him, 
and Frey assumed entire control. Mr. Frey afterwards 
sold the mill and machinery to Mr. Collman. The 
Broken Bow Roller Milling Company was then organized, 
with Mr. Inman, Frey, Collman, and Lorengan as its 
stockholders and officers. The property was conveyed by 
Collman to the Broken Bow Milling Co., on or about 
March 29,1887. Mr. Frey and Mr. John G. Schaupp 
had a settlement, and Mr. Schaupp signed a release of all 
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his interest in the machinery in question to Mr. Frey for 
the sum of $50. ‘The following is a copy of the receipt: 
“ BROKEN Bow, Nes., Apr. 15, 1887. 

“ Received of George W. Frey, Esq., fifty dollars, the 
receipt of which is hereby acknowledged, in full for all 
work done, material furnished of whatever description 
and character, and also in full for all claims John G. 
Schanpp may have or had against the said George W. 
Frey or against the mill property, both personal and real 
estate, located on lots 4 and 5, block 102 of railroad addi- 
tion to Broken Bow, Nebraska. In witness whereof, said 
John G. Schaupp has hereby signed his name this 13th 
day of April, 1887. 

“Jouy G, Scuaurr. 

“Tn presence of O. J. Collman.” 

Mr. Schaupp testifies that he only sold his own inter- 
est in the machinery, and that he never represented the 
bank; that its claim was not mentioned at the time. 

Frey and the milling company defend against the action 
on the ground, 

Ist. That they are innocent rer without no- 
tice of the bank’s claim under the mortgage. 

2d. That Schaupp had a right to sell the property 
and release the bank’s claim, and that the receipt above 
set out has that effect. 

3d. ‘That the property has become affixed to the land, 
and is now real estate, and the plaintiff’s claim is lost 
thereby. 

The defendants have paid nothing for the machinery in 
question except the above sum of $50. Mr. Schaupp, Sr., 
in his testimony, estimates the value of the machinery in 
controversy at $1,400, while Mr. Frey places it at not to 
exceed $500. The claim of the plaintiff is shown to be 
bona fide, and Mr. Schaupp is actually indebted to it on 
the chattel mortgage in question for considerably more 
than the value of the mortgaged property in controversy. 
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The claim of the milling company that they had secured 
a release of the mortgage lien for the sum of $50 bears 
upon its face the stamp of want of good faith. The mort- 
gage being duly filed in the office of the county clerk of 
Hall county, where the mortgagor resided at the time of 
execution of the mortgage, was constructive notice in that 
county and in whatever county Schaupp might remove the 
mortgaged property. Cool v. Roche, Hall & Ray, 20 
Neb., 550. Whitney v. Eleywood, 6 Cush., 82. Barrows 
v. Turner, 50 Me., 127. Hick v. Williams, 17 Barb., 
523. IKanoga v. Taylor,7 O.8., 184. Smith v. McClean, 
24 Towa, 322. The mortgage, therefore, was constructive 
notice to the defendants in Custer county, and this, too, 
without the filing of the copy in such county. In addi- 
tion to the constructive notice it is evident that Mr. Frey, 
if not other members of the milling company, had actual 
notice of the existence of such mortgage before the pay- 
ment of $50 to Schaupp. The filing of such copy, how- 
ever, did not impair the plaintiff’s right, nor can the at- 
taching of the machinery as a fixture in the mill defeat 
the plaintiff’s lien. The milling company, therefore, is 
liable to the plaintiff for the value of the machinery in 
question. This value, however, we are unable to deter- 
mine from the proofs before us, and the cause must be 
remanded to take further testimony on that point, and for 
an appropriate judgment of the court below. 

The judgment of the district court is reversed, and the 
cause remanded for the purposes herein indicated. 


REVERSED AND REMANDED. 


THE other judges concur. 
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STATE OF NEBRASKA, EX REL. Mary J. Covey, v, 
WILLIAM GASLIN, JR. 


1. Practice in Supreme Court. A plaintiff residing at a great 
distance from the capital of the state employed certain attor- 
neys at the latter place to attend to his case pending in the 
supreme court, which they neglected to do, without the plaint- 
iff’s fuult, and the case was dismissed for waut of prosecution. 
Held, That the plaintiff was entitled to have the case reinstated. 


2. Bill of Exceptions: serrLEMENT. A party seeking a bill 
of exceptions, who presents the proposed bill to the adverse party 
or his attorneys for amendment, within the time fixed by law or 
the order of the court, is entitled to have such bill examined by 
such adverse party, and amendments thereto proposed, if neces- 
sary; and if, instead of such proposed amendments, the bill is 
returned, on the alleged ground that the time in which to pre- 
pare the same had expired, it will be deemed a waiver of objec- 
tions to the bill itself. 


The procedure to settle a bill of exceptions as 
pointed out in First Nationgl Bank v. Bartlett, 8 Neb., 319, 
adhered to. 


ORIGINAL application for mandamus. 
E. A. Fletcher, for relator. 

J. M. Stewart, for respondent. 
Maxwe.t, J. 


This is an application for a mandamus to compel the 
defendant, as judge of the district court of Franklin 
county, to sign a bill of exceptions. The petition for a 
mandamus was filed in this court on the 19th day of Jan- 
uary, 1888, and the relator employed a law firm of Lincoln 
to attend to the case for her. For some cause, which does 
not clearly appear, that firm failed to prosecute the action, 
and in April, 1888, on motion of the defendant’s attorney, 
the action was dismissed for want of prosecution. The. 
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attorney of record for the relator thereupon filed an affi- 
davit showing the above facts, and that the relator was 
not to blame in the premises, and also filed a motion 
to reinstate the case, which motion, after notice to the 
defendant, was duly submitted to the court, and as a 
sufficient excuse is shown for the failure to prosecute the 
action, the motion to reinstate is sustained. The cause 
thereupon was submitted to the court on the pleadings 
and exhibits. 

It appears front the record that, on the 11th day of Au- 
gust, 1887, the case of Mary J. Covey against John E. Leet 
was tried in the district court of Franklin county, and 
judgment rendered. On the next day court adjourned 
sine die. A few days afterwards the attorney for the 
plaintiff requested the reporter, by letter, to prepare a 
transcript of the oral proceedings of the trial. The re- 
porter did not answer his letter for several days, and in 
the meantime the attorney for the plaintiff asked for an 
extension of time to forty days from the rising of the 
court. This extension the jndge refused to grant, upon 
the ground that the showing was insufficient, but he 
wrote to the attorneys of Leet, asking them to stipulate 
to an extension of time to forty days. This they did, 
and sent the stipulation to the attorney for the plaintiff, 
who also signed the same, and the stipulation is now 
before us. 

On the 16th day of September, 1887, the attorney of the 
relator presented to Leet’s attorneys the proposed bill of 
exceptions for examination and amendment. This, on the 
suceceding day, was returned with the following endorse- 
ment thereon: 

“ We herewith return you the draft of the bill of ex- 
ceptions reccived from you yesterday in the above entitled 
cause, and refuse to examine the same. We find, on ex- 
amination of the court record, that the draft is not pre- 
sented in time. ‘The time for the presentation of such bill 
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expired on the fifth day of September, and the draft was 
not presented to us until September 16th. 

“ Dated September 17, 1887. 

“ Respectfully, 
“SHEPPARD & BLACK, 
“ Atly’s for Defendants.” 

The attorney for the plaintiff thereupon served notice 
upon Leet’s attorneys that, on the 26th day of Septem- 
ber he would present the bill of exceptions to the defend- 
ant at the court-house at Alma, to settle and allow the 
same. On the day designated the bill was presented to the 
defendant, who refused to allow and sign the same, because 
the forty days in which the bill was to be prepared had 
expired. ‘There is no suggestion that the bill is incom- 
plete or incorrect in any respect, the only question being 
whether or not it was presented to the defendant for set- 
tlement and allowance within the time fixed by law. A 
similar question was before this court in First National 
Bank v. Bartlett, 8 Neb., 319, and it was held that the 
statute allows a party excepting fifteen days from the rising 
of the court in which to prepare and submit to the adverse 
party a bill of exceptions. If longer time is desired, the 
court may extend the time, not exceeding forty days from 
the rising of the court. Within ten days from the expira- 
tion of the time fixed by statute or the order of the court 
for preparing the bill and submitting it to the adverse 
party, it must be returned to the party seeking the bill, 
with the proposed amendments, if any. And the party 
excepting has ten days after the expiration of the time 
fixed by law for the return of the bill to him in which to 
present the bill to the judge for his approval and signature. 
Since that decision was rendered the statute has been changed 
to allow the. judge to extend the time to eighty days in 
which to prepare and submit to the adverse party a bill of 
exceptions. Code, sec. 311. In other respects, however, 
there has been no material change in the law relating to 
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preparation and amendment of the bill. The party, there- 
fore, seeking the bill may prepare and submit the same to 
the adverse party at any time within the period fixed by 
the court. The parties no doubt may waive any of these 
formal proceedings and consent to the allowance and sign- 
ing of a bill at any time. If, however, the procedure 
pointed out in Hirst National Bank v. Bartlett, supra, has 
been followed, and the bill duly signed, even within. the 
time fixed by the court for the preparation of the bill and 
the presentation to the adverse party for revision and 
amendment, it will be valid; and it will be equally valid 
where the statutory steps have been taken, if presented to 
the judge at any time within the period fixed by law. 
In this case the bill was presented to the attorneys of the 
adverse party within forty days from the adjournment of 
the court. They suggested no amendments, but returned 
it with the sole objection that it had been received out 
of time. It was the duty of the defendant, therefore, 
when he found the bill had been presented within forty 
days to the attorneys of the adverse party, who had no 
amendments to propose, to have allowed and signed the 
bill. The practice in this state, since the organization of 
“the state government, has been to extend to the making 
~ up and signing of bills of exceptions the same liberality 
of construction that applies to other matters pertaining to 
the code. And under the former statute, which reqnired 
bills to be signed during the term at which the trial was 
had, courts frequently were adjourned to a future day, and 
the judges returned to such counties, generally at a very 
considerable expense, for the sole purpose of allowing 
and signing bills of exceptions. The present practice 
lessens the labor of the judges very much in the exam- 
ination of bills, but the former liberality as to the practice 
in signing the same still prevails. 
A peremptory writ of mandamus to compel the defend- 
ant to sign the bill of exceptions in question is allowed, 


oI 
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but it will probably be unnecessary to serve the writ, and 
it will be withheld until the further order of the court. 


JUDGMENT ACCORDINGLY, 


Tae other judges coucur. 


Gus A. SCHROEDER, PLAINTIFF IN ERROR, V. DANIEL 
K. RInEHARD, DEFENDANT IN ERROR. 


1. Exceptions. Error assigned upon instructions given toa jury,. 
upon a trial before the district court, cannot be considered by 
the supreme court unless the proper exception was taken at the 
time the instructions were given. 


BILL OF EXCEPTIONS. The assignment, in a motion for 
a new trial, that the verdict of the jury was not sustained by 
sufficient evidence, cannot be considered by the supreme court 
in proceedings in error, unless the evidence submitted to the 
jury is before the court, by a proper bill of exceptions. 


Error to the district court for Platte county. Tried 
below before Posr, J. 


George G. Bowman, for plaintiff in error, 
Sullivan & Reeder, for defendant in error. 


ReEEsE, Cu. J. 


This is a proceeding in error to the district court of 
Platte county. The original action was for damages for 
personal injury. The cause was tried to a jury, who re- 
turned a verdict in favor of the plaintiff in the action. A 
motion for a new trial was filed, which was overruled and 
judgment was rendered on the verdict. 

There are two errors assigned in the petition in error; 
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First. That the court erred in giving paragraphs num- 
ber ten and eleven of the instructions given to the jury by 
the court upon its own motion. 

Second. The court erred in overruling the motion for 
a new trial. 

So far as the first assignment of error is concerned, it 
must be sufficient to say that no exception was taken to 
the giving of the instructions referred to; they, therefore, 
cannot be examined in this proceeding. 

As to the second assignment, it appears from the tran- 
seript that the motion for a new trial was made upon the 
following grounds: 

First. The damages are excessive, appearing to have 
been given under the influence of passion and prejudice. 

Second. The verdict is not sustained by sufficient 
evidence. 

Third. The verdict is contrary to law. 

Fourth. The court erred in giving the tenth and elev- 
enth paragraphs of the instructions given on its own 
motion. 

The fourth assignment has been sufficiently noticed in 
the foregoing. . 

The first, second, and third cannot be examined, as there 
is no bill of exceptions on file in this court showing what 
the evidence before the jury was. 

It is a well-settled rule of law that all presumptions are 
in favor of the proceedings of the district court; that error 
will never be presumed, but must affirmatively appear of 
record. 

No error being found, the judgment of the district court 


is affirmed. 
JUDGMENT AFF{RMED. 


THE other judges concur. 
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JouN FrrzceERALD, PLAINTIFF IN “ERROR, v. AXEL 
MEYER, DEFENDANT IN ERROR. 


1. Sale: FrAuD. Every sale made by a vendor of goods and chat- 
tels in his possession or under his control, unless the same be 
accompanied by an immediate delivery, and be followed by 
actual and continued change of possession of the thing sold, is 
presumed to be fraudulent, as against subsequent purchasers in 
good faith, unless it shall be made to appear on the part of the 
person claiming under such sale that the same was made in- 
good faith and without intent to defraud such purchasers; there- 
fore, under our statute of frauds, the delivery of possession of 
property sold is not necessary to protect the purchaser as against 
subsequent purchasers, provided the purchase is shown to have 
been made in good faith. 


2. : By our statute the retention of possession by 
the seller is, at most, only prima facie evidence of fraud, which 
may be rebutted by proof. Robinson v. Uhl, 6 Neb., 328. 

3. QUESTION OF FACT. In all cases arising under 


our statute the question of fraud in a sale is one of fact, and not 
of law. Id. 


4. Instructions to Jury. If one or more of the paragraphs in 
the charge of the court to the jury misstates the law upon a 
material point, such error will not be cured by other paragraphs, 
which state the law correctly. Wasson v. Palmer, 13 Neb., 376, 


Error to the district court for Douglas county. Tried 
below before GRoeF, J. 


Breckenridge & Breckenridge, for plaintiff in error, 
cited: Robinson v. Uhl, 6 Neb., 333. Jones Chattel 
Mortgages, 2d Ed., 642. 1 Field’s Lawyers’ Briefs, Sec. 
760. Packard v. Kingman, 11 Iowa, 219. 


W. J. Connell, for defendant in error. 


ReEEsE, Cu. J. 


This was action in replevin, instituted in the county 
court of Douglas county, and from which it was appealed 
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to the district court of said county, where a trial was had, 
resulting in a verdict and judgment in favor of defendant 
in error, 

Plaintiff in error, who was plaintiff below, brings the 
cause tu this court by proceedings in error, 

Froin the bill of exceptions it appears that on the tenth 
day of January, 1885, one J. G. Morrisey, who resided 
in Adair county, Iowa, was indebted to plaintiff in error, 
in the sum of $150, and to secuve which he executed a 
chattel mortgage upon the property in dispute in this 
action, to-wit: One span of black horse mules. The 
mortgage was duly recurded in that county. Soon after 
its execution Morrisey removed from that state, taking the 
mortgaged property with him, without the knowledge or 
consent of the mortgagee. 

It also appears from the evidence that, on the 5th day 
of May, 1885, Morriscy executed to plaintiff in error a 
bill of sale for certain property, including the mules in 
question, but that he retained the possession of the mules. 
Some time after the execution of the bill of sale Morrisey 
sold the property to John B, Furay, who in turn sold it 
to defendant in error. The purchase by Furay was in 
good faith, for value, and without knowledge of the exist- 
ence of the chattel mortgage or bill of sale. The mules, 
having been found in the possession of defendant in error, 
were replevied by plaintiff in error. 

While we find no direct testimony upon that point, yet 
perhaps it sufficiently appears that the bill of sale was ex- 
ecuted in Hall county, in this state. 

Upon the trial, the court gave to the jury, among others, 
the following instructions, on its own motion : 

“Third. You are instructed that if you find that J. 
G. Morrisey executed to plaintiff a chattel mortgage upon 
the mules in question, in Jowa, and that the same was 
recorded there, to secure a bona fide indebtedness to 
plaintiff, and the mules were by Morrisey, or any oue else, 
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removed from said state of Towa without the consent of 
the plaintiff, and brought to the state of Nebraska, the 
plaintiff did not thereby lose his mortgage lien, but could 
follow said property with his mortgage, and tale the same 
in the state of Nebraska.” 

“ Fourth. You are further instructed that, if you find 
that the property in controversy was removed from lowa 
to Nebraska, and that after its removal the plaintiff took 
a bill of sale of the mortgaged property, then it will be 
your duty to determine whether said property was taken in 
payment of the indebtedness from Morrisey to Fitzyerald ; 
and, if you find that it was taken in payment of’ the note 
and mortgage, and that there was not an immediate deliv- 
ery, followed by an open and continued change of posses- 
sion, and said bill of sale was not recorded, and that John 
B. Furay bought the same in good faith, without notice 
of VWitzgerald’s claim, then you should find for the 
defendant.” 

“Fifth. You are further instructed that, if you find that 
the plaintiff took the bill of sale on the mules in question 
in payment of the notes, and did not record the bill of 
sale, and that said transaction was not accompanied by an 
immediate and continued change of possession of the 
mules from Morrisey to Fitzgerald, that then you should 
find for the defendant.” 

Also the following instruction asked by the defendant 
in error: 

“The jury are instructed that if they find from the 
evidence in this case that the bill of sale of the mules in 
controversy, which has been received in evidence, was 
executed and delivered by Morrisey to Fitzgerald, and 
that it was the intention and purpose of said parties that 
the same was in settlement of the note secured by the 
mortgage, and that such transaction was not accompanied 
or followed by a delivery or change of possession of said 
mules, and that subsequently, while said mules were in the 
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possession of Morrisey, they were purchased in good 
faith by John B. uray, without notice or knowledge of 
any interest of Fitzgerald in the property, that by such 
purchase uray would acquire a good title to said mules, 
and he and his grantees be entitled to the possession of 
said mules as against any claim of Fitzgerald under either 
the chattel mortgage or bill of sale.” 

To the giving of these instructions plaintiff duly 
excepted. 

Tt will be seen that the rule stated by these instructions 
is, that if the bill of sale was given in payment of the 
indebtedness secured by the mortgage, and was not recorded, 
nor the possession of the property taken by Fitzgerald, he 
could not recover in any event. 

No brief has been filed by defendant in error, and we 
are left’ somewhat in the dark as to his view of the law of 
the case. 

It would seem to be the holding of the court, as shown 
by these instructions, that if the property was sold to 
Fitzgerald by Morrisey, at the date of the execution of 
the bill of sale, and plaintiff did not take possession of the 
property, and that Furay afterwards bought it in good 
faith, the title of plaintiff would be extinguished, and 
Furay’s title would be perfect. 

Section 11 of chapter 32 of the Compiled Statutes of 
1887 provides that, “ Every sale made by a vendor of goods 
and chattels in his possession or under his control, and 
every assignment of goods and chattels, by way of mort- 
gage or security, or upon any condition whatever, unless 
the same be accompanied by an immediate delivery, and 
be followed by an actual and continued change of posses- 
sion of the thing sold, mortgaged, or assigned, shall be 
presumed to be fraudulent and void, as against the ered- 
itors of the vendor or the creditors of the person making 
such assignment, or subsequent purchasers in good faith ; 
and shall be conclusive evidence of fraud, unless it shall 
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be made to appear on the part of the person claiming 
under such sale or assignment that the same was made in 
good faith, and without intent to defraud any such cred- 
itors or purchasers.” 

In Robinson v. Uhl, 6 Neb., 328, a question some- 
what similar to the one here presented was before the 
court, when Chief Justice Lake, in writing the opinion of 
the court, quoted the section under consideration, and said: 
“Under the operation of this section it will be seen that 
the decisions of the courts of those states where the rule 
of the common law prevails ean not be followed. Under 
our statute the retention of possession by the seller ts, at 
most, only prima facie evidence of fraud, which may be 
entirely rebutted by the cireumstances attending the trans- 
action.” 

There is no doubt of the fact of the indebtedness of 
Morrisey to plaintiff in crror at the time of the execution 
of the mortgage and bill of sale, and which indebtedness 
has never been paid, unless by the execution of the bill 
of sale, By the section above quoted the transfer, in the 
absence of the delivery of possession, is presumed to be 
fraudulent, and this presumption is made conclusive, un- 
less it be made to appear by the party claiming under it 
that it was made in good faith, and without any intent to 
defraud creditors or purchasers, There is ample proof 
that the mortgage was made in good faith, and for the 
purpose alone of securing the indebtedness referred to in it. 
There is but little proof as to the exceution of the bill of 
sale, and none of the circumstances under which it was 
made. But we think it sufficiently appears that it was 
made in pursuance of the mortgage, and for the purpose of 
relinquishing Morrisey’s title in the property to plaint- 
iff. This bemg true, the instruction should not have 
been given. 

The question of the bona fides of the plaintiff should 
have been submitted to the jury. Jt may be contended 
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that there were other instructions given which did properly 
submit this question, but that, we think, would make no 
difference, since the jury were instructed to find for de- 
fendant, if they found from the evidence that the bill of sale 
was given and not recorded, and that the transfer was 
not accompanied by an immediate and continued change 
of possession. The giving of an instruetion which mis- 
states the law upon a material point cannot be cured by 
the giving of another instruction in which the law is cor- 
rectly stated. Wasson v. Palmer, 13 Neb., 376. 

It is contended by plaintiff that the court erred in re- 
fusing to give certain instructions asked for by him. But 
since no exception was taken to the action of the court in 
that behalf, the instructions will not be examined. 

It is deemed necessary to notice but one other of the 
alleged errors contained in the petition in error. This is 
the ruling of the court sustaining an objection to a ques- 
tion and the answer thereto contained in the deposition of 
one David Sisk. The question, which was propounded by 
counsel for plaintiff in error, was as follows: 

“Q. State whether the bill of sale that you speak of, 
or any other instrument, was ever made between Mr. 
Morrisey and Mr. Fitzgerald, the plaintiff here, intended 
to do away with or take the place of the chattel mortgage 
dated January 10, 1885?” 

Objected to because, Ist, the bill of sale itself is the best 
evidence; 2d, the witness is asked to give a legal conclu- 
sion ; and 3d, immaterial and irrelevant, 

‘“A. No, it never was so intended.” 

We are unable to discover any error in the ruling of the 
court upon this question. 

The witness was the agent of plaintiff in error. There 
is no proof that the bill of sale was taken by him, or that 
he had any knowledge of it at the time it was done, or 
that he had any connection with it. It would seem pretty 
clear that he should not be permitted to testify as to what 
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the intention was, unless it had been shown that he had 
sufficient knowledge upon that subject to enable him to tes- 
tify to the fact. 

For the error in giving the instructions alleged, the 
judgment of the district court is reversed, and the cause 
remanded for further proceeding. 


REVERSED AND REMANDED. 


Tue other judges concur, 
. o 


Ciry oF COLUMBUS, PLAINTIFF IN ERROR, V. Hart- 
FORD INSURANCE Co., DEFENDANT IN ERROR, 


Insurance Companies: TAxation. The provisions of chapter 
G6 of the Session Laws of 1887, amending section 38 of an act to 
provide a system of revenue, being chapter 77 of the Compiled 
Statutes of 1885, was not intended to exempt insurance compa- 
nies from the payment of a license tax on their occupation or. 
business within the limits of cities of the second class and vil- 
lages, when imposed by ordinance. The purpose of the exemp- 
tion in the latter clause of the section being only to relieve such 
companies from taxes, fees, or licenses under the laws of the 
state which might be imposed by general law, under the provis- 
ions of section one of article 9 of the constitution. 


Error to the district court for Platte county. ‘Tried 
below before Post, J. 


Sullivan & Reeder, for plaintiff in error, cited: Cooley 
Taxation, 146. Bishop Written Laws, 152, 154, 157. 
Laws 1887, Ch. 10. 


George G. Bowman, for defendant in error, cited : Chi- 
cago v. James, 114 Hl., 497. 
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Reese, Cu. J. 


This action was instituted for the purpose of collecting 
from the defendant an occupation tax of $5, assessed 
against it under the ordinances of the city of Columbus, 
which is alleged in the petition to be a city of the second 
class, having a population of more than two thousand and 
less than five thousand inhabitants, and duly incorporated 
under the laws of the state. 

A general demurrer was interposed to the petition, 
which was sustained by the district court, and the case 
dismissed. 

As presented by the briefs of counsel, the only question 
for decision is, whether chapter 66 of the Session Laws of 
1887 by its provisions forbids the collection of taxes of the 
character named, under provisions of subdivision 8 of sec- 
tion 69, article one of chapter 14 of the Compiled Statutes 
of 1885, as amended by subdivision 8 of section 1 of 
chapter 12 of the Session Laws of 1887. 

Chapter 66 of the Session Laws of 1887, and as carried 
‘forward into the Compiled Statutes of 1887 as section 
numbered 38 of the revenue act (chap. 77), is as follows: 


“Hach and every insurance company transacting busi- 
ness in this state shall be taxed upon the excess of pre- 
miums received over losses and ordinary expenses incurred 
within this state during the year previous to the year of 
listing in the county where the agent conducts the business, 
properly proportioned by the company at the same rate 
that all other personal property is taxed, and the agent 
shall render the list and be personally liable for the tax ; 
and if he refuses to render the list, or to make affidavit 
that the same is correct, the amount may be assessed 
according to the best knowledge and discretion of the 
assessor. Insurance companies shal] be subject to no other 
tax, fees, or license under the laws of this state, except taxes 
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on real estate and the fees imposed by section 32 of an act 
regulating insurance companies, passed February 25th, 
1873.” 

As shown by the section of the amended act, the new or 
amended section isan amendment of the general revenne 
laws in this state, and by its terms has no reference to any 
other subject. But it is contended by defendant in error 
that the latter clause of the new act, which provides that 
insurance companies shall be subject to no other taxes, fees, 
or license under the laws of this state, etc., must be taken 
as prohibiting the collection of any other taxes than those 
permitted by the act, whether by the state, or by subordi- 
nate municipal governments. 

While the question is not free from doubt, yet it is 
believed that the section should not receive the construc- 
tion placed upon it by the district court. 

The langnage is, that companies of the kind named, 
“shall be subject to no other taxes, fees, or license, under 
the laws of this state, except taxes on real estate and the 
fees impcesed by section 32” of the act referred to in the 
section. 

Section one of article 9, entitled revenue and finance, 
of the constitution of this state, provides that, “The 
legislature shall provide such revenue as may be need- 
ful, by levying a tax by valuation, so that every per- 
son or corporation shall pay a tax, in proportion to his, 
her, or its property and franchises, the value to be ascer- 
tained in such manner as the legislature shall direct, and 
it shall have power to tax peddlers, auctioneers, brokers, 
hawkers, commission merchants, showmen, jugglers, inn- 
keepers, liquor dealers, toll bridges, ferries, insurance, tel- 
egraph, and express interests or business, vendors of pat- 
ents, in such manner as it shall direct by general Jaw, 
uniform as to the class upon which it operates.” 

By this section of the constitution, permission is given 
to the legislature to tax “ insurance interests or business in 
such manner as it shall direct by general law,” etc, 
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As the section of the revenue law stood before the 
passage of the act of 1887, it was provided that insurance 
companies should be subject to no other taxes under the 
laws of this state, ete., we think the legislative intent, as 
expressed in the new act, was simply to relieve insurance 
companies from the payment of other taxes, fees, or license 
which might, under the authority of the section of the 
constitution referred to, be imposed by a general law of 
the state, and that it could have reference to nothing else. 
We find further ground for this belief in the fact that the 
act was approved on the 10th day of March, 1887, and 
that upon the 31st day of the same month, the provisions 
of section 69 of article 1 of chapter 14 of the Compiled 
Statutes, which constituted a part of the charter of cities of 
the second class and villages, were re-enacted, in identically 
the same language as subdivision 8 of that section, which 
gives to cities and villages of the class named the power to 
enact ordinances and by-laws, “to raise revenue by levy- 
ing and collecting a license tax on any occupation or busi- 
ness within the limits of any city or village, and regulate 
the same by ordinance,” ete. In this latter act no excep- 
tion appears, but the authority is expressly given to collect 
the license tax from any occupation or business within the 
limits of the statute. We therefore think that the author- 
ity of cities of the class named is unimpaired by the pro- 
visions of the chapter under consideration, and that the 
district court erred in sustaining the demurrer. 

The judgment of the district court is reversed, and the 
cause remanded for further proceeding according to law. 


REVERSED AND REMANDED. 


THE other judges concur. 


JULY TERM, 1888. 87 


Davenport v. Jennings, 


H.W. Davenport, PLAINTIFF IN ERROR, V. J. Byron 
JENNINGS AND Vina W. JENNINGS, DEFENDANTS 
IN ERROR. : 


Mechanics’ Lien: PLEADING: PETITION: WORK AND LABOR. 
A petition, on account for labor performed in the construction of 
a building under a certain coutract, which alleges the execution 
of a contract, the performance of the labor thereunder by the 
plaintiff, the acceptance of the work by defendant, and the 
amount due thereon, with the usual prayer for judgment, Held, 
To state a cause of action, when assailed by demurrer. 


Krror to the district court for Hitchcock county. 
Tried below before CocHRAN, J. 


George It. Banks, for plaintiff in error, cited: Bliss 
Code Pleading, Sec. 417. Maxwell’s PI. and Pr., 4th 
Ed., 117, 120. Griffiths v, Henderson, 49 Cal., 566. 
Scales v. Paine & Co., 13 Neb., 522. Doolitile v. Plentz, 
14 1d., 156. Code, Sec. 129. 


J. Byron Jennings (W. 8. Morlan with him), for de- 
fendants in error, cited: Spinning v. Blackburn, 31 Ohio 
State, 131. Jones v. Walker, 63 N. Y., 612. Bowen v. 
School District, 10 Neb., 269. 


Reese, Cu. J. 


This action was commenced in the district court of 
Hitcheock county. The purpose of the suit was the fore- 
closure of a mechanic’s lien upon the real estate described 
in the petition, A general demurrer to the petition was 
sustained by the district court. The plaintiff declining to 
amend, the cause was dismissed. To reverse this judg- 
ment of dismissal, plaintiff brings error to this court. 

It is said by counsel for the plaintiff in error, in his 
brief, that the question presented to the district court was 
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as to the sufficiency of the affidavit by virtue of which 
plaintiff claims the lien, and that the district court held 
the affidavit defeetive. No other question being presented, 
the demurrer was sustained. 

It is but just to the judge who presided and decided the 
case to say, that the decision was made before the case of 
Tlays v. Mercier, 22 Neb., 656, was decided by this court, 
and therefore the ruling was made with reference to the 
authoritics from other states, based upon statutes different 
from our own. 

But it is now contended by defendant in error that the 
decision was correct, without reference to the affidavit for 
mechanic’s lien, and that in an action upon the contract 
alone, the petition fails to state sufficient facts to constitute 
a cause of action. 

The petition, which was assailed by the demurrer, was 
as follows : 

“1st. The plaintiff complains of the defendants for 
that, on or about March 15, 1887, one Wm. McIntyre en- 
tered into a written contract with J. Byron Jennings, one 
of the defendants, to make repairs and build additions and 
porches to a dwelling-house on lot 21 in the town of Cul- 
bertson, Neb. Said written contract, marked exhibit ‘A,’ 
is hereto annexed and made a part hereof. 

“2d. In pursuance of said contract, said Wm. McIn- 
tyre made said repairs and builded said additions and 
porches, between the 15th day of March and the 15th day 
of April, 1887. 

“3d. That on or about the 15th day of April, 1887, 
said J. Byron Jennings and Vina Jennings accepted said 
repairs, additions, and porches, and the work and materials 
in their construction, and took the keys to said house, and 
have received the benefits from the use and occupancy of 
said premises to the present time. Said Vina Jennings 
stating then and there that the balance of said contract 
price would be paid ina few days. 
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“Ath. The defendant, Vina Jennings, at the time said 
Wm. McIntyre made the repairs, additions, and porches, 
was the owner in fee of’ said lot. 

“Sth. On the 8th day of July, 1887, and within four 
months from the time of furnishing said material and 
performing said labor in making said repairs, additions, 
and porches, said Wm. McIntyre made an account in 
writing of the balanee due under said contract, and after 
making oath thereto, as required by law, filed the same in 
the clerk’s office of Hitchcock county, and claiming a 
mechanie’s lien therefor upon said lot and the building - 
thereon. 

“6th, That on the 12th day of August, 1887, said 
William McIntyre, for a valuable consideration, sold, 
assigned, transferred, and set over to this plaintiff said 
account, contract, and mechanic’s lien, and this plaintiff is 
now the owner thereof. 

“7th. ‘The sum of ($75) seventy-five dollars, with in- 
terest from the 15th day of April, 1887, now remains. due 
and unpaid on said account. 

“8th. The plaintiff therefore prays judgment against 
the defendant for the sum of ($75) seventy-five dollars, 
with interest from the 15th day of April, 1887, and 
costs of suit, and that said premises may be sold, and 
the proceeds thereof applied to the payment of said judg- 
ment, interest, and costs, and for such other and further 
relief’ as may be just and equitable.” 

The argument is, that the relief sought is the foreclosure 
of a mechanic’s lien, and that the petition is fatally defec- 
tive in not alleging that the contract for furnishing the 
material was made with the owner or agent thereof; that 
the petition states that the contract was in writing, a copy 
of which is attached as an exhibit, and that it alleges 
that the title in fee of the property was in the defendant, 
Vina W. Jennings, while the contract shows that the 
agreement was made with the defendant, J. Byron Jen- 
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nings, as a personal obligation, and not as agent for any 
one. It is therefore contended that the petition is not 
sufficient to grant the relief prayed for. It is contended, 
also, that the petition states no cause of action on a con- 
tract. That a contract is simply mentioned in the peti- 
tion (none of its terms being given) and referred to as an 
exhibit without even alleging a non-performance of any 
promise or duty. 

During the argument the writer was inclined to adopt 
the views presented by defendant in error, and to hold 
that the petition, even as declaring upon a contract for 
money, was insufficient. But upon a more careful exami- 
nation of the record, we think that position cannot be 
maintained. A reasonably liberal analysis of the petition 
will develop the following allegations: That on March 
5, 1887, one McIntyre entered into a contract with J. 
Byron Jennings, one of the defendants, to make repairs, 
build an addition and porches to a dwelling-house ; that 
in pursuance of said contract McIntyre performed the 
labor ; that J. Byron Jennings and Vina Jennings, the de- 
fendants, accepted the work, took possession of the prop- 
erty, and retained its use; that Vina Jennings was the 
owner of the property at the time the contract was made 
and the labor performed; that the sum of $75 is due on 
said contract, and that the account has been assigned to 
plaintiff. The usual demand for judgment appears in the 
prayer of the petition. By an examination of the tran- 
script, we discover that both defendants, J. Byron and 
Vina Jennings, joined in the demurrer, aud thus jointly 
attack the petition. If a cause of action was stated as 
against one of the defendants, the demurrer should have 
been overruled. The allegations of the making of the 
contract between J. Byron Jennings and McIntyre for the 
labor alleged to have been performed, the performance of 
that contract on the part of McIntyre, the acceptance of 
it by the person making the contract, and that a specific 
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sum was due thereon, would be good under the rule of con- 
struction stated in section one of the civil code, and must 
be held sufficient when assailed by demurrer. 

The judgment of the district court must therefore be 
reversed, and the cause remanded for further proceedings, 
which is done. 


REVERSED AND REMANDED, 


Tie other judges concur. 


VALENTINE Lipp, PLAINTIFF IN ERROR, V. Cary M. 
Hust, DEFENDANT IN ERROR. 


1. Fraud: conrrRAcT FoR SALE OF REAL PROPERTY. An oral 
contract for the purchase of real estate, followed by the pay- 
ment of a portion of the purchase price, and the taking and re- 
tention of actual possession of the property purchased, would 
constitute a valid contract, not within the statute of frauds. 


PURCHASE BY THIRD PARTY. A third party purchas- 
ing the property from the vendor while the first vendee was in 
actual and notorious possession of the real estate, would be 
charged with knowledge of his rights, and the purchase would 
be subject thereto. 


3. Forcible Entry and Detention: Jurispicrion. In an 
action for forcible entry and detention, the mere filing by the 
defendant of an answer claiming title to the premises will not 
deprive the court in which the action is pending of jurisdiction; 
but if it should appear from the evidence that the question in- 
volved was one of title and not for possession of the premises 
alone, tbe case should be dismissed. Pettit v. Black, 13 Neb., 
142, 


Error to the district court for Douglas county. Tried 
below before Guorr, J. 


B. G. Burbank and John L, Webster, for plaintiff in 
error, cited; Main v. Cooper, 25 N. Y., 181, Cassidy v. 
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Clark, 62 Ga., 412. Davidson v. Phelps, 9 Yerg., 93. 
Young v. Freeman, 15 N, J. Law, 30. Jordan v. Walker, 
52 Towa, 647. Houzik v. Delaglise, 65 Wis. 494. Gro- 
housky v. Long, 20 Neb., 365. Dawson v. Dawson, 17 
Id., 671. Pettit v. Black, 13 Id., 154. C, B.& Q. B.R. 
v. Skupa, 16 Id., 346. 


Charles H, Foxworthy and J. R. Webster, for defendant 
in error, cited: Baker v. Wiswell, 17 Neb., 58. Poland 
v. O'Connor, 1 Id., 50. Barton v. Patrick, 20 Id., 654. 
Smith v. Kaiser, 17 Id., 186. Maxwell Justice Practice, 
250. i 


Reesg, Ca. J. 


This was an action of forcible entry and detainer, com- 
menced before a justice of the peace in Douglas county 
for the possession of lot seven in block seventy-seven, in 
South Omaha, 

After the trial before the justice of the peace, the cause 
was appealed to the district court, where another trial was 
had, which resulted in a verdict and judgment in favor of 
the plaintiff in the action. 

The defendant in that action, as plaintiff in error here, 
brings the case into this court by proceedings in error. 

A number of questions are discussed in the very elab- 
orate briefs presented by the parties, and these were sub- 
mitted with extensive oral arguments at the bar of the 
conrt, but we think it necessary to examine but one of the 
questions presented, as that must be decisive of the case in 
this court. The other questions will scarcely arise upon 
the next trial, should one be had. 

The property in dispute formerly belonged to the South 
Omaha Land Syndicate, and was sold by a written con- 
tract to F. S. Lewis, on time, the payments to be made by 
installments, This contract was assigned by Lewis, and 
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through mesne transfers became the property of one Frank 
Pivonka, While Pivonka was the owner of the contract, 
it is alleged by plaintiff in error that he (plaintiff in error) 
purchased the lot from Pivonka and immediately took 
possession thereof. No written assignment of the contract, 
however, was made to plaintiff. Subsequent to that time 
Pivonka assigned the contract to defendant in error, who 
made the final payments and procured a deed, knowing 
plaintiff in error was in possession of the property. De- 
fendant in error served upon him the nsual notice to quit, 
and npon his failing to vacate the premises instituted this 
action. 

Upon the trial it was insisted by plaintiff in error, in 
his testimony and otherwise, that he purchased the prop- 
erty from Pivonka in January or February, 1885, and that 
he immediately took possession and has been in actual 
and notorious possession ever since; that two or three 
days after his purchase, which was by oral contract, he 
began to deposit material, consisting of sand, brick, and 
lumber, upon the lot, by the consent of his vendor, who 
gave him the possession, and that during the early spring 
he placed upon it about sixty loads of sand and about ten 
thousand brick, and then constructed a small lime house 
in which to store lime, his purpose being to make of it a 
place of deposit for the material which he was using in 
the construction of buildings in that neighborhood; that 
in accordance with the terms of his contract with Pivonka 
he paid the full purchase price for the lot, and was enti- 
tled to an assignment of the contract. : 

It is contended that his possession was such as to give 
notice to all persons of his rights, as the owner of the 
property, and that the purchase of defendant in error was 
subject to his rights as the former purchaser. Much of 
this testimony was contradicted by the witnesses on the 
part of defendant, but we find an unequivocal statement 
by Mr. Pivonka in his evidence that he did make a con- 
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tract with plaintiff in error, by which he sold him the lot, 
but it was insisted by the witness that plaintiff in error did 
not comply with the terms of his contract, and that the sale 
was abandoned. This, however, is denied by plaintiff in 
error in his testimony, and it is insisted that the contract 
was carried out in all respects to the satisfaction of Pi- 
vonka. Defendant in error was called as a witness in his 
own behalf, and inquired of as to whether or not there 
were any improvements on the property at the time he made 
the purchase. His answer was, “J cannot recollect any 
improvements on it at that time, when I bought the lot of 
Mr. Pivonka.” 

The principal contention between the parties in the dis- 
trict court was, Ist, as to whether or not the contract made 
between plaintiff in error and Pivonka was executed on 
the part of plaintiff in error; and 2d, whether or not 
there were such improvements upon the property at the 
time of the purchase of defendant in error (which occurred 
long subsequent to plaintiff’s purchase and his alleged pos- 
session) as would be notice of plaintiff’s rights. 

We presume the law is well settled in this state, at least, 
that if a purchase of real estate is made, even by an oral 
contract, if any considerable portion of the purchase 
money is paid and possession taken by the vendee, that 
this will be sufficient to take the contract out of the stat- 
ute of frauds, and entitle the vendee to the performance 

“of his contract. Also, that during such possession, if 

open and notorious, any purchase of the property by a 
third party will be with notice of the first vendee’s rights, 
aud will not cut off his equities. These questions can be 
litigated only in a court having equity powers. 

An action of forcible entry and detention, or of forcible 
detention only, is simply a possessory one, and no question 
of title or of the equities of the contending parties can be 
there settled. 

If the testimony of plaintiff in error was true, he was not 
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only entitled to the possession of the property, but i a 
conveyance of the title. 

Whither true or not the question could not be settled 
in an action of forcible detention. tis true that the mere 
presentation of an issue of title by the answer will not of 
itself oust a court of jurisdiction in actions of this kind. 
But if it should appear upon the trial that-the action is 
not solely for the recovery of the premises in dispute, but 
for the purpose of determining the question of title, the 
court will have no authority to proceed in the case. Its 
jurisdiction would be ousted. Pettit v. Black, 13 Neb., 
142. 

The same question was substantially presented in the 
C, B. & Q. B. BR. Co. v. Skupa, 16 Neb., 346. In that 
case the defendant in the action was in possession under a 
contract of purchase from the railroad company, but it 
was alleged that he had failed to comply with his contract, 
and that by its terms he had lost his right of possession. 
Tt was held that the action could not be maintained. 

The issue tried in this case, and the evidence intro- 
duced, was substantially the same as would have been re- 
quired had the action been one of ejectment, in which 
plaintiff in error had set up his equitable title and: de- 
manded the performance of his contract and the execution 
of the proper deed of conveyance. As soon as this inquiry 
was entered upon and sufficient testimony taken to show 
that such an issue did in fact exist, the court was ousted 
of its jurisdiction, and the case should have been dismissed. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


Tue other judges concur. 
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FLorENCE Procror anp JOHN HUNTER, PLAINTIFFS 
IN ERROR, V. SYLvesrer L. Perrirr, DEFENDANT 
IN ERROR. 


1. Justice of Peace: TRIAL: INJUNCTION. Where an action 
was commenced before a justice of the peace, who, at the 
time of the commencement of the suit, desiguated a time for 
trial, but when, upon issuing the summons, he designated an 
earlier time, of which the plaintiff had no notice until after 
a judgment had been rendered against her, such judgment, if 
valid, must be corrected by a direct proceeding for that pur- 
pose, and will not be enjoined upon that ground alone. : 

2. Injunction. A court of equity will not enjoin a judgment at 
law on behalf of a plaintiff against whom the judgment had 
been rendered, unless it appears that he has a valid cause of 
action, which, by reason of fraud, accident, or circumstance : 
beyond his control, he was unable to be present, and that he had 
no remedy at law, by direct proceedings, to correct the error of 
the justice of the peace. 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


Warren Switeler, for plaintiffs iu error, cited: Voorhees v. 
Bank, 10 Pet., 474. Bowler v. Huston, 32 Am. Rep., 679. 
Sanders v. Hall, 15 Pac. B., 197. Freeman Judgments, 
Sec. 281. County of Buena Vista v. BR. R., 49 Towa, 657. 
Gregory v. Bovier, 19 Pac. R., 232. 


Estabrook & Ircine, for defendant in error, cited: Heiser 
v. New York, 9 N. E. Rep., 866. Crandall v. Bacon, 20 
Wis., 639. Gould v. Loughran, 19 Neb., 392. 


ReeEsk, Ca. J. 


It appears from the record in this case that defendant 
in error, having a judgment against Herman A. Proc- 
tor, the husband of plaintiff in error, in the county court 
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of Douglas county, caused an execution to issue thereon 
and to be levied upon certain property, which was claimed 
by plaintiffs in error, She accordingly commenced an ac- 
tion of replevin before a justice of the peace for possession 
thereof. It is alleged in the petition in this case that she 
procured an attorney ; that the papers necessary for the 
institution of an action were prepared, executed, and deliv- 
ered to the justice of the peace, and that the “ said justice of 
the peace then and there set said cause for hearing at the 
hour of two o’clock in the afternoon” of the 5th day of 
November, 1884, when the case would be tried, unless 
adjourned ; that he made a minute of the same in writing, 
giving said information to plaintiff and her attorney, who 
accompanied her; that this announcement having been 
made by the justice of the peace, and fully understood by 
them, they left his court room and did not return until 
the time set for trial, when she appeared with her wituesses 
and counsel; that they were then informed by the justice 
of the peace that the cause had been tried in the forenoon 
of that day, that being the time fixed in the summons; 
that the cause was tried and the judgment rendered in the 
absence of plaintiff and her counsel, with no fault or neg- 
ligence on their part, but through the mistake or wrongful 
act of the justice of the peace, in changing the hour of 
trial from two o’clock in the afternoon to nine o’clock in 
the forenoon, without notifying her or her attorney of such 
change; that when she and her counsel ascertained that 
the judgment had becn rendered, her counsel filed at once 
a motion to set the same aside, giving as the rcason therefor 
the facts hereinbefore stated; that on that day the justice 
of the peace sustained the motion, and conditionally vacated 
the judgment and set the case for hearing on the 15th day 
of November of the same year,-dne notice of which was 
given to the defendant in the action; that at the time des- 
ignated for final action on the motion to vacate the judg- 
ment, the defendants in the case appeared specially, by 
7 
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their attorneys, and objected to the proceedings of the 
court, but cross-examined plaintiff’s witnesses, as an- 
nounced by them at the time, as the friends of the court; 
that upon the second trial a judgment was rendered in 
favor of the plaintiff; that that judgment had never been 
appealed from, annulled, or set aside, and was still in full 
force; that at the time of the commencement of that action 
she executed and delivered to the constable a replevin 
bond, in the usual form, in the sum of $200; that defend- 
ant has instituted a suit at law in the county court of Doug- 
las county on said bond against her surety, but that, by 
reason of the want of equity power and jurisdiction in the 
county court, she would not be able to prosecute her de- 
fense, and unless relieved from the judgment rendered by 
the justice of the peace on the 5th day of November, by 
the district court, sitting as a court of equity, she would 
be remediless, and suffer irreparable loss and damage. 

The prayer of the petition is for a restraining order pro- 
.hibiting Pettitt from further prosecuting the cause in the 
county court, and from asserting and attempting to assert 
the judgment procured by him on the 5th day of Novem- 
ber, and for leave to assert and prove in the district court 
her title to the property, in a new trial to be granted. 

To this petition a general demurrer was filed by defend- 
ant, which was sustained, and the cause dismissed. She 
prosecutes error to this court. 

It appears that the first judgment rendered by the jus- 
tice of the peace was vacated, under the provisions of sec- 
tion 1001 of the civil code, the justice apparently overlook- 
ing the fact that this scetion was only for the benefit of a 
defendant against whom a judgment had been rendered in 
his absence. 

It is an elementary principle that courts of equity will 
not take jurisdiction of causes where the plaintiff has a 
complete remedy at law, even though the party complain- 
ing may not have availed himself of that remedy, and by 
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laches deprived himself of it. There is no doubt but that 
had plaintiff so desired, she could have appealed from the 
judgment which was rendered in her absence. It is prob- 
able, also, that proceedings in’ error might have been 
resorted to, even though the error of the justice did not 
appear of record. If the judgment of November 5th was 
void for want of jurisdiction, that fact can be pleaded as a 
defense to a suit upon the replevin bond. The decision 
of the district court was therefore correct. LTeiser v. City 
of New York, 9 N. E. Rep., 866. Crandall v. Bacon, 20 
Wis., 639. Goud v. Loughran, 19 Neb., 392. 

The judgment of’ the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


LutHer P, MATHEWS, PLAINTIFF IN ERROR, V. Harrie 
TooGOOD, AS EXECUTRIX OF THE ESTATE OF THOMAS 
TooGoop, DECEASED, Vincent C. Toogoon, Mary 
‘Toogoop, AND FrepDERIcK L. Toogoop, anp Brr- 
rHA E. ToogooD, MINOR HEIRS OF SAID THOMAS 
TooGOOD, DECEASED, DEFENDANTS LN ERROR. 


1. Interest. “Any rate of interest which may be agreed upon, not 
exceeding ten dollars per year upon $100, shall be valid upon 
any loan or forbearance of money, goods or things in action; 
which rate of interest so agreed upon may be taken yearly, or 
for a shorter period, or in advance, if so expressly agreed.’’ Sec. 
1, Chap. 44 of Compiled Statutes of 1887. 


This section forbids the allowance of interest in excess 
of ten per cent upon any loan or forbearance of money, and 
where the interest provided for in a promissory note is the max- 
imum rate allowed by law, and is represented by coupons pro- 
viding that interest shall be allowed thereon after maturity at 
the maximum rate, no interest will be allowed on such coupons, 
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The former opinion in this case, 23 Nebraska, 536, 
modified. . 


REHEARING of case reported 23 Neb., 536. 


Dawes, Foss & Stephens, for plaintiff in error, cited: 
Meyer v. Muscatine, 1 Wall., 384. Humphreys v. Morton, 
100 Ill, 592. Harper vo. Hly, 70 Id., 58], Mills v. 
Jefferson, 20 Wis., 54. 


Abbott & Abbott, for defendants in error. 
Reesg, Cu. J. 


This case was decided at the January term of this court 
of the present year, and is reported in 23 Neb., at page 
536. _ A rehearing was afterwards granted, upon the mo- 
tion of plaintiff in error, and the cause has again been 
submitted, as in the first instance, without the aid of a 
brief or argument on the part of defendants in error. 

Upon a re-examination of the case, we have come to the 
conclusion. that the first decision was wrong wherein it was 
held that an agreement to pay interest upon interest, to 
accrue after the promise, could in no case be enforced. It 
is believed that the decision must be made wholly upon a 
construction of the statutes of this state, relating to inter- 
est, unaided by any of the authorities cited in the previons 
opinion. 

In order to a more complete understanding of the case, 
we here copy both the principal note and the coupon: 


“$4,400. Crete, NeBRasKa, May 2d, 1885. 

“On the 2d day of May, 1887, we promise to pay Lu- 
ther B. Mathews, or Order, Forty-four Hundred Dollars, — 
with interest from this date until paid, at the rate of 10 
per cent pet annum, payable semi-annually as per coupons 
hereto attached. Value received. Principal and interest 
payable at State Bank, Crete, Neb. 
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“Should any of said interest not be paid when due, it 
shall bear interest at the rate of ten per cent per annum 
from time same becomes due, and upon a failure to pay 
any of said interest within thirty days after due, the holder 
may elect to consider the whole note due, and it may be 


collected at once. 
“Tuomas Tooagoop, 


“WV. C. Toocoop.” 


$220. May 2d, 1887. 
“We promise to pay Luther P. Mathews, or order, Two 
Hundred and Twenty Dollars, being the interest to that 
date on my note of $4,400. ‘This interest note to draw 
ten per cent per annum from maturity. 
“THomMas Toocoon, 
“VV. C. Toocoopn.” 


The amount of plaintiff’s recovery upon these causes of 
action must be within the maximum fixed by section 1 of 
chapter 44 of the Compiled Statutes of 1887. That section 
is as follows: 


“ Any rate of interest which may be agreed upon, not 
exceeding ten dollars per year upon one hundred dollars, 
shall be valid upon any loan or forbearance of money, 
goods, or things im action; which rate of interest so agreed 
upon may be taken yearly, or for any shorter period, or in 
advance, if so expressly agreed.” 

The contract upon which plaintiff’s action is based is 
for the payment of the interest semi-annually, but not for 
the payment of such imterest in advance of the time it 
would accrue. As we view the case, the only question 
properly before us is, whether the contract provides for the 
payment of a rate of interest “exceeding ten dollars per 
year upon one hundred dollars.” If it does, the excess 
cannot be allowed. If it does not, the whole interest may 
be collected, notwithstanding it may be provided for in 
part by the interest on the coupon uote; or, stated differ- 
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ently, by interest on the interest, after it has accrued. It 
will be observed that the principal note provides for the 
payment of interest at the rate of ten per cent per annum, 
which is the maximunt rate allowed by law. Now, if this 
interest, being unpaid when the semi-annual period is 
reached, is permitted to draw interest at the rate of ten per 
cent per annum, it seems to us that the interest will exceed 
the ten per cent which can by law be allowed on the eon- 
tract as made. ‘The principal note is $4,400. The inter- 
est npon that snm for one year, at the rate of ten per cent, 
is $440. If the interest for the first six months in the 
year should not be paid, its interest would be $11 more, 
which would be $451 interest for the year, and which 
could not be allowed under the provisions of the section 
above quoted. Counsel for plaintiff in error contends that 
interest on the coupon should be allowed under the provis- 
ions of section 4 of the chapter above referred to. 

This section is as follows: 

“On money due on any instrument in writing, or on 
settlement of the account from the day the balance shall 
be agreed upon, money received to the use of another, and 
retained without the owner’s consent, expressed or implied, 
from the receipt thereof, and on money loaned or due, and 
withheld by unreasonable delay of payment, interest shal] 
be allowed at the rate of seven per cent per annum. Un- 
settled aceounts between parties shall bear interest after six 
months from the date of the last item thereof” 

Tt cannot be denied but that there is considerable force 
in this argument, and were it not that the coupon note has 
for its basis the principal note, and upon which it is the 
interest, we would readily concede the point made. But 
as the two notes represent but one transaction and one in- 
debtedness, and, as to allow the interest according to the 
provisions of said section would be to excecd the limitation 
of section one, we cannot do so without coming in conflict 
with the plain provisions of the latter section. 
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As said by Judge MaxweLu in Hager v. Blake, 16 
Neb., 12: “The provision in the note for interest upon 
interest, therefore, cannot be enforced, but it does not taint 
the original contract with the vice of usury.” 

It follows that the original opinion must be modified to 
the extent hereiu suggested, but that the decree of the dis- 
trict court must be affirmed, which is done. 


DECREE AFFIRMED. 


THE other judges concur. 


WiLuiaAM HILL, PLAINTIFF IN ERROR, Vv. CLARA A. 
WILKINSON, DEFENDANT IN ERROR. 


1. Justice of Peace: kerLevin: JUDGMENT. In anaction of 
replevin before a justice of the peace, the property was seized by 
the constable and appraised at less than $200, but the plaintiff 
failing to give a replevin undertaking within the time provided 
by law, the property was returned to the defendant. The action 
proceeded ‘‘as one for damages only ’’ to trial, to the jastice, 
without a jury, who found the value of plaintiff’s interest in 
the property to be $260, and upon plaintiff remitting sixty dol- 
lars from her damages, judgment was rendered in her favor for 

* $200. On error the said judgment was affirmed by the district 
court, which latter judgment is approved. 


2. ———: BILL OF PARTICULARS. Section 951 of the code of civil 
procedure, which requires the filing of a bill of particulars on 
the part of the plaintiff in all cases before a justice of the peace, 
Held, Not applicable to an actiow of replevin. 


Error to the district court for Adams county. Tried 
below before Gasuty, J. : 


Capps & McCreary, for plaintiff in error, cited: Code, 
Sec. 951. Wells’ Jurisdiction, Sec. 68. Henckel v. Wheeler, 
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51 Wis., 363. Mimmick v, Mathieson, 32 Wis., 324. Bar- 
ker vt. Baxter, 1 Pinney, Wis., 407. Brondberg v. Babbott, 
14 Neb, 517. 


Tanner & AfeKinney, for defendant in error, cited: 
Code, Secs. 1034, 1035, 1037, 1038, 1039. 


Cons, J. 


Clara A. Wilkinson brought.an action in repleyin in a 
justice’s court against William Hill, for the possession of a 
span of horses, of which she claimed to be entitled to the 
immediate possession. The officer seized the horses by 
virtue of the writ, and held them for the time required by 
law, when the plaintiff having failed to give the replevin 
undertaking, as provided by statute, he returned and re- 
delivered them to Hill. The action proceeded in the jus- 
tice’s court av one for damages only. 

At the commencement of the trial, as appears by the 
transcript of the justice, the court requested the plaintiff’s 
attorney to file a bill of particulars, which, continues the 
transcript, however, was not done. It appears that the 
defendant answered, denying the facts stated in the plaint- 
iff’s affidavit for replevin. Upon the trial the justice 
found for the plaintiff, found also the value of the property 
at three hundred dollars, and the value of the plaintiff’s 
interest therein at two hundred and sixty dollars. The 
plaintiff thereupon asked the court to enter a remittitur 
thereof in the sum of sixty dollars, which was accordingly 
done, and thereupon the justice rendered judgment for the 
plaintiff in the sum of ‘two hundred dollars. The cause 
was thereupon taken to the district court on error, by the 
defendant. 

The district court overruled the errors assigued by the 
defendant, and rendered judgment of affirmunee in favor 
_of the plaintiff! The defendant thereupon brings the 
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cause to this court on error, and assigns the following 
errors : 

I. The court erred in rendering judgment against the 
plaintiff in error for $200 and $30.88 costs, for the rea- 
sou that said court had no jurisdiction to render judgment 
for any amount against the plaintiff in error in said suit, 
the same being upon petition in error from a judgment of 
a justice of the peace, before whom the defendant in error 
sued the plaintiff in error for the value of the property as 
claimed and proven, and found by said justice of the peace, 
exceeding the sum of $200. 

II. Said court erred in rendering judgment against the 
plaintiff in error, and in not rendering judgment against 
the defendant in error for costs. 

III. The court erred in not dismissing said suit for 
want of jurisdiction over the subject-matter of the suit. 

The case turns upon the question of the jnrisdiction of 
ihe justice of the peace. The justice had jurisdiction to 
issue the writ. The value of the property to be replevied 
need not be sct out, nor is it usually in the affidavit for 
replevin. ‘The statute contemplates that such writ may 
issue from a justice of the peace for property of greater 
value than two hundred dollars, hence the provision as 
contained in section 1039 of the code, that, “ Whenever 
the appraised value of the property so taken shall exceed 
two hundred dollars the justice shall certify the proceed- 
ing upon the said writ to the district court of his county,” 
ete. So that, in a certain sense, it is the appraisement of 
the property at a sum not in excess of two hundred dollars 
that gives the justice jurisdiction to try the cause; or 
more correctly speaking, the justice having jurisdiction 
of the cause, derived from the making and filing of the 
affidavit, will be divested of jurisdiction to try the cause 
by an appraisement of the property at a sum in excess of 
two hundred dollars ; but in that case will retain jurisdic- 
tion to certify the proceedings to the district court. 
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than two hundred dollars. The justice, therefure, re- 
tained jurisdiction to try the case. And the property 
having been returned to the defendant in replevin under 
a contingency anticipated and provided for by law, the 
action proceeded “as one for damages only,” and the 
court having ascertained the plaintiff’s damages at a sum 
in excess of that for which the justice had jurisdiction to 
render judgment, the plaintiff was permitted to remit such 
excess, 

While I know of no provision of statute expressly 
applicable to a case of this kind, I think the justice 
had the right to allow this remission on the part of the 
plaintiff, and that upon such allowance he had the juris- 
diction to render judgment for the damages not remitted, 
and this action being favorable to the defendant, I do not 
think that he can complain. 

Section 951 of the code requires that, “In all cases be- 
fore a justice, the plaintiff, his agent, or attorney, shall 
file with the justice a bill of particulars of his demand.” 
This is a general provision, and certainly applies to all’ 
actions for the enforcement of contracts or obligations for 
the payment of money, but is neither necessary nor appli- 
cable to proceedings in replevin. There the affidavit in 
replevin takes the place of a bill of particulars. It indi- 
cates the claim of’ the plaintiff against the defendant, and 
the property involved as well as the facts which the 
plaintiff will be required to prove to be entitled to a judg- 
“ment, and which would neither be enlarged nor restricted 
by a bill of particulars. In the case at bar an issue was 
fairly presented by the affidavit on the part of the plaint- 
iff, and an answer thereto on the part of the defendant. 
There is no complaint of the fairness of the trial, nor 
that the finding of the justice is not supported by the 
evidence. 
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I therefore conclude that the judgment of the district 
court overruling the exceptions of the plaintiff in error is 
right, and it is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Marx & KEMPNER, PLAINTIFFS IN ERROR, v. J. D. 
KILPATRICK, DEFENDANT IN ERROR. 


1. Limitation of Actions: FOREIGN JUDGMENT. A judgment 
of asuperior court of astate of the Union, other than this state, 
sued on in this state, Held, A foreign judgment, within the in- 
tent and meaning of section 10 of the code of civil procedure, 
and that an action thereon must be commenced within five 
years after the cause of action shall have accrued, 


EVIDENCE. The evidence introduced under the answer 
setting up the bar of the statute of limitations examined, and 
Held, To sustain the verdict. 


3. Instructions given and refused, considered, and Held, Properly 
given and refused. 


4. Trial: SPECIAL VERDICT. In an action ona foreign judgment 
the court submitted to the jury certain questions of fact for their 
special findings thereon. Held, No error. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


R. W. Sabin and Griggs & Rinaker, for plaintiffs in 
error. 


L. W. Colby, Hazlett & Bates, and Harwood, Ames & 
Kelly, for defendant in error. 


Cases cited by counsel are referred to in opinion. 
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Coss, J. 


This action was brought in the district court of Gage 
county on a judgment recovered by plaintiffs against de- 
fendants in the district court of Galveston county, Texas, 
for the sum of $14,118.66, on the 26th of March, 1878. 

The petition alleges the recovery of the judgment, and 
that there was then due thereon the sum of $13,343.20, 
with interest. The defendant, J. D. Kilpatrick, by his 
amended answer admitted the partnership of plaintiffs and _ 
the recovery as set forth, but alleging that before this ac- 
tion was brought, and after the canse of action had accrued, 
on the day of , 1878, himself and the plaint- 
iffs had a settlement in full, of all accounts and matters 
between them, and the claim and judgment sued on in this 
action was fully paid and satisfied, and the same was ac- 
cepted by the plaintiffs as a full settlement of the cause of 
action. 

For a second - defense, the defendant set up that, at the 
time the cause of action accrued, he was in the state of 
Nebraska, and had not absconded nor concealed himself; 
that after the cause of action had accrued he did not depart 
out of the state of Nebraska, nor abscond nor conceal him- 
self; that he is now, and was for more than five years before 
the commencement of this suit, and has been continuously, | 
a resident of Nebraska; that the cause of action did not 
accrue within five years next before the commencement of 
this suit, and the same is barred by the statute of limita- 
tions of this state. The defendant asks for judgment. 

The plaintiff’s replication to the first defense denied each 
allegation except the defendant’s admissions. As to the 
second defense, replied that the cause of action did not ac- 
crue against the defendant, Kilpatrick, in the state of Ne- 
braska, until the 17th day of July, 1879, at which date 
the cause of action accrued, and that, after it had so 
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accrued, the defendant, Kilpatrick, departed from and was 
absent from the state of Nebraska for the period of eight- 
een months in the years 1881, 1882, and 1883, and, while 
so absent, he had no usual place of residence in said state, 
and no service of summons could be had upon him in said 
state during the said period of eighteen months; and 
further denying each allegation of the second defense not 
specially admitted. 

There was a trial to a jury, which found for the defend- 
ant. Three separate questions were: submitted by the 
court to the jury for special findings, as follows : 

J. Did the defendant, J. D. Kilpatrick, make to 
plaintiffs a quit-claim deed to the Tremont hotel property 
in Galveston, Texas? 

II. If you answer the above in the negative, you need 
not answer this ; but if you answer in the affirmative— 
was such deed accepted by the plaintiffs in satisfaction of 
the judgment sued on ? 

ITI. Did, or did not, the defendant, J. D. Kilpatrick, 
have a usual place of residence within the state of Ne- 
braska between March 26, 1878, and April 7, 1884, for as 
much time as five full years? If you find that he did, 
answer yes. If you find that he did not, answer no. 

Each of the questions were found by the jury in the 
affirmative. The plaintiffs’ motion for a new trial was 
overruled, and judgment was entered for the defendant. 

The plaintiffs bring the cause to this court on the fol- 
lowing assiguments of error : 

1. The verdict is not sustained by sufficient evidence, 

2. The verdict is contrary to law. 

3. Thecourt erred in refusing the 3d, 5th, 8th, and 9th 
instructions asked by the plaintiffs. 

4. The court erred in giving the third paragraph of 
the instructions asked by defendant. 

5. The court erred in giving the second paragraph of 
the instructions asked by defendant. 
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6. The court erred i in giving the third paragraph of 
the instructions upon its own motion. 

7. The court erred in submitting findings Nos. 1 and 
2 to the jury. 

8. ‘The conrt erred in submitting special tnaing:? No. 

3 to the jury. 

9. The court, instead of submitting special finding No. 
3 to the jury, should have instructed the jury, under the 
evidence, that said defendant, Kilpatrick, had not had his 
usual place of residence in the state of Nebraska just prior 
to the commencement of plaintiffs’ action sufficiently long 
to bar plaintiff’ claim. 

10. The court erred in admitting testimony on part of 
defendant over objection of plaintiffs, to which exception 
was duly taken. 

11. The court erred in allowing defendant’s witnesses, 
R. J. Kilpatrick, J. Munson, and.others to testify as to 
the admissions of defendant as to his intentions about 
making Nebraska his usual place of residence, over the ob- 
jection of plaintiffs, to which exception was duly taken. 

12. The court erred in sending out to the jury plaint- 
iffs’ instruction No. 3, marked refused when it should have 
been marked given. 

13. Errors of law occurring at the trial duly ex- 
cepted to. 

14. The court erred in overruling the motion for a 
new trial, 

The plaintiffs’ counsel, in their original brief, treat this 
case as an action brought on a foreign judgment. But in 
their supplemental brief, presented since the submission of 
the former, they seek to withdraw this admission and con- 
tend that the judgment of the Texas court is a domestic 
one. ‘To this point is cited the cases of MeH lmoyle v. Co- 
hen, 18 Peters, 311, and Stockwell v. Coleman, 10 Ohio 
St., 33. 

The sections of our statute of limitations, pleaded by 
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defendant, prescribing the time in which actions shall be 
brought, are: 

“See, 10. Within five years, an action upon a spe- 
cialty or any ,agreement, contract, or promise in writing, 
or foreign judgment.” 

“Sec, 20. If, when a cause of action accrues against a 
person, he be out of the state, or shall have absconded or 
concealed himself, the period limited for the commence- 
ment of the action shall not begin to run until he come 
into the state, or while he is absconded or concealed; and 
if, after the cause of the action accrues, he depart from the 
state, or abscond or conceal himself, the time of his absence 
or concealment shall not be computed as any part of the 
period within which the action must be brought.” 

The case of AMcllmoyle v. Cohen was taken to the su- 
preme court, U.S., on a certificate of division of opinion 
of the U.S. circuit court in the state of Georgia. Justice 
Wayne said, as to the question, “ Whether the statute of 
limitations of Georgia could be pleaded to an action in 
-that state, founded upon a judgment rendered in South 
Carolina, that the court entertained no doubt that it could, 
Though a judgment obtained in the court of a state is not 
to be regarded in the courts of her sister states as a foreign 
judgement or as merely prima facie evidence of a debt to 
sustain an action upon the judgment, it is to be considered 
only distinguishable from a foreign judgment in this, that 
by the first section of the fourth article of the constitution, 
and by the act of May 26, 1790, § 1, the judgment is a 
record, conclusive upon the merits, to which full faith and 
credit shall be given, when authenticated as the act of 
congress has prescribed.” * * * © What faith 
and credit, then, is given in the states to the judgments of 
their courts? They are record evidence of a debt, or judg- 
ments of record, to be contested only in such way as judg- 
ments of record may be; and, consequently, are conclusive 
upon the defendant in every state, except for ‘such causes 
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as would be sufficient to set aside the judgment in the 
courts of the state in which it was rendered.” * * = * 
“Such being the faith, credit, and effect to be given toa 
judgment of one state in another, by the constitution and 
the act of congress, tle point under consideration will be 
determined by settling what is the nature of a plea of the 
statute of limitations. Is it a plea that settles the right of 
a party on a contract or judgment, or one that bars the 
remedy? Whatever diversity of opinion there may be 
among jurists upon this point, we think it well settled, to 
bea plea to the remedy; and consequently, that the dex: 
fort must prevail. The statute of Georgia is, ‘that actions 
of debt on judgments obtained in courts, other than the 
courts of this state, must be brought within five years af- 
ter the judgment obtained.’ It wonld be strange, if in 
the now well-understood rights of nations to organize their 
judicial tribunals, according to their notions of policy, it 
should be conceded to them in every other respect than 
that of prescribing the time within which suits shall be 
litigated in their courts. Prescription is a thing of policy, 
growing out of the experience of its necessity ; and the 
time after which suits or actions shall be barred, has been, 
from a remote antiquity, fixed by every nation, in virtue 
of that sovereignty by which it exercises its legislation for 
all persons and property within its jurisdiction, This 
being the foundation of the right to pass statutes of pre- 
scription or limitation, may not our states, under our sys- 
tem, exercise this right in virtue of their sovereignty? Ov 
is it to be conceded to them in every other particular than 
that of barring the remedy upon judgments of other 
states, by the lapse of time? ‘The states use this right up- 
on judgments rendered in their own courts ; and the con- 
mon law raises the presumption of the payment of a judg- 
ment after the lapse of twenty years. May they not, then, 
limit the time for remedies upon judgments of other states 
and alter the common law by statute, fixing a less or larger 
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time for such presumption, and altogether barring snits 
upon such judgments, if they shall not be brought within 
the time stated in the statute? It certainly will not be 
contended that judgment creditors of other states shall be 
put upon a better footing in regard to a state’s right to leg- 
islate in this particular than the judgment creditors of the 
state in which the judgment was obtained. And if this 
right so exists, may it not be so exercised, bv the states re- 
straining the remedy upon the judgment of another state, 
leaving those of its own courts unaffected by a statute of 
limitations, but subject to the common law presumption of 
payment, after the Japse of twenty years? In other words, 
may not the law of a state fix different times for barring 
the remedy in a suit upon a judgment of another state and 
for those of its own tribunals? We use this mode of 
argument to show the unrcasonableness of a contrary doc- 
trine. But the point might have been shortly dismissed 
with this safe declaration, that there is no dircet constitu- 
tional inhibition upon the states, nor any clause in- the 
constitution from which it can be even plausibly inferred, 
that the states may not Iegislate upon the remedy in suits 
upon the judgments of other states, exclusive of all inter- 
ference with their merits. It being settled that the statute 
of limitations may bar recoveries upon foreign judgments ; 
that the effect intended to be given, under our constitution, 
to judgments is, that they are conclusive only as regards 
the merits; the common law principle then applies to suits 
upon them, that they must be brought within the period 
prescribed by the local law, the dew fori, or the suit will 
be barred.” 

The statute of Georgia, construcd by the supreme court 
of the U.S., uses the language, “judgments obtained in 
courts other than the courts of this state,’ where the words 
of our statute are “foreign judgment;” and the court 
says though a judgment obtained in the courts of a state 
is not to be regarded in the courts of her sister states as a 
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foreign judgment, it is to be considered only distinguish- 
able from such in this, that by the first section of the con- 
stitution, and by the act of 1790, “the judgment isa record 
conclusive upon the merits, to which full faith and credit 
shall be given.” 

Considering this language in connection with the tenor 
of the opinion quoted, especially the latter part, I under- 
stand it to mean that the judgment of a court of a sister 
state is not to be regarded as a foreign judgment in so far 
as the faith and credit to be given it by the courts of this 
state is concerned, but that so far as the application of 
statutes of limitation are concerned it is to be so regarded, 
and that while the language of our statute of limitations 
and that of the state of Georgia is different in form, the 
statutes, in substance and meaning, are the same. 

As to the case cited of Stockwell v. Coleman, 10 Ohio St., 
33, it is true that this language is used in the opinion, “that 
the judgment of a court in any other of the United States 
is not to be regarded in our coarts as a foreign judgment,” 
and gives as a reason that “ under the provisions of the con- 
stitution, and the act of congress, such judgments and re- 
cords must have ‘full faith and credit,’ the same force here 
as in the state where rendered.” 

This opinion of the law, as far'as it goes, must be held 
as obiter dicta merely, as the statute of limitations of that 
state, which the court had under consideration, does not 
mention-foreign judgments, nor does it refer to judgments 
of any kind, either foreign or domestic. 

After a careful examination of these cases, as well as 
those of the Bank of Alabama v. Dalton, 9 Howard, 522; 
Bacon v. Howard, 20 Id., 22; and Randolph v. King, 
2 Bond, 104 (cited in a note to McEtmoyle v. Cohen), 
I remain of the opinion that, within the meaning and 
intent of our statute of limitations, the judgment sued 
on in this case is still a foreign judgment, and is so to be 
held. 
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The first point by the plaintiffs in error, in their original 
brief, is, that the verdict is not sustained by sufficient evi- 
dence. And first, as to the evidence upon the plea of the 
statute of limitations, to be here considered. The judg- 
ment, of this action, was rendered on the 26th day of March 
1878. The petition seems to have been filed on the 7th 
day of April, 1884, but when the writ of summons was 
served and returned, which is the true date of the action, 
does not appear of record. Jt is shown from the exami- 
nation of the defendant, J. D. Kilpatrick, that, in Febru- 
ary, 1878, a month prior to the rendition of the judgment, 
he was residing in the city of Galveston, Texas, and on 
account of his health returned to this state, bringing his 
wife and child and all his personal effects; that he went 
to the house of his widowed mother in Gage connty, with 
whom he formerly lived, taking up his residence there 
with his family. It appears that he had a considerable 
amount of personal property, which is characterized as 
chamber sets, bric-a-brac, etce., which was put up and used 
by the defendant and his family in the rooms which he 
took possession of at the old family homestead in Gage 
county. This occurred as early as the middle of the month 
of March, 1878. He made arrangements to build a house 
and to make other improvements on certain land, adjoin- 
ing, which he had leased, or purchased, of the state. In 
the month of June, following, he had information from 
his brother, at Galveston, of certain business interests which 
induced him to go there and become interested in a con- 
tract for certain railroad work then in progress—leaving 
his family at the homestead in Gage county. 

Sometime in the fall, following, his wife joined him at 
Galveston, leaving all their property in Gage county, and 
remained with her husband till May, 1879, when she re- 
turned, the defendant also returning a month later. Up 
to the time his wife joined him at Galveston, the defendant, 
and subsequently his wife, boarded there ata hotel. From 
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thé time of his return to Gage county to August, 1879, 
the defendant was interested in a contract of the Union 
Pacific railroad from Marysville, Kansas, to Beatrice, Gage 
county, Nebraska, which was completed in the beginning 
of the next year, and during the greater portion of the 
time he boarded at a hotel in Beatrice, his family visiting 
him, a week or two at a time, from their residence at the 
farm or homestead mentioned. In the summer of 1880, 
he took a contract for extending a branch of the B. & M. 
railroad, living at the time with his family on the farm in 
Gage county. Afterwards he took a like contract, with 
the same company, in Pawnee county, boarding with a 
family in Pawnee City, his family, most of the time, liv- 
ing with him. In the fall of 1880 he was employed on 
the Denver extension of the B. & M, railroad in Colorado, 
which occupied him till March, 1882, his family vemain- 
ing at their home in Gage county, which he returned to on 
various occasions. After this he took a contract on the 
Oregon Short Line railroad, in Oregon and Idaho terri- 
tories, which was completed in September, 1883. After 
the commencement of this work his wife joined him at 
Ogden, Utah, and subsequently at Soda Springs, Idaho; 
but during all of this period the family residence was kept 
up and maintained as formerly in Gage county, Nebraska, 
On the completion of this contract, after some further work 
for the same company in Colorado, the defendant returned 
to Gage county, in the fall of 1883, and shortly afterwards 
bought and furnished a family residence in Beatrice, which 
he occupied continuously to the time of his cxamination 
in this suit. This evidence was corroborated in all of its 
important particulars by the testimony of Jennie J. Kil- 
patrick and Rachel Kilpatrick, wife and mother respect- 
ively of the defendant, and of R. J. Kilpatrick, Fred- 
erick Elwood, and O. M. Enlow, whose testimony is of 
record. Conceding that the evidence was, in some partic- 
ulars, contradicted by adverse witnesses, I think without 
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doubt that the facts pleaded under the statute of limitations 
were sufficiently proved to sustain the verdict. 

A sufficient pleading and proof that a claim in suit is 
barred by the statute of limitations logically precludes the 
further inquiry into the legal existence and justice of such 
claim. Therefore, while it would not be uninteresting to 
examine the evidence on either side as to the payment and 
satisfaction of the Texas judgment by the quit-claim deed 
alleged to have been given of the hotel property in Galves- 
ton, as well also to consider other points presented, 
whether the exceptions of the plaintiffs in error could, in 
any event, be applied to the special findings of the jury, 
and the judgment thereon, I am yet admonished by the 
pressing judicial duties of the court, and the near ap- 
proach of the coming term, that there is no time to be 
spared to gratuitous discussion of abstract inquiries. 

There seems, however, certain points that may be consid- 
ered. The plaintiffs complain that the court erred in refus- 
ing to give the 3d, Sth, 8th, and 9th instructions requested. 

The 3d one reads: ‘The jury are instructed that, if 
you find from the evidence in this cause that defendant, 
Kilpatrick, had not resided and had his usual place of 
residence in the state of Nebraska for five full years prior 
to the commencement of this action, so that service of 
summons could be had either upon him personally or by 
leaving a copy of the summons at his usual place of resi- 
dence, they must find for the plaintiff.” 

This point is answered sufficiently by reference to the 
finding of the jury to the third special question, which 
was the independent fact that the defendant had an usual 
place of residence within this state from the 26th day of 
March, 1878, to the 7th day of April, 1884, for a full 
period of five years, so that if it be conceded that this in- 
struction, which counsel assert was sent in to the jury 
marked refused, correctly states the law applicable to that 
question, and that the law was not sufficiently given to the 
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jury in other instructions, even then it is not perceived 
that the refusal could have prejudiced the plaintiffs. Let 
us for a moot argument suppose it to have been given, 
and by that influence the jury had found their general 
verdict for the plaintiffs. Under the statute the special 
finding of fact as stated would necessarily have controlled 
the judgment and left the plaintiffs without remedy. 

The fifth instruction refused reads: “The court in- 
tructs the jury that the burden of proving payment or 
satisfaction of the judgment in question is upon the de- 
fendant, and he must establish the alleged satisfaction by a 
clear preponderance of the evidence.” 

This was properly refused under the authority of the 
rule in Search v. Diller, 9 Neb., 26, cited by counsel. for 
defendant in error, “That in a civil action a preponder- 
ance of evidence is all that is required to sustain the claim 
of a party to the action.” The court therefore properly 
refused to charge the jury that a clear preponderance of the 
evidence was required of the party on whom rested the 
burden of proof. 

The next instruction refused is the eighth. It reads: 

“ The court instruets the jury that the contract between 
Marx & Kempner and R. J. Kilpatrick and 8. M. Fields 
is not material to the issues in this case, and in considering 
of your verdict, you will not take said contract into con- 
sideration.” 

Without discussing this point, the error in refusing the 
instruction, as to the contract mentioned, is not obvious. 
The contract was not set up in the pleadings, but is at-. 
tached as an exhibit to the bill of exceptions. How and 
for what purpose it was intended, does not appear. In no 
event is it supposed to influence the question of the de- 
fendant’s continuous residence in Gage county as not to 
entitle him to the benefit of the statute pleaded. 

The refusal of the x7néh is not argued nor complained of 
in the brief of counsel, and will not be further considered. 
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The fifth assignment of error is based on the second 
instruction to the jury asked by defendant. 

2. The court further instructs the jury that the mere 
temporary absence of a debtor from the state, when such 
debtor has a usual place of residence therein, where service 
of summons can be had upon him, does not suspend the 
statute of limitations, and in this case, if the jury believe 
from the evidence that the defendant, J. D. Kilpatrick, 
had a usual place of residence in the state of Nebraska for 
the period of five years next after plaintiff’s action accrued, 
then any mere temporary absence of the said J. D. Kil- 
patrick from said: state of Nebraska, upon business, will 
not suspend the statute of limitations.” 

The former observations as to the refusal of defendant’s 
third instruction, apply equally to the exceptions taken 
to the giving of the second. Both were attempts by the 
respective parties to have a construction by the. court of 
the law of residence in its application to the statute of 
limitations, 

The object was met, in my opinion, by the special find- 
ing of the jury. 

The seventh, cighth, and ninth assignments are based 
upon the alleged errors of the court in submitting special 
inquiries 1, 2, 3 to the jury. 

Section 293 of the code provides, “ In every action for 
the recovery of money only, or specific real property, the 
jury, in their. discretion, may render a general or special 
verdict. In all other eases the court may direct the jury 
.to find a special verdict, in writing, upon all or any of the 
issnes; and in all cases may instruct them, if they render 
a general verdict, to find upon particular questions of fact 
to be stated in writing, and may direct a written finding 
thereon. The special verdict or finding must be filed 
with the clerk and entered on the journal,” 

Tt will be seen from the language of the section that the 
jury not only in this case might in their diseretion render 
a special or general verdict, but that in all cases the court 
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may direct the jury to find a special verdict upon all or 
any of the issues in the case. So that I can conceive of 
no case in which it will be error per se in the court to 
submit proper inquiries to the jury for special findings of 
fact. And the plaintiff’s brief fails to call our attention 
to any view of the case in which they were or could have 
been prejudiced by the submission of special findings. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur, 


Wintiiam J. YATES, PLAINTIFF IN ERROR, V. MARTIN 
E. Kinney, DEFENDANT IN ERROR. 


J. Trial: MOTION FoR NEW TRIAL. Errors in the refusal of tes- 
timony on a trial will be considered as waived, unless complaint 
thereof be made in « motion for a newtrial. Jf P. R. R. Co. v. 
McCartney, 1 Neb., 398. 


EVIDENCE, Where a question is asked a witness, to 
which objection is made, which is sustained, the party desiring 
the evidence must offer to prove the facts sought to be intro- 
duced in evidence. JDfathews v. State, 19 Neb., 330. 


Error to the district court for Fillmore county. Tried 
below before Morris, J. 


O. P. Mason and Charles EB. Magoon, for plaintiff in 


error. 
John P. Maule, for defendant in error. 


Coss, J. 


This was an action for malicious prosecution. It was 
originally brought by Martin KE, Kinney, plaintiff, agains 
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William J. Yates, E. M. Billings, and Frederick B. Don- 
isthorpe, defendants. The alleged cause of action was, 
that Yates, aided, abetted, and counseled by Billings and 
Donisthorpe, maliciously, and without probable cause, 
made complaint against and prosecuted the plainitff for 
the crime of petit larceny, in stealing two loads of corn 
from the said Yates, of the value of $12-58,. 

The defendant, Yates, answered the petition, denying 
malice and the want of probable cause in the prosecution 
of the plaintiff by him, and alleging that prior to the com- 
mencement of said prosecution he went to E. M. Billings 
and rederick B. Donisthorpe, who are practicing attor- 
neys of said court, etc., and made a full statement to them 
of all the facts connected with said larceny case, so far as 
he had any knowledge thereof, etc.; that said attorneys, 
knowing all the facts in the case, etc., advised the answer- 
ing defendant to commence said prosecution. Whereupon, 
acting upon the advice of his said attorneys, and in good 
faith and without malice, and for the sole purpose of hav- 
ing the supposed criminal brought to justice, he made said 
complaint, ete. 

The cause was dismissed as to Billings aud Donisthorpe, 
and proceeded to trial as to the defendant, Yates. The 
trial was to a jury, which found for the plaintiff, in the 
sum of two hundred dollars. The defendant’s motion for 
a new trial being overruled, the cause is brought by him 
to this court on error, and he assigns the following errors: 

1. The court erred in overruling the motion for a new 
trial. 

2. The damages given by the jury are excessive. 

3. The verdict given herein is contrary to the evidence. 

4. The verdict is contrary to law. 

5. The court erred in its charge to the jury. 

6. The court erred in charging the jury that they must 
find for the plaintiff. 


7. The court erred in holding the defendant, William 
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J. Yates, to trial in this case, after having allowed the 
plaintiff to dismiss as to his co-defendants, Billings and 
Donisthorpe. 

This cause was before this court at a former term on the 
motions of defendant in error, one being to strike out the 
bill of exceptions from the record, and the other to strike 
from the bill of exceptions the part thereof purporting to 
be the instructions of the court to the jury. The first of 
said motions was overruled, and the second one sustained. 
See case reported in 23 Neb., 648. 

I will take up and examine such of the errors as are 
presented by the record in its present condition, and ar- 
gued by counsel in the brief. 

The first error argued in the brief is, that the court erred 
in ruling out and refusing to receive or allow to go to the 
jury certain evidence in the testimony of the plaintiff in 
error—defendant in the court below—when on the stand 
as a witness in his own behalf. 

This error cannot be considered, for the reason that the 

attention of the trial court was not called to it by the mo- 
tion for a new trial. It has been often held by this court 
that, to enable it to reverse a judgment for error of law 
occurring at the trial, the attention of the court must have 
been called to it and given an opportunity to correct such 
error by granting a new trial. ‘To this effect is the hold- 
ing of this court in the case of Alidland Pacifie R. R. Co. 
v. MeCartuey, 1 Neb., 398, which holding has been fol- 
lowed in thirty-one cases in our Reports, not count- 
ing those which probably might be found in the last six 
volumes. 
_ The statute, Code, Sec. 317, has gone far to relieve par- 
tics of a possible hardship imposed by said rule, in provid- 
ing that a general reference to such errors, in a motion for 
a new trial, will be sufficient, but here there is not the 
most geueral or remote reference to such error, in the mo~ 
tion for a new trial, 


JULY TERM, 1888. 123 


Yates v. Kinney. 


Again, it will be observed, by examining the testimony 
quoted, that there was no offer of evidence. 

In the case of Mathews v. State, 19 Neb. 33, Chief 
J. MAXWELL delivering the opinion of the court, thus 
stated the Jaw. I quote from the syllabus: “Where a 
question is asked a witness, to which objection is made, 
which is sustained, the party desiring the evidence must 
offer to prove the facts sought to be introduced in evidence.” 
This case was followed by those of Lipscomb v. Lyon, Id., 
511, and Masters v. Marsh, Id., 458. 

But were this not so, and were we at liberty to consider 
the evidence referre| to the same as though it had been 
presented in the motion for a new trial, and there had beeu 
a proper offer of evidence and its refusal, I do not think 
that reversible error would be found in it. I copy that 
part of the evidence referred to in the brief of plaintiff in 
error, from the bill of exceptions. ‘The plaintiff in error 
being on the stand as a witness in his own behalf, and be- 
ing examined in chief: 

Q. State what you did in relation to having these par- 
ties arrested ? 

A. I saw Mr. Billings at his office, and told him— 

The plaintiff objects to the statement of the witness as 
to what Mr. Billings told him, for the reason that it is 
immaterial, irrelevant, and incompetent, which objection 
is sustained by the court, ete. 

Q. You may state whether, prior to the bringing of 
this suit or prosecution, and filing of this complaint, you 
made a full and complete statement of the facts to your 
attorneys ? 

A. I did, sir. 

Q. State what you and your attorneys did in relation 

to the matter? 
' ‘The plaintiff objects to the question, which objection is 
sustained by the court, ete. 

Q. You may state to the jury if you acted upon their 
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advice at the time you brought this prosecution against 
him? 

A. I did, yes, sir. 

Q. Did you file the complaint in that case by the ad- 
vice of your counsel ? 

A. Yes, sir. 

Q. Who were your counsel? 

A. Billings & Donisthorpe, more especially Mr. 
Billings. 

Q. Were they practicing attorneys? 

A. Yes, sir, they were. 

Q. You may state to the jury if all you did in relation 
to this case was done under the advice of counsel ? 

A. It was, yes, sir. 

Q. You may’ state the reason you had Mr. Kinney 
arrested ? 

A. To bring a criminal to justice. 

Q. Was it for the purpose of having justice done to 
the community or to yourself. 

A. To the community at large. 

Q. Did you have him avrested for the purpose of ob- 
taining any personal end in the matter? 

A. No, sir. 

Q. Did you have the action brought for the purpose 
of making him trouble or expense? 

A. Idid not, sir. 

Q. Did you do it for the purpose of intimidating him 
from taking any more corn? 

A. No, sir, I didn’t. 

Q. Or assert his rights? 

A. No, sir, I didn’t. 

Q. You may state to the court whether any of the 
transactions you had between yourself and Mr. Kinney 
there has ever been any malicious or bad feelings upon your 
part, towards him in regard to the case ? 

A. No, sir, there has not, none whatever. 
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The above is the entire examination-in-chief of plaintiff 
in error in reference to his having taken the advice of 
counsel, and acted under such advice in prosecuting the 
defendant in error, and in reference to whether or not he 
was actuated by malice in such prosecution. The defend- 
ant was allowed to state, and did state, that prior to his 
filing the complaint against the plaintiff and having him 
arrested for larceny, he made a full and complete statc- 
ment of the facts to his attorneys. He was also permitted 
to testify, and did testify, that he acted upon the advice of 
his attorneys at the time he brought the prosecution against 
the plaintiff. Again, he stated that he filed the complaint 
in that case by the advice of counsel, giving the names of 
two members of the bar of that court. He was permitted 
to and did state that he acted without malice. He was not 
asked to state what facts he communicated to his counsel, 
nor what advice they gave him. 

What is said above as to the alleged error of the trial 
court in excluding the evidence of the defendant when on 
the stand as a witness in his own behalf, not having been 
called to the attention of that court by the motion for a 
new trial, as well as what is said of the absence of an of- 
fer of evidence, applies with equal force to the evidence of 
the attorney, Mr. Billings, when on the stand as a witness 
fov the defendant. __ 

I quote from the bill of exceptions a part of his exam- 
ination. After testifying that he was one of the attorneys 
of the defendant in prosecuting the plaintiff for larceny, 
as well as in previous litigation, le was asked : 

Q. You may state whether in advising with Mr. Yates 
in these matters he made a statement of the facts of the 
case, and all the facts of the case as presented? 

The plaintiff objects to the question for the reason that 
it is immaterial, irrelevant, and incompetent. (There is 
no ruling on this objection set out in the bill of exceptions 
and of course no exception.) 
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Q. You may state whether Mr. Yates made a state- 
ment of the facts in regard to the prosecution of this com- 
plaint for larceny, before the case was begun, in relation 
to the prosecution of the complaint for larceny ? 

A. Yes, as far as he knew before it was commenced. 
Afterwards I went with him and hunted up the case before 
the case was instituted, and it was advised and instituted 
by Mr. Donisthorpe and yourself (meaning Mr. Conant, 
the attorney who was examining him). 

* 2 * * * 

Q. You may state whether Mr. Yates acted on the ad- 
_ vice that was given him in regard to the prosecution of 
this case? 

The plaintiff objects to the question for the reason that 
it is immaterial, irrelevant, and incompetent, which objec- 
tion is sistaiiied by the court. 

This witness was uot interrogated as to what facts were 
stated by the defendant to his counsel, nor as to what ad- 
vice was given him by his counsel. 

The other questions discussed or presented by plaintiff 
in error in the brief, are those arising upon the instruc- 
tions given by the court to the jury. As the ‘instructions 
were stricken from the bill of exceptions and record, on 
motion of the defendant in error, as hereinbefore stated, 
questions or points depending alone on them cannot be 
considered. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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I. J. HeNDERSHOT ET AL, PLAINTIFFS IN ERROR, 
y. Nepraska Nationa BANK, DEFENDANT IN 
ERROR. 


1. Negotiable Instruments: pPRoTEsT: NoTicE. Where the 
endorser receives his mail at the place where the note endorsed 
is payable, a notice of non-payment, duly placed in the post- 
office and actually received by him on the day following the 
last day of grace, is sufficient to charge him as endorser. 


PLEADING. Petition, Held, To state a cause of action 
against the maker and endorser of a promissory note. 


Error to the district court for Thayer county. Tried 
below before Morris, J. 


Manford Savage, for plaintiffs in error. No brief on 
file. 


O. H. &° A. R. Scott, for defendant in error, cited: 
Phelps v. Stocking, 21 Neb., 443. 


MaxwELt, J. 


This action was brought against the maker and endorsers 
of a promissory note. A demurrer was interposed to the 
petition, which was overruled, and judgment entered in 
favor of the plaintiff below. 

The following is a copy of the petition, omitting the 
formal parts: ‘The said plaintiff complains of the said 
defendants for that the said defendant, J. L. Spaulding, 
did, on the Ist day of March, 1883, at Hebron, Nebraska, 
make his certain promissory note in writing of that date, 
a copy of which, together with all the endorsements 
thereon, is hereto attached, marked Exhibit A, and made 
a part of this petition, and did then and there deliver 
the said note to defendant F. Hendershot, and there- 
by promised to pay to the order of defendant F. Hender- 


128 SUPREME COURT OF NEBRASKA, 


Hendershot vy. Neb, Nat’l Bank, 


shot, on the Ist day of August, 1885, the sum of $325, 
at the First National Bank of Hebron, Nebraska, with 
interest thereon at the rate of ten per cent per annum 
from the date of said note until paid; that thereafter, and 
before the said note became due and payable, the said de- 
fendant, F. Hendershot, endorsed said promissory note in 
the words following: ‘Pay the order of Wm. Staddel- 
man,’ and then and there delivered the same to the said 
Wm. Staddclinan, defendant, and thereafter, and before 
said note became due and payable, and in the usual course 
of business, and for value, the said defendant, Wm. Stad- 
delman, endorsed and delivered the same to plaintiff, who 
is now the owner and holder thereof. On the 4th day of 
August, 1885, when the said note became due and payable, 
it was duly presented at the First National Bank of 
Hebron, Nebraska, the place at which the same was made 
payable, for payment, and payment thereof demanded, 
which was refused, and said note was thereupon duly pro- 
tested for non-payment, of all of which defendants F. 
Hendershot and Wm. Staddelman, said endorsers, were 
duly and legally notified ; that the notary public who pre- 
sented said note for payment and demanded payment 
thereof, which was refused, was at the time a resident of 
the town of Hebron, Nebraska, and that the said defend- 
ant, F. J. Hendershot, was at the same time a resident of 
the same place, and received mail matter at the post-office 
in said town of Hebron, Nebraska, and the First National 
Bank of Hebron, Nebraska, was doing business there at 
that time; that after said refusal of payment of said 
note, on said 4th day of August, 1885, the said notary 
public enclosed in an envelope, sealed and properly ad- 
dressed to said I’. J. Hendershot, defendant, at Hebron, 
Nebraska, written notice notifying him, the said defendaut, 
that the said note was, on said 4th day of Angust, 1885, 
duly presented for payinent to the First National Bank of 
Hebron, Nebraska, the place where the same was made 
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payable by the terms of said note, and that payment 
thereof was demanded of and at said bank, and that pay- 
ment thereof was refused, and that plaintiff, by reason 
thereof and the dishonor of said note, looked to him, the 
said defendant, F. J. Hendershot, for the payment thereof, 
which envelope containing said written notice, the postage 
thereon being prepaid by the said notary public, was by 
him deposited in the post-office at Hebron on the said 4th 
day of August, 1885, and that said defendant, F. J. Hen- 
dershot, received the said notice through the mail from the 
said post-office the next day after the same was so mailed, 
to-wit, on the 5th day of August, 1885, and during the 
business hours of said day. Said defendants, F. J. Hen- 
dershot and Wm. Staddelman, are liable on said note as 
endorsers. Plaintiff avers that the expenses of making 
said demand of payment, and the protest of the same for 
non-payment, and serving notices, were $2.25, which were 
paid by plaintiff, and defendants are liable therefor. No 
part of said note has-been paid, and there is now due from 
said defendants thereon the sum of $325, with interest 
thereon from the 1st day of March, 1883, at ten per cent 
per annum until paid, and $2.25 protest fees paid by 
plaintiff.” 

A copy of the note is attached to the petition. 

The petition is a carefully drawn one, and is sufficient. 
The plaintiff in error has furnished no brief, hence we do 
not know upon what particular point he relies, but it is 
probable that he objects to the notice to the endorser, Hen- 
dershot. If the allegations of the petition are true, the 
note was payable in the same town in which Hendershot 
resides, and upon demand being made for payment of the 
note the endorser was notified through the post-office, it 
being alleged that he received the notice on the succeeding 
day. This question was before this court in Phelps v. 
Stocking, 21 Neb., 448. In that case the endorser. received 
his mail at the place where the note was payable, and it 
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was held that a notice of non-payment actually received by 
him through the post-office on the day following the last 
day of grace was sufficient to charge him as endorser. The 
question was carefully considered in that case, and in our 
view the decision is correct. In the case under considera- 
tion it is admitted by the demurrer that Hendershot re- 
ceived notice through the post-office on the day following 
the last day of grace, on which day demand had been duly 
made. This is sufficient to charge him as endorser. The 
judgment of the district court is clearly right and is 
affirmed, 


JUDGMENT AFFIRMED. 


THE other jndges concur. 


Howey, JEwrerr & Co., PLAINTIFFS IN ERROR, V. 
Grarr, Murray & Co., DEFENDANTS IN ERROR, 


1. Principal and Agent. A special agent who acts within his 
apparent power will bind his principal by his contracts, even if 
he has received private instructions which limit his special au- 
thority; but if he exceed his ae power his principal wil] 
not be bound. 


29 


EVIDENCE. Upon the facts proved, Held, That the 
agent did not have absolute power to make a sale, and the 
same was subject to approval by his principal. 


38. Trial: EVIDENCE: USAGE. Where both the plaintiff and de- 
fendant called witnesses to establish usage, neither can assign 
error in the admission of such testimony. 


error to the district court for Douglas county. Tried 
below before Grorr, J. 


Smith & Solomon, for plaintiffs in error, on usage, cited : 
First National Bank v. Burkhardt, 10 Otto, 686, and cases 
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cited. Oelrichs v. Ford, 23 How., 49. Bryne v. Packing 
Co., 187 Mass., 318. Clarke’s Brown on Usages and 
Customs, Sec. 40. Partridge v. Phaeniz Insurance Co., 15 
Wall., 573. Principal and agent: Hill v. Miller, 76 N. 
Y., 32. Banks v. Everest, 35 Kan., 687. Furnas v. 
Frankman, 6 Neb., 432. Wilson v. Beardsley, 20 Id., 
449. Fatman v. Leet, 4 Ind., 133. 


Clinton N. Powell, for defendants in error, cited: Ew- 
ell’s Evans on Agency, 22. Jones v. Lurk, 33 Iowa, 246. 
1 Parsons’ Contracts, 45. Mussey v. Beecher, 8 Cush, 
517. Mechanics Bank v. R. R. Co., 3 Kernan, 632. 
Korneman v. Monaghan, 24 Mich., 36. Hammond v. 
Bank, Walk. Ch., 214. 


MAXWELI, J. 


On the 30th day of September, 1886, the plaintiffs filed 
a petition in the district court of Douglas county against 
the defendants, to recover the sum of $1,419.30, with in- 
terest, for breach of contract, for that on the 4th day of 
August, 1886, the defendants entered into a written con- 
tract of sale with plaintiffs, and on that day sold to the 
plaintiffs a certain lot of dimension timber for immediate 
shipment, delivered at Atchison, Kansas, all white pine, 
at $16.50 per M., terms 90 days. The contract of sale 
was In writing. 

The defendants failed to deliver any part of the lum- 
ber, and this suit was brought to recover the difference 
between the contract -price, to-wit, $16.50 per M., and the 
market price, the difference being $1,419.30. 

The defendants, in their answer, set up that their agent, 
T’yfe, who made this contract, was, on the 4th day of 
August, 1886, employed by the defendants to solicit orders 
for certain kinds of lumber, certain specified kinds and 
grades only, and that he had special and specific orders 
and instructions not to solicit orders for lumber of any 
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kind or grade from plaintiffs, or to have any dealings with 
them whatsoever, and that he had no authority to receive 
or accept orders from plaintiffs, or to enter into any con- 
tract with them, and setting ont that the prices in said 
contract were below the market prices and values of lum- 
ber at the time, and also below the prices that Fyfe was 
instructed to take and solicit orders; and further alleging 
‘that the contract was made by mistake, and that after 
it was made said agent notified the plaintiffs, and that the 
same was canceled and annulled. 

- On the trial of the cause in the court below a jury was 
waived and the cause submitted to the court, which found 
for the defendants, and dismissed the action. 

The principal question in the case is the apparent au- 
thority of the agent, Mr. Fyfe, to make the contract sued 
on. ‘The testimony fails to show such apparent authority, 
while it does tend to show that orders were taken subject 

to approval by his principal. It appears that on the 5th 

' day of August, 1886, the order was taken, Fyfe estimating 
the weight per 1,000 feet of green pine lumber at 2,800 
Ibs. In the evening, however, in revising his figures, he 
discovered that he had made a mistake of 1,000 lIbs., the 
estimate should have been 3,800 Ibs. He then telegraphed 
his principal to know if they would fill an order of the 
kind specified at $16.50 per M., to which they answered, 
in substance, no, but at $19.50 per M. Tfyfe claims to have 
notified the plaintiffs on the next day of this refusal. 
This the plaintiffs deny. There is considerable dispute in 
the testimony as to what took place between the parties 
afterwards, but that matter does not seem to be material 
in the case. The whole question turns upon the apparent 
authority of Fyfe to make an absolute coutract and give 
credit for 90 days, and the testimony fails to clearly estab- 
lish such apparent authority. The rule is, that if a special 
agent exercise the power exhibited to the public the princi- 
pal will be bound, even if the agent has received private 
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instructions which limit his special authority. Tilson v. 
Beardsley, 20 Neb., 449. The proof, however, fails to 
show that Fyfe had apparent authority from his princi- 
pal to make an absolute sale upon the terms proposed. 

2d. Some objection is made to proof of usage, but both 
parties resorted to this proof to sustain the issues on their 
respective parts, and cannot now complain. 

There is no error apparent in the record, and the judg- 
ment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


JerFERSON H. Foxworruy, PLAINTIFF IN ERROR, V. 
Ciry or Hastings, DEFENDANT IN ERROR. 


1. Municipal Corporations: srrEErs. Where a hotel was 
set back six feet and nine inches from the line of the lot, and 
the sidewalk extended from the hotel ten feet and ten inches 
into the street, that portion on the lot beiug constructed or paid 
for by the proprietor of the hotel, the whole being open to the 
public to pass and repass at pleasure, it will be deemed a part 
of the street of the city. ReEsE, Cu. J., dissents. 


OBSTRUCTION TO SIDEWALKS BY SNOW. 
heed a considerable quantity of snow has fallen, which, from 
the nature of the case, must have caused some @hatrnction on 

_the sidewalks of the city, it is the duty of the city authorities, 
within a reasonable time thereafter, to remove or cause to be 
removed such obstruction. The falling of snow is sufficient 
notice. 


NEGLIGENCE: QUESTION FOR JURY. The 
iguention whether. the city is negligent in not removing the ob- 
struction of snow aud ice from thesidewalks is one of fact. Ne- 
braska City v. Rathbone, 20 Neb., 288. 


Error to the district court for Adams county. Tried 
below before Gasuin, J. : 
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J. R. Webster, for plaintiff in error, on second instruc- 
tion, cited: Plattsmouth v. Mitchell, 20 Neb., 282. Tuck 
v. Ripon, 52 Wis., 200. Oliver v. City, 69 Mo., 83. 
Weare v. Fielding, 110 Mass., 336. Fifth instruction: 
Baltimore v. Marriott, 9 Md., 174. Nebraska City v. Rath- 
bone, 20 Neb., 292. Negligence: Railroad v. Goodman, 
16 Wall., 401. Lincoln v. Walker, 18 Neb., 247. 


A. D. Yocum, for defendant in error, cited:  Platts- 
mouth v, Mitchell, 20 Neb., 228. 


MAXWELL, J. 


This action was brought by the plaintiff against the de- 
fendant for injuries received by him from a fall, alleged to 
have been caused by the accumulation of snow and ice on 
a sidewalk of said city, on the night of the 21st of Jan- 
uary, 1886. The answer is, in effect, a general denial. 
On the trial of the cause the jury returned a verdict in 
favor of the defendant, and the action was dismissed. 

The testimony tends to show that the plaintiff was a 
non-resident of Hastings, and arrived there on the night 
of the 21st of January, 1886, and rode from the depot to 
the Lepin Hotel. Soon after arriving at the hotel he 
started to go toa store near by, but having passed a few 
steps along the sidewalk, near the south-cast corner of the 
hotel, he slipped and fell on the sidewalk, and sustained 
a fracture of the pelvis. There is no dispute as to this 
injury. It is shown to have been of a very serious char- 
acter, and to have been caused by the plaintiff falling on 
the sidewalk. The attorney for the city, in the exami- 
nation of witnesses, seems to have treated the injury as a 
trifling matter, of but little importance. The plaintiff 
testifies, in substance, that he passed out of’ the front door 
of the hotel, and that he supposed that he had walked 
from 27 to 30 feet from the door when he fell and sustained 
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the injury complained of. One William Sheesby, a resi- 
dent of Hastings, called on behalf of the plaintiff, testi- 
fied in regard to the obstructions of snow and ice on the 
sidewalk, as follows: 

Q. When was the last snow-storm before that? 

A. Icould not swear very well the time of the last 
snow-storm. 

Q. ‘Tell as near as you can? 

A. Jt may have been a week or more. 

Q. ‘You think it was more than three days? 

A. J think it was. 

Q. State how the ice lay on the walk? 

A. It was very uneven, the way snow is when stepped 
upon, and there was one ridge where they had walked the 
most. 

Q. On each side of that ridge how was it, soft or hard? 

A. It was snow and ice. 

Q. How deep was the snow that lay upon the walk? 

A. Some parts of the snow was two feet, from that 
down to nothing. ‘There were places where the walk was 
perfectly bare. 

On cross-examination he testified : 

Q. Whereabouts, with reference to the Lepin Hotel, 
was it two feet deep? 

A. Where tlic platform and sidewalk came together, 
Here it was drifted up and swept off the platform. 

Q. Do you have reference to where the walks come 
together? Immediately west of the hotel? 

A. No, sir, the south-east corner of the hotel. The 
sidewalk in front of that is narrower, and it makes a 
corner. 

Mr. Pierson, the proprietor of the hotel, testified as 
follows: 

Q. This snow and ice you mention, what was the ice, 
compacted snow? 

A. Yes, sir. 
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Q. How long had those hummocks of compacted snow 
been there? 

A. Icould not say. It was very icy all the way down, 
in places more so than others. 

Q. State how long that condition of things had 
existed ? 

A. I don’t know the dates when the snow fell. It 
was the date the snow fell—the snow fell in the night, and 
the people coming down town in the morning had made 
i beaten path. Of course we cleaned it off next to the 
house as best we could, but it left a ridge there. ast, 
further along, we did not clean off. It was not cleaned 
off in front of the other lot. 

Q. Was it as much as ten days or two weeks that it 
was on there? 

A. It is possible. 

A number of wituesses testified to substantially the same 
facts, and a clear préponderance of the testimony tends to 
show that the injury occurred on the sidewalk at a point 
not far from the east of the hotel, where the walk was ob- 
structed by accumulations of snow and ice. 

The sidewalk is shown to have been four feet and one 
inch in width, except immediately in front of the hotel, 
which stood back from the line of the lot six feet and nine 
inches. At this point the sidewalk extended to the hotel, 
being ten feet and ten inches in width. ‘The testimony 
tends to show that the portion of the sidewalk between the 
hotel and the line of the lot had been constructed or paid 
for by the owner of the hotel, but was under the direction 
or control of the city—that it was in fact a part of the 
sidewalk, and was used as such. 

The court instructed the jury: 

“9. If you find the injury complained of occurred 
outside and off the streets and sidewalks of the city, you 
will find for the defendant.” 

In this we think the court erred. The entire sidewalk 
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was a part of the street. The six feet nine inches within 
the line of the lot, so far as appears, was dedicated to the 
public and accepted by the city in its behalf. A walk 
being laid there, was an invitation to every person passing 
along the street to use it at his pleasure. There were no 
distinguishing ‘marks, nor was there a dividing line be- 
tween what is claimed to be the sidewalk proper and this 
portion that extended to the building. The whole, there- 
fore, is to be treated as a part of the sidewalk, and it was 
the duty of the city to keep it in a safe condition. 

The court also instructed the jury : 

“3. To warrant a verdict against the defendant you must 
find the defendant had actual notice of the obstruction, 
if any, which you must find was within the limits of the 
streets or sidewalks, which the defendant was liable to 
keep safe and in repair, as such defect, if any, you must 
find had existed and continued for a length of time suffi- 
cient by reasonable diligence for you to presume defendant 
had actual notice prior to the time of the injury complained 
of.” 

“4, If you find the injury complained of was caused 
by ice and snow—agents occasioned by what is called the 
act of God, the city, defendant, would not be liable until 
after actual notice or sufficient time had elapsed to pre- 
sume notice, and the defendant had, with due diligence 
and ordinary care, time to reniove said ice and snow, if 
any.” 

“5. The mere fact that the street or sidewalk was 
slippery from ice upon it, on which the plaintiff, in use 
of ordinary care, slipped and fell, would not render the 
defendant liable if the street or sidewalk was properly 
and well constructed, and there was no such accumulation 
of ice and snow, or either, as to constitute an obstruction’ 
and impediment to pedestrians safely along the same in 
use of ordinary care, and there was nothing in the con- 
struction ov shape of the said street or sidewalk which oc- 
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casioned any special liability to the formation or accu- 
mulation of ice or snow upon said street or sidewalk.” 

Where the defect in a sidewalk has been occasioned by 
decay or other cause, the rule no doubt is that the city 
must have actual notice, or the defect have existed for 
such a length of time that notice will be presumed. 
Where, however, the obstruction is caused by falling snow, 
which has extended over the entire city or state, this is 
notice to the city authorities of the existence of snow on 
the sidewalks, and in case of a city of the second class, 
with ample power to clear the same, it is.its duty to do so 
or cause the same to be done within a reasonable time, 
otherwise it will be liable for injury occasioned by its 
neglect. 

The question whether the city was negligent in not re- 
moving the obstruction was one of fact, and should have 
been submitted to the jury. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Coss, J., concurs. 
Reese, Cu. J., dissents from the first point, as stated in 
the syllabus, 


Fremont, E.kuorn & Missourr VatiEy Rarmroap 
CoMPANY, PLALNTIFF IN ERROR, V. JOHN MARLEY, 
DEFENDANT IN, ERROR. 


1. Trial: TIME FOR PLEADING: AMENDMEN'S. In an ac‘ion 
against a railway company for loss and injury to property, after 
the issues had been made up and the case ready for trial, it was 
discovered that the files were mislaid. ‘The court therearon 
permitted the filing of a substituted petition instanter, and re- 
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quired the railway company to answer and go to trial at once. 
Held, That as the substituted petition presented a number of 
new issues, a reasonable time should have been given the de- - 
fendant to answer and prepare for trial. 


2. Negligence: INJURIES TO CROPS: COMPETENCY OF WITNESS. 
Where a land owner sustains injury to his crops, land, etc., 
caused by the negligence of a railroad company, a witness who 
possesses the requisite knowledge may testify to the value of the 
crops, property, etc., and to facts and circumstances calculated 
to inform the jury on those questions, but will not be permitted 
to state the amount of damages sustained by a party for loss of 
crops or other injuries—that being a matter for the jury to 
determine. 


3. Trial: EVIDENCE: DISCRETION oF couRT. The question of 
permitting the introduction of records to prove the title of the 
plaintiff in an action for injury to crops and to the land itself, 
instead of requiring the production of tbe original evidence of 
title rests to a great extent in the discretion of the trial court, 
and unless there is aclear abuse of that discretion error will 
not lie. ‘ 


4, Negligence: INTEREST. Where property is destroyed by the 
negligence of another the owner will be entitled to interest on 
the value of such property from the time of its destruction, 


VALUE OF PROPERTY. Where growing crops are de- 
stroyed through the negligence of another the owner may re- 
cover from the party at fault the value of such crops. 


6. Water-course: SURFACE WATER: DAMAGES. A party has 
no right to collect surface water in a ditch or drain and permit 
it to flow on to the land of another without the latter’s consent, 
and if he do so he will be liable for the damages sustained. 


Error to the district court for Holt county. Tried be- 
low before Norais, J. 


John B. Hawley, for plaintiff in error, on filing substi- 
tuted petition and forcing defendant below to irial, cited: 
Code, Sec. 187. Opinions of witnesses: F., FH. & JL V. 
R. RB. v. Lamb, 11 Neb., 595. B.& MR. R. v. Beebe, 
14 Neb. 471. Bb. & AL RB. RB. v. Schluntz, 14 Neb., 428. 
C&A R Rv AO& NWR. RK, 67 Dll, 145. AO & 
P. R. BR. v. Ball, i Ohio State, 573. Admission of cer- 
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tificate of entry of title: Code, Sec. 411. Comp. Stat., 
Secs, 13, 40, Ch. 73. Interest on damages: Chicago v. 
Allcock, 86 Ill., 385. Surface water: Bangor v. Laurel, 
51 Me, 521. Sweet v. Cluts, 50 N. H., 439. Davis v. 
Fuller, 12 Vt., 178. Luther v. Wennisomet, 9 Cush., 171. 


G. M. Cleveland, M. F. Harrington, and Allen & Rob- 
inson, for defendant in error, on power of court in direct- 
ing substituted petition, cited; Keen v. Jordan, 13 Fla., 
327. Gammon v. Knudson, 46 Towa, 455. MeKeighan 
v. Hopkins, 19 Neb., 32. The objection to witness was 
that he had not shown “himself competent to testify, and 
that no proper foundation has been laid.” Plaintiff in 
error is confined to this objection. C., St. Paul, AL & O. 
R. R. v. Lundstrom, 16 Neb., 254. Admission of receiv- 
ev’s certificate: Code, Secs. 408, 411. Comp. Stat., Sec. 
40, Ch. 73. Growing crops: Lommeland v. R. R., 29 
N. W. Rep., 119. Smith v. Railroad, 38 Towa, 521. In- 
terest: Railroad v. Cobb, 35 Ohio State, 94. Sneed v. 
Wister, 8 Wheat., 691. Surface water: Davis v. Lond- 
green, 8 Neb., 48. Pyle v. Richards, 17 Id., 182. Stewart 
v. Schneider, 22 Id., 286. Gould on Waters, Secs. 271, 
272. 


MAaAXxweEL., J. 


This action was brought by the defendant in error 
against the plaintiff in error, in the district court of Holt 
county, to recover damages to crops, ete. A petition was 
filed, and also an amended petition, and just before going 
to trial it was discovered that the files were mislaid, and 
after a prolonged search, as they could not be found, the 
attorneys for the plaintiff below obtained leave to substi- 
tute a petition, which they did as follows: 


“That defendant is now, and was, at the date of the 
various transactions hereinafter mentioned, a railroad cor- 
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poration organized and doing business under the laws of 
the state of Nebraska, in Holt county, Nebraska; is own- 
ing and operating therein a line of railway in the cor- 
porate name above stated; that this plaintiff is, and since 
the year 1873 has been, the owner, and as such rightfully 
possessed of the south half of the north-east quarter, and 
the east half of the north-west quarter of section 29, 
township 28, range 10, in Holt county, Neb.; that in the 
year 1881 the said defendant graded and constructed on 
its right of way, through Holt county, Neb., a railroad 
track running from the south-east to the north-west, and 
within about thirty rods of the said real estate of the 
plaintiff, over which it now and ever since then has main- 
tained and operated a railroad; that at the time of con- 
structing the road-bed and grading its said track, the de- 
fendant cut ditches on its right of way on either side of its 
track in the close vicinity of the plaintiff’s said land, to 
drain its track and right of way of surface water, and to 
discharge said surface water accumulating from time to 
time along its said track and right of way; that to the 
west and south-west of the plaintiff’s said land the sur- 
face of a large tract of land along the defendant’s said 
track and right of way is such as to cause all of the sur- 
face water accumulating thereon to flow into the said 
ditches dug and maintained on either side of the said de- 
fendant’s railway track, and especially into the ditch on 
the south side thereof, which water, after reaching said 
ditches, flows therein in a south-easterly direction, and 
toward the said land of the plaintiff; that by reason of 
the embankment of defendant’s road-bed, and the insuffi- 
ciency of the said ditches along the defendant’s right of 
way, large quantities of surface water is directed from its 
natural course and carried down to a point opposite plaint- 
iff’s said land, where it is discharged in large volumes 
upon the plaintiff’s said land. The plaintiff alleges that 
the embankment of defendant’s said road-bed was so neg- 
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ligently and insufficiently made and maintained by de- 
fendant, the culverts and ditches so negligently and insuf- 
ficiently constructed and maintained by’ defendant, that 
said ditches do not and never have properly carried off and 
discharged the surface water accumulating therein, but on 
the contrary the said water has been poured out of said 
ditches and across and over the land of the plaintiff; that 
on or about the 20th day of April, 1882, by reason of the 
careless, negligent, and insufficient manner in which the 
defendant’s said road-bed, ditches, and culverts were con- 
structed and maintained, and without any fault or neglect 
of the plaintiff, a large quantity of surface water was neg- 
ligently suffered to accumulate by defendant in said ditches, 
and on the defendant’s said right of way and road-bed, and 
was discharged upon the said land of the plaintiff, drown- 
ing five head of cattle of the plaintiff, of the value of 
$100, and fifteen hogs of the plaintiff, of the value of. 
$75; that said sums are now due and owing to the plaint- 
iff from the defendant, and are wholly unpaid; that on or 
about the 20th day of May, 1882, by rcason of the careless 
and negligent and insufficient manner in which the de- 
fendant’s said road-bed, ditches, and culverts were con- 
structed and maintained, and without any fault or neglect 
of the plaintiff, a large quantity of surface water was neg- 
ligently suffered to accumulate by defendants in said 
ditches, and on defendant’s said right of way and road-bed, 
and was discharged upon the said lands of the plaintiff, 
and destroying eight acres of standing and growing oats, 
of the value of $40, which sum is now due and unpaid to 
him; that sometime in the month of June, 1882, the exact 
time the plaintiff is unable to state, by reason of the careless, — 
negligent, and insufficient manner in which said road-bed, 
culverts, and ditches of defendant were constructed and 
maintained, and without any fault or neglect of the plaint- 
iff, a large quantity of surface water was negligently suf- 
fered to accumulate by said defendant in said ditches, and 
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on defendant’s said right of way and road-bed, and was dis- 
charged upon said lands of the plaintiff, destroying’ seven 
acres of standing and growing corn thereon, of the value 
of $35, which snm is now due plaintiff from defendant, 
and wholly unpaid. 

“ The plaintiff further alleges that, sometime in the month 
of May, 1883—the exact time the defendant is unable to 
state—by reason of the careless, negligent, and insufficient 
manner in which the defendant’s said roadbed, ditches, 
and culverts were constructed and maintained, and without 
any fault or neglect of the plaintiff, a large quantity of 
surface water was negligently suffered by defendant to 
accumulate in said ditches, and on the defendant’s right of 
way and road-bed, and was discharged upon the said lands 
of the plaintiff, flooding the surface of a great portion 
thercof, and washed out and destroyed the plaintiff’s cattle 
yards, sheds, fences, and the like, and washing gullies and 
ditches in the plaintiff’s said land, to the damage of the 
plaintiff in the sum of $200, which amount is now due and 
unpaid from the defendant to the plaintiff; that sometime 
in April, 1883, aud July, 1883, and at divers other dates 
in said year—the exact times the plaintiff is unable to 
state—by reason of the careless, negligent, and insufficient 
manner in which the defendant’s said road-bed, ditches, 
and culverts were constructed and maintained, and without 
any fault or neglect of the plaintiff, a large quantity of sur- 
face water was negligently suffered to accumulate by 
defendant in said ditches, and on defendant’s right of way 
and road-bed, and was discharged upon the lands of the 
plaintiff, and flooded the same, and destroyed hay of the 
value of $50, damaged corn to the amount of $100, and 
destroyed five acres of oats of the value of $25, being on 
plaintiff’s Jand and his property, which sums are now due 
and owing to him from said defendant therefor; that at 
divers and snudry times in the year 1884—the exact dates 
the plaintiff is unable more fully to state—by reason of 
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the careless, negligent, and insufficient manner in which 
the defendant’s said road-bed, ditches, and culverts were 
constructed and maintained, and without any fault or neg- 
lect of the plaintiff, a large quantity of surface water was 
negligently suffered to accumulate by the defendant in 
said ditches, and on the defendant’s said right of way and 
road-bed, was discharged upon the said land of the plaint- 
iff, flooding the same and destroying fifteen acres of wheat, 
four acres of oats, five acres of corn, and fifteen tons of 
hay, of the value of $330, being on said land, and being 
the property of the plaintiff, to the damage of the plaintiff 
in the sum of $330, which sum is now due and unpaid. 

“That the said several acts of flooding the lands of the 
plaintiff, as hereinbefore stated, have had the effect of wash- 
ing away much of the valuable surface of the plaintiffs 
said land, and washing deep gullies and ditches therein, to 
the great damage of the plaintiff, to-wit, to his damage in 
the sum of $500, which sum is now due the plaintiff from 
the defendant, and wholly unpaid. 

“hat the said several items of damage hereinbefore 
mentioned and stated oceurred in consequence of the neg- 
ligent, unskillfal, and insufficient construction and main- 
tenance of the said defendant’s said road-bed, ditches, and 
culverts, and without any fault or neglect of the plaintiff.” 

The railway company was compelled to answer at once and 
proceed to trial, The substituted petition is much broader 
than the amended one, for which it was filed, and, in fact, 
raised new issues in the case. The railway company filed 
a motion for a continuance, supported by an affidavit, but 
the motion was overruled, to which exceptions were duly 
taken. As the substituted petition raised new issues, the 
railway company should have had a reasonable opportunity 
to prepare to meet them, otherwise it might be deprived of 
the means of making its defense. It was not necessary, 
however, to continue the case to the next term, but a rea- 
sonable time should have been given in which to answer 
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and prepare for the trial. The court, therefore, erred in 
compelling the defendant below (the plaintiff in error) to 
answer the substituted petition and go to trial at once. 

2d. Thesecond ground of objection is, that the court per- 
mitted the plaintiff and other witnesses to give their opinion 
as to the amount of damages sustained by the plaintiff in con- 
sequence of the overflow of his land. The general rule is, 
that witnesses must speak as to facts, and facts, too, within 
their own knowledge. Opinions, belief, deduetion from 
facts, and the like, are matters which b-long to the jury, 
and by which they arrive at their verdict. On the trial of 
the question of damages for an injury to growing crops, 
the witnesses should be confined to tlie statement of’ facts 
showing the injury; they may be asked questions as to the 
crops, their value, and the particular injuries done to them, 
and the extent of such injuries, and may state all the facts 
in their possession, from which the jury may determine the 
question of the amount of damages. B. & AM. Rt. R. Co. 
v. Schluntz, 14 Neb. 423. RB. V. RR. v. Arnold, 13 
Neb., 486. Lvansville, ete., R. R. Co. v. Fitzpatrick, 10 
Ind., 120. Farrand v. The C. & N. W. RR. Co., 21 
Wis., 435. Lincoln v. Saratoga & Schenectady R. R. Co., 
23 Wend., 425. Alabama & F. R. LR. Co. v. Burkett, 42 
Ala., 838. Harrison v. R. R., 36 Iowa, 323. In other 
words, a witness who possesses the requisite knowledge 
may testify as to the value of the crops destroyed, or if 
only partially destroyed, the extent of the injury; but he 
cannot be permitted to testify directly as to the amount of 
damages sustained. That question is one for the jury to 
determine upon the evidence. It is doubtful, however, 
whether objections were made to the testimony in the court 
below in such form as to be available in this court. 

3d. The third objection is, that the court permitted the 
plaintiff below to introduce in evidence from the county 
records of Holt county a copy of the final certificate of 
entry by the plaintiff of the lands described in the petition. 

10 
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The plaintiff below in this case had already testified 
‘without objection that he was the owner of the land in 
question, and in the possession thereof. ‘The question of 
the admission of records to establish title is, to a great ex- 
tent, one for the trial court, and unless there is a clear abuse 
of discretion, its judgment will not be reversed on that 
ground. There appears to have been no doubt of the title 
of the plaintiff below, or that he was in possession at the 
time of the alleged injuries, The defendant below, there- 
fore, sustained no injury by the ruling of the court. 

4th. The fonrth ground of objection is, in substance, 
that the court erred in directing the jury that they might 
allow interest on the damages sustained by the plaintiff. 
This we think was a correct instruction. If the plaintiff 
below had sustained loss of property through the fault of 
the railroad company, it certainly would be only justice 
that he should be paid for such loss as soon thereafter as 
the amount thercof could be ascertained. If the company 
failed to pay, then it should pay for the use of the money. 
The plaintiff, therefore, if entitled to damages, was entitled 
to interest thereon. 

5th. Some objection is made that growing crops have 
no market value, and that, therefore, the court erred in in- 
structing the jury that “they should consider the fair 
market value of all personal property and crops destroyed 
or injured, if any, belonging to him,” ete. This instruc- 
tion was properly given. Growing crops have a value, 
and when destroyed by the fault of another the owner is 
entitled to compensation therefor. The court did not err 
in giving this instruction. 

The railway company asked the court to give the follow- 
ing instruction: “In this case the plaintiff brings suit for 
damages in consequence of the diversion of surface water 
by the defendant, and cannot recover.” 

The instruction asked was properly refused. A party 
has no right to gather up surface water and discharge it 
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on the land of another, to his damage. Davis v. Londgreen, 
8 Neb., 43. Pyle v. Richards, 17 Id., 181. Stewart v. 
Schneider, 22 Neb., 286. 7 

The question was before the supreme court of Michigan, 
in Gregory v. Bush, 31 N. W. R., 94, where it is said that, 
“one has a right to ditch and drain and dispose of the 
surface water upon his land as he sees fit; but he is not 
authorized to injure by so doing the heritage of his neigh- 
bor. He cannot collect and concentrate such waters, and 
pour them through an artificial ditch in unusual quanti- 
ties upon his adjacent proprietors. Kauffman v. Griese- 
mer, 26 Pa. St., 407. Barkley v. Wilcox, 86 N. Y., 148. 
Noonan v. City of Albany, 79 N. Y. 475. Adams v. 
Walker, 34 Conn., 466.” This we think is a correct state- 
ment of the law. 

For the error in not allowing a reasonable time after the 
filing of a substituted petition in which to answer and pre- 
pare for trial, the judgment of the district court is reversed, 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED, 


Tue other judges concur. 


THE Ciry or KEARNEY, PLAINTIFF IN ERROR, V. 
CAROLINE THOEMASON, DEFENDANT IN ERROR, 


Corporations—Municipal: STREETS: SURFACE WATER: DAM- 
AGES. Inan action against a city for damage to personal prop- 
erty by an overflow of surface water, caused by the negligent 
construction of an embankment in raising the grade of the 
street, and which negligence was denied by the answer, the 
court instructed the jury, in substance, that if they found from 
the evidence that no grade had been established, and that the 
filling of the street by the city caused the water to flow into the 
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cellar of the plaintiff, thereby injuring the property therein, 
the plaintiff would be entitled to recover the actual damage 
sustained, without submitting to the jury the question of neg- 
ligence in any form. It was Held, Upon error, that a verdict in 
favor of the plaintiff in the action could not be sustained, as 
the instruction was an incorrect statement of the law of the case 
under any proof which might have been made under the 
pleadings. 


Error to the district court for Buffalo county. Tried 
below before Hamnur, J. 


Calkins & Pratt, for plaintiff in error. 


Greene & Hostetler, for defendant in error. 
Reesg, Cu. J. 


The original action in this case was instituted by plaint- 
iff’s intestate, against the city of Kearney, for damages 
arising from the flowing of water into the cellar or base- 
ment room of his store building, by which the property of 
plaintiff was injured, the overflow having been occasioned 
from the erection of an embankment in grading the street. 
No bill of exceptions is presented, and the case is submit- 
ted upon the pleadings and instructions to the jury ; a ver- 
dict having been returned in favor of plaintiff in the action. 

The allegations of the petition were, in substance, as 
follows : 

The city of Kearney, being a corporation organized un- 
der the laws of the state, in the year 1883 graded upa 
certain street, known as Wyoming avenue, so as to raise 
the surface of the street three feet above the common level ; 
that at a point on said avenue, where it is intersected and 
crossed by South Railroad street, the surface water from a 
large area of land was accustomed to flow in an easterly direc- 
tion, in time of heavy rains, and that the defendant, know- 
ing that fact, carelessly and negligently constructed the em- 
bankmeut, and failed to make or cause to be made a culvert 
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or other outlet’for such surface water to pass away in its 
natural course; that the street had, long before said time, 
been graded by the city, and that the store-room in which 
plaintiff’s property was located was built to correspond 
with the former grade, said store being located at the point 
of junction of the said avenue and street, and on the west 
side of said avenue; that on the Ist day of April, 1884, a 
heavy rain fell, and by reason of said embankment and 
levee, and by reason of the negligent and unskillful man- 
ner in which it had been erected by defendant, the surface 
water was held and turned back from its natural course in 
a large volume, in and upon the store-room of plaintiff, 
and into the basement thereof, so that the basement was 
filled with the surface water, and the goods therein were 
flooded and covered with water, without the fault or neg- 
ligence of plaintiff. 

The answer admitted the corporate capacity of defend- 
ant, and that it graded the avenue at the point described 
in the petition, but denied that the grade was made three 
feet above the common level, or that it raised the level or 
grade of the avenue to any height whatever above the 
level and grade established long prior to said time; that 
the windows opening into the basement of the building in 
which plaintiff’s goods were, were located below the estab- 
lished grade of the street, and that by reason thereof, and 
by reason of negligence and carelessness of plaintiff in not 
closing the windows, the cellar was flooded, if at all; that 
at the time the avenue and street were graded, defendant 
provided an outlet or channel for the flow of surface water, 
which, in former years, had been accustomed to flow east- 
ward on the street. 

The reply consisted of a general denial of the allega- 
tions of the answer. 

A trial was had to a jury, who returned a verdict in fa- 
vor of plaintiff in the action, defendant in error. 

The court gave to the jury the following instructions, 
upon its own motion; 
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“1, If you find from the evidence that no grade was 
established, and that the filling up of the street by the city 
caused the water to flow into the cellar, then the plaintiff 
is entitled to recover the actual damage sustained. 

“2. If you find from the evidence that a grade was 
established in 1878, and before the building containing the 
damaged articles was constructed, and that the street was 
only filled in to correspond with this fixed grade, then the 
city is not liable, and you must find for the defendant. 

“3. If you find from the evidence that a grade was 
established before the building was constructed, and that 
since that time a new and higher grade has been estab- 
lished, and that the embankment described in the evidence 
caused the overflow into the cellar, the defendant is liable 
to the extent of the injury sustained. 

“4, The burden of proof is upon the plaintiff, and she 
must establish her case by a preponderance of evidence be- 
fore she can recover. If shic fails to do this you will find 
for the defendant.” 

Plaintiff in error excepted to the giving of the first and 
third instructions above copied, the giving of which is now 
assigned for error. 

The presumptions being in favor of the proceedings of 
the district court, and the rule having been well estab- 
lished, that error will not be presumed, and that a judg- 
ment will not be reversed unless error affirmatively ap- 
pears of record, it becomes necessary to inquire whether 
these instructions could have been rightfully given under 
any evidence which could have been properly submitted to 
the jury under the pleadings. As we have seen, the alle- 
gations of the petition were, that the defendant “so care- 
lessly and negligently constructed the levee and embank- 
ment as to make or cause to be made no culvert or outlet 
for said surface water to pass away in its natural course,” 
and that “on the first day of April, 1884, a heavy rain 
fell, and that by reason of said levee or embankment: a 
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above described, and by reason of the negligence and un- 
skillful manner in which it had been erected by said de- 
fendant, the surface water was held and turned back,” ete., 
from its natural course. It also alleged that ‘said goods 
in the basement “were flooded or covered with water, and 
without the fault or negligence of the plaintiff.” These 
averments of negligence on the part of plaintiff, as well as 
the averments of the want of negligence on the part of 

- defendant in error, were denied by the answer. The 
plaintiff’s right to recover was made to depend upon proof 
of ucgligence on the part of the city or its officers or 
agents in the construction of the embankment. 

It will be seen by an examination of the instructions 
that the question of negligence or the want of care was 
nowhere submitted to the jury. But, upon the trial, they 
were informed that if no grade had been established, and 
that if filling of the street by the city caused the water to 
flow into the cellar of plaintiff, plaintiff would be enti- 
tled to recover. Also, that if the jury found that a grade 
had been established before the store building was con- 
structed, and that since that time a new and higher grade 
had been established, and that the embankment described 
in the evidence caused the overflow into the cellar, plaintiff 
in error was liable. 

It must be remembered that this action was not insti- 
tuted for the recovery of damage to the real estate by rea- 
son of the construction of the embankment, but for dam- 
ages to personal property resulting from an overflow 
caused by the negligence of plaintiff in error. It there- 
fore became uecessary that the question of such negligence 
should be submitted to the jury. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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SARAH TAGGART, PLAINTIFF IN ERROR, V. JAMES M. 
Fow.er, SHERIFF, AND THz McCormick Har- 
VesTING MACHINE COMPANY, DEFENDANTS IN 
ERROR. 


Husband and Wife: sEPARATE PROPERTY OF WIFE. In an 
action of replevin instituted by a married woman for the pos- 
session of personal property levied upon by the sheriff under 
execution against her husband, it was shown by uncontradicted 
evidence that the property in dispute was purchased by and for 
her, with means furnished by herself, and throngh the aid of her 
father, as surety at the bank. It was Held, That the property 
so purchased would not be subject to seizure, upon final process 
against the husband, even though in the management and use 
of the property the husband was permitted to have charge of it, 
in connection with others employed for that purpose, and even 
though the property was listed for taxation in his name. 


Error to the district court for Nemaha county. Tried 
below before APPELGET, J. 


Covell, Polk & Beeson, for plaintiff in error, cited: 
Deck v. Smith, 12 Neb., 389. Spellman v. Davis, 14 Id., 
263. Daniels v. Cole, 21 Id., 156. 


Stull & Edwards, for defendants in error. 


Resse, Cu. J. 


This was an action of replevin instituted in the district 
court of Nemaha county for the possession of three horses 
which had been levied upon as the property of William 
A. Taggart, but were claimed by Sarah Taggart, his wife, 
as owner. 

A trial was had to the district court, a jury having been 
waived, which trial resulted in a finding and judgment in 
favor of the sheriff, the holder of the execution under 
which the levy was made. Plaintiff brings the case to 
this court by proceedings in error, 
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The only question presented by the record is upon the 
contention of plaintiff in error that the finding of the dis- 
trict court is not sustained by sufficient evidence. 

We have carefully examined all of the testimony intro- 
duced upon the trial, and, while it is with reluctance that 
we would consent to examine the testimony in any case 
with a view or purpose of reversing the finding of the 
district court upon the evidence, yet we cannot free our- 
selves from the impression that in the decision in this case 
the learned judge of the district court made a mistake in 
the applicatiou of legal principles to the evidence. There 
is, substantially, no conflict in the testimony of the wit- 
nesses, many, if not all, of the leading or important fea- 
tures of the evidence introduced by plaintiff being wholly 
uncontradicted. We would not be justified in giving the 
testimony in detail, for the reason that it would extend 
this opinion to an unwarranted length. We must, there- 
fore, be satisfied with what we conceive to be a fair but 
condensed statement of the evidence upon a material point 
of the case. 

The first witness called by plaintiff was William A. Tag- 
gart, her husband. He testified that plaintiff was his wife; 
that he had resided in Auburn about seven years; that at 
one time he was the owner of the property in dispute; 
that a man by the name of Henry Brown had Jaboved for 
him until his indebtedness to Brown was in the neighbor- 
hood of $400, and that in satisfaction, or part payment, of 
such indebtedness, he had sold Brown the horses in dis- 
pute, together with a wagon aud harness; this sale was 
made in the early part of the year 1884; that Brown took 
possession of the property, but kept it in Taggart’s barn, 
where it had formerly been, using it in the livery busmess, 
he collecting and retaining the proceeds; and that in Octo- 
ber, 1886, plaintiff purchased the horses from Brown for 
$300. 

This testimony is corroborated by plaintiff, and to some 
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extent by her father, Jonas Jones. Jt is shown by the tes- 
timony of plaintiff, her husband (Taggart), and Jonas 
Jones, that plaintiff’s father furnished her with a consider- 
able amount of money, for the purpose of enabling her 
to go into the business of running an omnibus live in 
Auburn; that soon after her marriage, in 1882, he gave 
her $50; that in 1883 he furnished her $300, and that 
subsequently he signed four notes, as surety for her, at the 
bank, of $200 each, making $800; that substantially all of 
this money was used by her in the purchase of property, 
including that in dispute, with which to carry on the busi- 
ness. One of the omnibuses was purchased for $600, a 
small part of which was paid in cash, the balance having 
been paid in installments, and most of which was realized 
from the business. ‘The other omnibus was purchased for 
$700, on substantially the same terms. Jt is shown that 
the money loaned to her by her father, as well as the $800 
obtained at the bank, upon her note, signed by him as 
surety, was obtained for the purpose of investing it in the 
property uecessary to carry on the business. There is 
nothing in the evidence which, to any considerable extent, 
contradicts these statements of the three witnesses, It was 
shown, on the part of the defense, that plaintiff’s husband 
was engaged, to a limited extent, in the transfer business 
at Auburn, at or soon after their marriage; that after the 
purchase of the two omnibuses referred to he continued to 
have general charge of the business. These witnesses tes- 
tified that they never saw plaintiff in charge. It was also 
shown that the property had never beeu assessed to her by 
the local assessors; that her husband’s name was painted 
upon each of the vehicles, and there is some proof tending 
to show that his name was painted upon the sign upon the 
barn. 
While these facts are all competent and proper to be 
considered in connection with all the circumstances of 
the case, yet we do not understand that they are sufficient 
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to absolutely outweigh the uncontradicted testimony that 
the property did actually belong to plaintiff. The fact 
that the service or use to which it was put was such as to 
render it necessary that the labor should be performed by 
the husband, or some one else employed for that purpose, 
is not absolutely inconsistent with the theory of the owner- 
ship of the property on her part. 

There is no doubt but that it is the well-settled law of 
this and many other states that a married woman may 
have control of her own property, even through the 
agency of others, and it be entirely free from liability of 
seizure for the payment of the husband’s debts. The 
fact that the property was so far in his possession for the 
purpose of use as to be treated and believed by persons 
not knowing the facts to be his property, would not make 
it liable for the payment of his debts, unless she had sur- 
rendered her dominion over it to him, allowing it to be 
treated and held out to the world as his property. 

We must accept the testimony of the three witnesses . 
nained, all to the same effect, that the money and assist- 
ance were furnished plaintiff by her father, as stated by 
them; that that identical money was invested in the prop- 
erty in dispute, and with which, together with the increase 
from such use, the property was paid for. If this was 
true we cannot conceive how it can be made subject to the 
payment of her husband’s debts, unless there was some 
relinquishment of ownership on her part, or unless the 
credit had been given upon some conduct or action upon 
her part which would estup her to deny the ownership 
and title of her husband. Nothing of this kind appears. 
As we have said, there is substantially no conflict in the 
testimony. It is simply a question as to what inference 
should be legally drawn from the facts stated. We are 
persuaded that plaintiff established her right to the prop- 
erty to such an extent that, being uncontradicted, the find- 
ing should have been in her favor, 
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The judgment of the district court must therefore be 
reversed, and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Srare or NEBRASKA, EX REL. WILLIAM LEEsE, At- 


1. 


TORNEY GENERAL, V. Caicaco, Burtincron & 
Quincy RarLRroaD CoMPaANy. 


Constitutional Law: RAILROADS: FOREIGN CORPORA. 
"ION: CONSOLIDATION. While section 8 of article XT. of the 
constitution of this state provides that no railroad corporation, 
organized under the laws of another state, or of the United 
States, and doing business in this state, shall be entitled to ex- 
ercise the right of eminent domain, or have power to acquire 
the right of way or real estate for depot or other uses, until it 
shall have become a body corporate, pursuant to, and in accord- 
ance with, the laws of this state, it does not prohibit existing 
railroad companies, one of which is a domestic corporation, from 
becoming a body corporate by consolidation, instead of by the 
formation of a new corporation, providing such consolidation is 
made pursuaut to the Jaws of this state permitting the same, 
and by which it becomes “a body corporate pursuant to, and 
in accordance with, the laws of this state.” 


: CASE STATED. The Chicago, Bur- 
lington & Quincy Railroad Conipany was a corporation orgap- 
ized under the laws of the state of Illinois and of the state of 
Towa, and operating a railroad from the city of Chicago, in Illi- 
nois, to a point on the Missouri river, in Iowa, opposite the city 
of Plattsmouth, in this state, and the Burlington & Missouri 
River Railroad Company in Nebraska was a corporation organ- 
ized under, and by virtue of, the laws of this state, operating a 
railroad from the city of Plattsmouth to Kearney. ‘These two 
corporations consolidated their stock and franchises into one 
joint stock company, to be known as the Chicago, Burlington, 
& Quincy Railroad Company under the provisionsof section 114 
of chapter 16 of the Compiled Statutes of 1887. It was Held, 
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That by virtue of such consolidation, and the compliance with 
the laws of this state, that the corporation created thereby be- 
came a body corporate, pursuant to, and in accordance with, the 
laws of this state, and was, therefore, not a foreign corporation. 


QUO WARRANTO, 


William Leese, Attorney General, and J. M. Stewart, for 
relator. 


Deuter, Herrick & Allen and Marquett & Deweese, for 
respondents, 


Reese, Cu. J. 


This is an information in the nature of a quo warranto, 
instituted by the attorney general against the defendant. 

The allegations of the information are, in substance, that 
the defendant is a railroad corporation organized and ex- 
isting under the laws of the state of Illinois, and is not in- 
corporated under the laws of this state, and is, therefore, a 
foreign corporation ; that it has been, and is now, unlaw- 
fully exercising the right of eminent domain, by purchas- 
ing real estate for depot and other uses, as well as by ob- 
taining the same by condemnation procecdings for the 
purposes of right of way for its railroad, and that it is 
now, and has been for some time past, unlawfully usurp- 
ing the rights, privileges, and franchises of a domestic cor-~ 


poration, without having become one, under the laws of 
this state. 


To this information the defendant filed its answer, which 
consists of an extended history of the defendant from the 
time of its incorporation in the state of Illinois to the pres- 
ent time, and which need not be noticed further than that 
the Chicago, Burlington & Quincy Railroad Company, as 
originally organized, constructed its railroad from the city 
of Chicago to the city of Burlington, Iowa; that the Bur- 
lington & Missouri River Railroad Company was duly in- 


158 SUPREME COURT OF NEBRASKA, 


State v. C., B. & Q. R. R. Co. 


corporated under the laws of the state of Iowa, and that it 
constructed a line of road from said city of Burlington to 
a point on the Missouri river opposite the city of Platts- 
mouth, in this state; that the lines of road were so con- 
structed as to form a continuous line, aud were connected 
for that purpose at the city of Burlington; that these two 
corporations, acting under the laws of the state of Illinois 
and of the state of Iowa, consolidated their franchises and 
interests, so as to become one corporation or joint stock 
company, by the name of the Chicago, Burlington & 
Quincy Railroad Company ; that in the year 1869, articles 
of incorporation were filed in the office of the secretary of 
state of Nebraska, duly incorporatitig the Burlington & 
Missouri River Railroad Company in Nebraska, the object 
and purpose of which, as set forth in its articles of incor- 
poration, was to construct and operate a line of road, of 
uniform gauge with the other railroads, from Plattsmouth 
to Kearney; that said company constructed its railroad in 
accordance with the purpose of its incorporation, and by 
which a continuous line of traffic could be maintained 
from Kearney, Nebraska, to the city of Chicago, Illinois. 

The only other feature of the answer which it is deemed 
necessary to notice is, that on and prior to the first day of 
January, 1880, the railroad of the Chicago, Burlington & 
Quincey Railroad Company in Iowa, and the railroad of the 
Burlington & Missouri River Railroad Company in Ne- 
braska, being connected at the boundary line between the 
states of Iowa and Nebraska, at the city of Plattsmouth, 
in accordance with the laws of the states of Iowa and Ne- 
braska, and in pursuance of a vote of more than three-fourths 
of all the stockholders of the respective companies, entered 
into certain articles of consolidation, whereby the parties 
thereto merged and consolidated the stock of the respective 
companies, making one joint stock company of said corpo- 
rations, by the name of the Chicago, Burlington & Quincy 
Railroad Company; that by force of said articles of con- 
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solidation, and the laws of Nebraska, the said Chicago, 
Burlington & Quincy Railroad Company, when organ- 
ized, became an incorporation of Nebraska, pursuant to, 
and in accordance with, the laws of the state, and by vir- 
tue of such consolidation and compliance with the laws of 
this state, became a domestic corporation, with all the 
rights, franchises, aud privileges of any other domestic 
corporation, including the power to exercise the right of 
eminent domain. It therefore denies that it is unlawfully 
usurping any of the rights which it is now exercising, but 
insists that by the consolidation referred to, the method of 
which is set out at length in the answer, it became and is 
a domestic corporation, and is not a foreign corporation as 
alleged in the information. 

It is not deemed necessary to sect out in detail the method 
of consolidation which is presented and set up in the an- 
swer, further than to say that it appears to have been in 
compliance with the requirements of the laws of this state, 
and especially of section 114 of chapter 16 of the Compiled 
Statutes of 1887. 

This section we here copy: “ Tivery railroad company 
organized under the laws of this state shal] have power to 
intersect, join and unite its railroad or railroads with 
any railroad or railroads constructed or to be constructed 
in this state or in any adjoining state or territory, by 
any railroad company organized under the laws of any 
state or territory, at such point on the boundary line 
of this state and such adjoining state or territory or at 
such other point as may be mutually agreed upon between 
said companies, and all such railroad companies whose rail- 
roads are or may be connected at the boundary line of 
this state or at such other agreed point by bridge, transfer, 
ferry or otherwise as to form practically a continuous line 
of railway over which cars may pass, are authorized to 
consolidate the stock of the respective companies, making 
one joint stock company thereof, and bring the railroads 
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thus connected under one management upon such terms as 
may be mutually agreed; Provided, No railroad company 
shall consolidate its stock, property, franchises or earnings 
in whole or in part with any other railroad corporation own- 


ing or operating a parallel or competing line in this state. 
Articles stating the terms of such consolidation shall be ap- 
proved by each company by a vote of the stockholders own- 
ing a majority of the stock in person or by proxy at either 
a regular annual meeting thereof, or at a special meeting 
called for that purpose by a notice of at least sixty days, 
stating the object of such meeting, to be addressed to each 
of such stockholders when their place of residence is 
known, and deposited in the post-office and published for 
at least three successive weeks in one newspaper in at least 
one of the cities or towns in which cach of said corpora- 
tions has its principal business office, or by the consent in 
writing of such majority annexed to such articles and cop- 
ies of said articles and of the records of such approval or 
of such consent, und accompanied by lists of the stock- 
holders of such corporation, and the number of shares held 
by each, duly certified to by the respective presidents and 
secretaries with the respective corporate seals affixed, shall 
be filed for record in the office of the secretary of state of this 
state before any such consolidation shall have any validity 
or effect. Upon filing for record in the office of the sec- 
retary of state of the copies of said articles of such con- 
solidation, and of such record of approval or consent the 
companies so consolidating shall become one corporation, 
and the said consolidating corporations shall become merged 
in the new corporation provided for in said articles, and 
shall be known thereafter by the corporate name therein 
adopted, and shall within this state possess all the powers, 
franchises and immunities, including the right of further 
consolidation with other corporations under this section, 
and be subject to the same liabilities and restrictions im- 
posed by the laws of this state upon other railroad com- 
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panics, and shall in addition possess such powers, fran- 
chises and immunities, and be liable to such special restric- 
tions and liabilities, as the said consolidated corporations 
were within this state possessed of or subject to under any 
laws of this state peculiarly applicable to them or either of 
them at the time of such consolidation.” 

Upon the filing of this answer, the cause was argued 
and submiited upon the pleadings; counsel for defendant 
insisting that by virtue of the consolidation set out in the 
answer, Which was admitted by the attorney general, the 
defendant became a domestic corporation. The attorney 
general contended against this conclusion. The case is de- 
cided upon the pleadings aloue. 

The question presented is not whether defendant has 
complied with the laws of this state. If that is admitted, 
the question still is, whether or not such compliance has 
rendered it a domestic corporation within section 8 of arti- 
cle XI. of the constitution, which provides that “no rail- 
road corporation organized under the laws of any other 
state, or of the United States, and doing business in this 
state, shall be entitled to exercise the right of entinent do- 
main, or have the power to acquire the right of way, or 
real estate for depot or other uses, until it shall have be- 
come a body corporate pursuant to and in accordancé with 
the laws of this state.” 

Tt will be noticed that by section 114, above quoted, it 
is provided that, upon the filing for record in the office of 
the secretary of state of copies of the articles of consoli- 
dation, with. the consent or approval of the companies so 
consolidating, they shall become one corporation, which 
shall be known by the name adopted, and shall possess the 
powers, franchises, and immunities, and be subject to the 
liabilities and restrictions imposed by the laws of this 
state upon other railroad companies, and as the consolidat- 
ing corporations within this state were possessed of, sub- 
ject to and under the laws of this state at the time of 

1] 
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such consolidation. This section, in effect, provides that 
where a domestic corporation, that is one organized under 
the laws of this state and having its existence solely within 
this state, becomes consolidated with a corporation origi- 
nally erected in another state, that the new corporation is 
entitled to exercise the same rights and is subject to the 
same restrictions and liabilities as the original corporation, 
in this state, before the consolidation. These rights and 
privileges consist in the exercise of the right of eminent 
domain, of acquiring property by purchase, for the use of 
the corporation, and of enjoying such other rights and 
privileges as properly belong to corporations, The re- 
strictions and liabilities are, that it shall be subject to the 
laws of this state and its jurisdiction in the execution of 
their authority; that it shall not have the peculiar privi- 
leges which are granted to foreign persons or corporations 
in the way of removal of its suits from the state to the 
Federal courts; and that in the exercise of all its corporate 
functions it must be governed by, and be subject to, the 
laws of this state. It was evidently the purpose of the 
legislature, in the enactment of the law under considera- 
tion, that, by complying with its provisions, the corpora- 
tion so complying should be a domestic, and not a foreign 
corporation. This being true, it seems to us quite clear 
that such a consolidation, when effected, would bring the 
consolidated company not only within the spirit but within 
the letter of the Jaw and of the constitution. Morawetz 
on Corporations, Sec. 939, e¢ seg. By the section of the 
Jaw above quoted, such a consolidated corporation would 
not be a corporation “ organized under the laws of another . 
state or of the United States.” And while not originally 
incorporated within this state, in the manner in which new 
corporations are formed, yet “it would become a_ body 
corporate pursuant to and in accordance with, the laws 
of this state” as specified in the constitution, and in a 
legal sense distinct from the corporation in the other states 
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through which the road runs—in fact a domestic corpora- 
tion. The legislature, therefore, by the act provided a 
method other than that of forming a new corporation, by 
which corporations in existence, one of which is a domestic 
corporation, might become such body corporate under the 
laws, of the state. 

It is alleged in the answer that this consolidated corpo- 
ration was created about the lst day of January, 1880; 
that since that date it has been, in law and in fact, a do- 
mestic corporation, and nota corporation “organized under 
the laws of another state or of the United States.” 

Upon an examination of the allegations and averments 
of the answer, in connection with the section of the statute 
above referred to, as well as that of the constitution, we 
are convinced that by the action of the companies as set 
out in the answer, the defendant became and now is a 
“body corporate pursuant to, and in accordance with, the 
laws of this state,” and is entitled to exercise the rights 
and privileges of such corporation, and is subject also to 
all the limitations and liabilities imposed upon domestic 
corporations, and that it is not a “corporation organized 
and existing under the laws of the state of Tlinois,” as 
alleged in the information, nor of any other foreign state. 

It was stated by counsel for the defendant, upon the 
argument of the cause, that the view entertained by them 
at that time had not been entertained by them during the 
whole of the time which has elapsed since the 1st day of 
January, 1880, and that, acting upon a different opinion, 
they had songht to and had removed causes from the courts 
of this state to the United States circuit court, as a foreign 
corporation, but that in the early part of the year 1888 
they had become convinced that they were not entitled to 
do so, and since that time had acted in all respects as a 
domestic corporation subject to the laws of this state. 

The attorney general being desirous only of having the 
status of the defendant company ascertained and declared, 
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agreed with the counsel representing it, upon a judgment 
to be entered in case the court found upon the facts pre- 
sented that the defendant was not unlawfully usurping the 
rights, privileges, and franchises as alleged in the informa- 
tion. Judgment will, therefore, be entered in accordance 
with this opinion. 


JUDGMENT ACCORDINGLY. 


Tue other judges concur, 


SraTe of NEBRASKA, UPON THE RELATION OF WILLIAM 
Lersesh, ATroRNEY GENERAL, v. THE Missouri 
Paciric Rathway Company. 


Corporations. The defendant, Held, To be a domestic corporation 
and not a corporation organized under the laws of another state, 
or of the United States. 


QUO WARRANTO. 


William Leese, Attorney General, and J. M. Stewart, for 
relator. 


B. P. Waggener and A. R. Talbot, for respondent. 
* Reese, Cu. J. 


This is an information in the nature of a quo warranto, 
filed by the attorney general in this court, in the exercise 
of its original jurisdiction, in which it is averred that the 
defendant is a corporation organized and existing under 
the laws of the state of Missouri, and not incorporated 
under the laws of the state of Nebraska, and that it is 
unlawfully exercising the right of eminent domain and 
other privileges of a domestic corporation without having 
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become a body corporate pursuant to and in accordance 
with the laws of this state. 

The questions presented are the same as those involved 
in The State v. Chicago, Burlington & Quincy Railroad 
Company, ante p. 156. 

The allegations of the answer and the facts existing be- 
ing similar to those in that case, the judgment, therefore, 
will be the same. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Srare or NeprasKaA, EX REL. Wri ram LEESsEs, 
ATTORNEY GENERAL, V. THE Cutcaco, Sr. Paun, 
Minneapouis & OMAHA Rartroap CoMPANY. 


Corporations. The defendant, Held, To be a domestic corpora- 
tion and not a corporation organized under the laws of another 
state, or of the United States. 


QUO WARRANTO. 


William Leese, Attorney General, and J. M. Stewart, for 
relator. 


John D. Howe, Charles Ogden, and J. B. Barnes, for 
respondent. 


Reese, Cu. J. 


This is an information in the nature of a quo warranto, 
filed by the attorney general in this court, in the exercise 
of its original jurisdiction, in which it is alleged. that the 
defendant is a corporation organized and existing under 
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the laws of the state of Wisconsin, and not incorporated 
under the laws of the state of Nebraska, and that it is 
unlawfully exercising the right of eminent domain and 
other privileges of a domestic corporation without having 
become a body corporate pursuant to and in accordance 
with the laws of this state. 

The questions presented are identical with those pre- 
sented in The State v. Chicago, Burlington & Quincy 
Railroad Company, ante p. 156. 

The allegations of the answer and the facts existing be- 
ing similar to those in that case, the judgment, therefore, 
will be the same. 


JUDGMENT ACCORDINGLY. 


TuE other judges concur. 


GrorcrE Betrs AND EvLiza BETTs, PLAINTIFFS AND 
APPELLANTS, V. I. L. Sims, DEFENDANT AND 
APPELLEE. 


1. Homestead. The title to a homestead, exempt under the laws 
of this state to a family consisting of husband and wife, with 
or without other members, cannot be divested, or incumbered, 
by deed, unless such deed be executed and acknowledged by 
both husband and wife. Auliman & Taylor v. Jenkins, 19 Neb., 
209. Bonarden v. Kriz, 13 Id., 121. Larson v. Butts, 22 Id., 
370. 


2. Estcppel. Evidence relied on to estop a wife, the second head 
of a family, to deny the validity of the title of a purchaser of 
her exempt homestead by conveyances which she did not execute 
and acknowledge, examined, and Held, Insufficient to establish 
an estoppel. 


APPEAL from the district court for Saline county. 
Heard there before Norvat, J. 
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R. Wheeler and Hall & McCulloch, for appellant. 


Homestead: Swift v. Dewey, 20 Neb., 107. Bonarden 
v. Kriz, 18 Id., 121. Estoppel does not apply: Brant v. 
Virginia Co., 93 U.S., 330. Spencer v. Carr, 45 N. Y., 
406. Turner v. Ferguson, 58 Tex., 6. Young v. Young, 
12 La., 335. 


Hastings & MceGintie, for appellee, cited: Grant v. 
Cropsey, 8 Neb., 208. Newman v. Mueller, 16 Id., 523. 
fillespie v. Sawyer, 15 1d.,536. Shields v. Lakin, 21 O.5S., 
660. Herman on Estoppel, 369. Bigelow on Estoppel, 
449, Overman v. Hathaway, 29 Kan., 435. 


Coss, J. 


This was an action in the nature of quia timet, brought 
in the district court of Saline county, by the plaintiffs, 
for the purpose of removing certain clouds from, and 
quieting the title in themselves to, a certain quarter section 
of land in said county. The petition alleges that the said 
land was entered by their son, William H. Betts, under 
the homestead laws of the United States, but that before 
he had perfected his title thereto he died, unmarried, and 
without issue ; that upon his death they entered into the 
possession of the same, and occupied and improved the same, 
in full compliance with the laws of the United States, so 
that on or about the 28th day of Marcli, 1877, a patent duly 
issued to them as the heirs of said William H. Betts, to 
and for said land, by the president of the United States; 
that they continued to reside upon and occupy said land as 
a homestead under the laws of this state until on or about 
the month of September, 1881, when they were wrongfully 
and without process of law ejected therefrom by one 
Joseph Brown, who claimed title to said land; that on 
the 29th day of August, 1878, the plaintiff, George, was 
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induced to execute and deliver to one George W. Bentley 
a quit-claim deed to said tract of land, without any con- 
sideration whatever; that at the time he executed said 
quit-claim deed he was a married man and the head of a 
family; that his wife, the said Eliza Betts, was then liy- 
ing with him upon said land, and occupying it jointly 
with him as a homestead; that she is still living, and that 
she did not and has not at any time signed or executed 
said deed, or any deed or conveyance of or to said land; 
that at the time said George Betts executed said quit- 
claim deed of said land the value thereof was less than 
two thousand dollars; that neither of said plaintiffs owned 
or occupied any other real estate of any kind, etc.; that 
they continued to reside thereon and at all times occupy the 
said land after the execution of said quit-claim deed, until 
the time when they were forcibly ejected therefrom, as be- 
fore stated ; that since the execution of said quit-claim deed, 
by divers and sundry conveyances from said George W. 
Bentley, the defendant, 1°. L. Sims, claims the title to said 
premises, under and by virtue of the pretended title derived 
through and under the quit-claim deed to said George W. 
Bentley, so asaforesaid made and executed, and is now in pos- 
session of the said premises, and holds and occupies the same 
without just title thereto, etc.; that by reason of the exe- 
cution of the said quit-claim deed by said George Betts, 
and the execution of the sundry mesne conveyances there- 
under, all of which conveyances have been filed and re- 
corded upon the deed records of said Saline county, the 
legal title in and to said Jand appears upon the records 
to be vested in the said I*. L. Sims, defendant, and thereby 
a cloud is thrown upon the title of the plaintiffs, which 
cannot be removed by an action at law, etc.; that said 
George Betts has duly and lawfully rescinded and dis- 
owned the execution of the said quit-claim deed, upon his 
part, ete., with a prayer for judgment, ete. 

The defendant made an amended answer, which is 
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lengthy and exhaustive, and, as the court in its decree 
passed on all the issues presented thereby, and as it will 
be necessary to set out the decree at length in this opinion, 
the answer, as such, will not be exemplified! The plaint- 
iffs having replied to the answer there was a trial to the 
court, with findings, and a decree for the defendant. 

The plaintiffs bring the cause to this court by appeal; 
at least that is the supposition, as no petition in error is to 
be found with the papers, though counsel of either side 
designate it as a case of error in their briefs. I here copy 
the decree at length: 

“The cause came on for hearing, a jury being waived, 
and after hearing the evidence and arguments of counsel, 
and being fully advised in the premises, the court do find 
on the issues joined in favor of the defendant and agaiust 
the plaintiffs. 

“2, The court further finds that the United States, 
on the 25th day of July, 1876, issued a patent to the heirs 
of one William H. Betts, deceased, to the land in contro- 
versy, to-wit: The south-east quarter of section 8 of town- 
ship 8 north of range one east, the final receiver’s receipt 
for said land having been issued July 15, 1876, and at 
that time the plaintiff, George Betts, was the sole heir of 
William H. Betts, deceased ; that plaintiffs then were, and 
now are, husband and wife, and from that date until about 
September, 1880, said plaintiffs resided upon, used, and oc- 
cupied said and as their homestead. 

“3. On the 15th of July, 1876, said plaintiffs mort- 
gaged said real estate to the New England Mortgage Se- 
curity Company, to secure the sum of $600 borrowed 
money, with ten per cent interest from date thereof, pay- 
able annually, and due July 1, 1881, both plaintiffs sign- 
ing and acknowledging said mortgage. : 

“4, That on the first day of October, 1877, said plaint- 
iffs mortgaged said real estate to one R. 8. Bentley to se- 
cure the sum of $500, borrowed inoney, with twelve per 


170 SUPREME COURT OF NEBRASKA, 


Betts v. Sims. 


, cent interest thercon,and due October 1,1878, both plaint- 
iffs signing and acknowledging said mortgage. 

“5. On the 29th day of August, 1878, said George 
Betts, with the knowledge and consent of his wife, Eliza, 
executed and acknowledged a quit-claim deed to said real 
estate to one George W. Bentley, which was made without 
consideration and for the purpose of placing said real 
estate beyond the reach of the creditors of said George 
Betts. 

“6. Some time after the last mentioned date, both 
George and Eliza Betts went to said R. S. Bentley and 
applied to him to borrow some more money on siid 
land, thus agreeing to procure a deed to be made by 
said George W. Bentley to said R. S. Bentley to said real 
estate, as security for said note, and said R. 8. Bentley 
then loaned to plaintiffs on said land about $1,300, a por- 
tion of which said sum was applied in payment of the 
$500 mortgage mentioned in finding 4 hereof. ‘To secure 
said sum of $1,300, said plaintiffs caused, requested, and 
procured said George W. Bentley to convey to said R. 8. 
Bentley said real estate by warranty deed, March 18, 
1879, which deed was duly recorded, and in said deed said 
R. S. Bentley assumed the payments of all liens and en- 
cumbrances on or against said Jand,and at that time said R. 
S. Bentley gave said Betts a bond for a deed to convey the 
land back to said Betts on Betts paying said sum of money. 

“7, On the 8th day of March, 1880, said R. 8. Bent- 
ley entered into a written contract to lease said premises to 
said George Betts for the period of one year, said lease 
being signed by said Bentley and Betts, and was duly re- 
corded on the records of Saline county, Nebraska, May 13, 
1880, and plaintiffs occupied said premises and paid said 
Bentley rent as in said lease provided. 

“8, On the 23d day of September, 1880, plaints were 
indebted to one Joseph Brown for about four years’ wages, 
and as payment therefor both plaintiffs agreed with said 
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Brown to have said R. 8. Bentley and wife convey said 
real estate to said Brown, the said Brown agreeing to pay 
off said mortgage given by said plaintiffs to the New 
England Mortgage Security Company, and also to pay 
the balance remaining due from the plaintiffs to R. S. 
Bentley secured by the deed from George W. to R. S. 
Bentley. On the said 23d day of September, 1880, said 
Betts surrendered to said Bentley said bond for a deed or 
defeasance, and by agreement of said Bentley said bond or 
defeasance was by them destroyed and canceled, and the 
said R. S. Bentley agreed with the plaintiffs to convey 
said real estate to said Brown. At the earnest solicitation 
and request of, and with the full knowledge and consent 
of, both of said plaintiffs, said R. 8. Bentley and his 
wife conveyed, September 23d, 188(, by warranty deed, 
suid land to said Brown in payment of the indebtedness of 
plaintiffs to Brown; and that said Brown then borrowed 
of one Charles Bidleman $1,150, at eight per cent inter- 
est, and said Brown executed, acknowledged, and deliy- 
ered to said Bidleman a mortgage on said land to secure 
said sum, That said Brown, on said last named date, paid 
to said R. S. Bentley ont of said $1,150, so borrowed as 
aforesaid, the balance then due said Beutley from Betts, 
and with the remainder of said $1,150 he then paid off 
said $600 mortgage given by plaintiffs to the New Eng- 
land Mortgage Security Company. The deed from Bent- 
ley and wife to Brown, and the said mortgage from Brown 
to Bidleman, were each duly recorded in the county 
clerk’s office of said Saline county on September 24, 1880, 

9, The court further finds that said Brown and plaint- 
iffs all resided upon said land from said last named date 
until sometinie during the fall of 1881, when plaintiffs 
moved off of said land and took up their residence upon 
their tree claim, which adjoins the land in controversy, 
and plaintiffs left said Brown in full possession of said 


real estate under claim of ownership. That said Brown, 


172) SUPREME COURT OF NEBRASKA, 


Betts v. Sims. 


either by himself or tenants, remained in full and undis- 
puted possession of said premises, with plaintiffs’ knowl- 
edge and consent, until Brown conveyed the same to 
one F, M. Patton, as hereinafter stated. During the sum- 
mer of 1882, while said Brown was residing in the state 
of Iowa, letters passed between said plaintiffs and said 
Brown for the sale of said land by said Brown to 
plaintiffs, and in one of said leticrs to plaintiffs Brown 
proposed to plaintiffs to sell them the said real estate for 
$2,150. 

“10. That about July, 1880, plaintiffs having full 
knowledge of the existence of all of the aforementioned con- 
veyances, and with full knowledge of the conveyance from 
Bentley to Brown, and of the condition of the title to said 
land, approached said F. M.. Patton and informed him 
that the land in controversy could be purchased of Brown 
for $2,150, and at this time showed Patton the said letter 
they had received from Brown, offering to sell them the 
Jand for said price; that plaintiffs not having the money 
to pay for said Jand, both urged and requested Patton to 
purchase the same, and both plaintiffs then and there 
agreed with said Patton to purchase from said Patton a 
certain portion of said premises in case Patton would buy 
said land from said Brown, and plaintiffs agreed to pay 
said Patton the same price per acre for the portion of 
the land plaintiffs should take, that Patton should pay 
Brown. It was then agreed between plaintiffs and Patton 
that he should go to Iowa, where Brown then was, and 
purchase the whole of the land in controversy and pay 
him therefor, and that as soon as plaintiffs should get title 
from the United States to their tree claim, which adjoins 
the land in controversy, and on which tree claim plaintifis 
were then residing, plaintiffs would borrow the moncy 
thereon to pay said Patton for the portion of the land in 
controversy which plaintiffs had agreed to take. 

“11. The court further finds that said Patton, at the 
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special instance and request of both of said plaintiffs, and in 
good faith, relying upon the said actions, conduct, and 
agreement of plaintiffs with him,and believing that Brown 
had a perfect title to the land in controversy, and that 
plaintiffs lad no interest or claim therein, went to Iowa, 
where said Brown then-was, and purchased the land in 
controversy, and procured said Brown to make him a deed 
of general warranty thereto for and in consideration of the 
sum of $2,150, said Patton paying said Brown then and 
there in cash $1,000, and assuming the payment of the said 
$1,150 mortgage given by Brown to Bidleman. The said 
deed from Brown to Patton was duly recorded September 
7, 1882. Afterwards plaintiffs sold their said tree claim 
to Patton, and as an inducement to make said sale plaint- 
iffs agreed with said Patton if he would purchase their 
said tree claim they would surrender to him all claims to 
the land in controversy. ‘Therefore Patton purchased of 
said plaintiffs their said tree claim for value, and said 
plaintiffs then moved from said neighborhood in the fall 
of 1882, and have not resided there since. 

“12. The court further finds that said Patton, at the 
time he purchased the lands in controversy from Brown, 
and for several years thereafter, had no notice or knowledge 
that the plaintiffs had or claimed any interest in the said 
land; that while plaintiffs knew said Patton was going to 
Iowa to purchase said land from Brown, and while the 
same was purchased at plaintiff’s instance and request, 
neither of said plaintiffs made any claim to Patton that 
they had any interest in said land, and made no objections 
to the regularity or the validity of any of the deeds or 
conveyances hereinbefore mentioned and described. 

“13. The court further finds that said defendant pur- 
chased the land in controversy in good faith, for a valuable 
consideration at the time paid, and without any notice or 
knowledge that the plaintiffs had or claimed any interest 
in said land, and that said Patton and his wife conveyed 
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said lands to the defendant by a deed of general warranty 
on the 2d day of December, 1882, and that said defendant, 
about March 8, 1883, as the balance of the consideration 
of the said purchase from Patton, fully paid the said $1,- 
150 mortgage given by Brown to Bidleman. 

“14, The court further finds that, at the commence- 
ment of this action, the said defendant was and now is in 
possession of said land, and that plaintiffs have not been 
in possession thereof since the fall of 1881; that plaintiffs 
made no claim to the defendant of their having any inter- 
est in said land till the commencement of this action. 

“15. The court further finds that said plaintiffs, and 
each of them, are estopped from alleging that said deed 
from said Brown to said Patton is not valid, and that said 
Patton obtained no title thereto, and that said plaintifis 
and each of them are wholly estopped from claiming any 
title, interest, or estate in or to said Jand or any part there- 
of ; and that said plaintiffs and each of them are estopped 
from alleging that said detendant is not the owner of said 
real estate. 

“The court further finds that said defendant has a good 
and indefeasible title in fee simple to said land, and that 
the title to said land should be quicted in the said 
defendant. 

“Tt is therefore adjudged and decreed that the defendant, 
F. L. Sims, has a good and indefeasible title in fee simple 
to the south-east quarter of section eight, in township eight 
north of range one east, in Saline county, Nebraska, and 
that the title to said land is quicted in said defendant, and 
that he recover his costs.” 

The plaintiffs excepted. 

It will be observed that in the above findings the 
learned court has not considered the question of home- 
stead. Under the laws of our state, as applicable to the 
case, the homestead rights of the family, and especially of 
Eliza Betts, as the second head of the family, to my mind, 
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constitutes the controlling question presented by the record, 
and the trial court having, as it seems to me, ignored that 
question, it is doubtful if, upon a thorough examination 
of its findings and decree, they can stand. It is conceded, 
on all hands, that the plaintiffs, by virtue of the homestead 
right of the deccased son, under the laws of the United 
States entered upon the premises in question as early as 
1873; that they perfected the settlement and cultivation of 
the premises, which had been begun in his life-time by 
their son, so that, in 1877 the land was patented to the 
heirs at lew of William H. Betts, and was thereby the 
homestead of the plaintiffs, who were living thereon as 
married persons at the respective dates of the matters and 
transactions found by the court in the 2d, 3d, 4th, Sth, 6th, 
7th, and 8th findings of the decree. 

Section 4, chapter 36 of the Compiled Statutes ie this 
state, prov ides that, “the homestead of a married person 
cannot be conveyed or inucumbered unless the instrument 
by which it is conveyed or incumbered is executed and ac- 
knowledged by both husband and wife.” I do not, there- 
fore, deem it of great importance whether said findings are 
sustained by the evidence or not, as, were said points ever 
so clearly established, they would, as I conceive, fall far 
short of supplying the signature and acknowledgment of 
Eliza Betts to the deeds therein set forth. As to the re- 
maining findings of the court, they are subject to this ob- 
servation: the attention of the court seems not to have been 
called to the allegation of the petition that the plaintiffs - 
were wrongfully and forcibly ejected from the premises by 
Joseph Brown, which allegation is not directly denied by 
the amended answer. Facts tending to prove this allega- 
tion are sworn to by both of the plaintiffs, and not denied 
by any testimony offered on the trial. It, therefore, though 
not found by the trial court, must be taken as a leading 
fact that the plaintiffs, and especially Eliza Betts, never 
voluntarily abandoned or left the homestead, but were for- 


176 SUPREME COURT OF NEBRASKA, 


Betts v. Sims. 


cibly ejected therefrom. And while it is true that, during 
the time of the matters and transactions found and referred 
to in the 9th, 10th, 11th, 12th, and 13th findings, the 
plaintiffs were not in the enjoyment of the actual posses- 
sion of the homestead, yet they were invested with all the 
rights guaranteed to them by the homestead law ; and in 
so far as the court by its 9th finding intended to establish 
that the plaintiffs moved off from the premises volunta- 
rily, and with consent left Brown in the undisputed posses- 
sion of the same, such finding is not sustained by the evi- 
dence. It appears from the deposition of Joseph Brown, 
taken by the defendant, and -read at the trial, that it was 
agreed between the parties that he should receive the deed 
for the land of Bentley to him in full payment for his pre- 
vious services; that there was no arrangement made for 
the residence of the plaintiffs or the possession of the 
place ; nothing said about it until about a year afterwards, 

In answer to the interrogatory, Who held possession of 
the place the year following? he answered that he did, but 
that Mrs, and Mr. Betts lived there, Mr. Betts being ab- 
sent part of the time in Oregon. In answer to the inter- 
rogatory, About when did they leave the place? he 
answered, a year after the deed was made to him by Bent- 
ley, and he further testified : 

Q. State whether or not you had any settlement with 
the plaintiffs at the time, and how was it made? 

A. I had a settlement a little while before they left. 
We tried to make it between ourselves ; it was finally left 
between Mr. Patton aud Mr. McKay. 

Q. What matters were included in the settlement? 

A. All of our former dealings. 

Q. Was the settlement made by the two men named 
accepted by all the parties and carried out? 

A. Yes, it was. 

Q. Who were the parties to that settlement ? 

A. Mr. and Mrs. Betts and myself were the parties 
interested. 
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Q. Was Mrs. Betts present during the whole transaction ? 

A. It took some time to make the settlement, and I 
don’t know whether she was there all the time, but she 
was there at the final agreement. 

Q. Was it, or was it not, a part of the final agreement 
that they were to remove from the place? to which the 
witness answered, ‘Tt was.” 

It then appears that Patton was in a position to know 
all of the facts connected with the dealings and relation- 
ship between Brown and the plaintiffs; and while it does 
not appear in evidence that he knew of the actual removal 
of the plaintiffs from the premises, as testified to by them, 
his residence in the immediate vicinity, and his participat- 
ing in arbitrating the difficulties and settlement between 
them, and his subsequent transaction in respect to the 
land, leave it scarcely to be doubted that he knew of the 
facts and circumstances attending their removal from the 
place. It seems that sometime in the early part of the 
year 1882 Joseph Brown conveyed the land in question to 
F. M. Patton, the same person who had acted as one of the 
arbitrators in the settlement between Brown and the Betts, 
as stated; and it is claimed by defendant that Eliza Betts 
took such part in this transaction that she is estopped in 
pais to deny the legality and binding force of the sale and 
conveyance, or the title derived therefrom by the defend- 
ant as Patton’s grantee. Brown testifies in answer to the 

Q. What did you do with the premises in August, 
1882? 

A. I deeded them to Patton. I was at that time living 
in Towa, and before that had received letters from George 
Betts, wanting to buy the premises of me. Mr. Patton 
came to Towa to see me, and said that Mr. Betts and him- 
self were going to buy the land in dispute, in partnership. 
Betts was to have the east eighty acres, arid Patton the 
west. Betts and myself agreed upon the price of the land 
through letters. 

12 
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The witness secks to connect Eliza Betts with this trans- 
action by the followiny statement—he says: “I came 
back to Nebraska with some cattle that Mr. Patton and 
myself had bought, and asked Mrs, Betts if they had a 
bond for a deed from Mr. Patton for the east cighty. 
T had deeded the whole quarter section to Patton. She 
said they had not. After this I asked Mr. Betts the same 
question. He said he did not, that he did not know 
whether he conld buy it or not.” 


The witness stated upon further examination, iv reply, 
as follows : 

Q. What, ifanything, did Mrs. Betts say about having 
such an arrangement with Mr, Patton. 

A. She said he promised to deed them the east eighty 
acres at the same price per acre that he paid me for the 
whole quarter section. 

Q. Did Mr. Patton have any writings from them, or 
either of them, when he came to you in Lowa? 

A. Yes, he had a bill against me from Mrs. Betts that 
he tricd to put in as part payment on the land. 

Q. In whase writing was the biJl, and for what 
amount ? 

A. In Mrs. Betts’ writing, and for twenty or thirty 
dollars. 

Q. Did you have any conversation with Mrs. Betts 
afterwards about it? 

A. Tasked her what she sent it for ; she said I owed 
her that much ; J told her I had paid them all np on our 
last. settlement. 

Francis M. Patton, for defendant, after stating that he 
was acquainted with the plaintiffs, and with Joseph Brown, 
and that he at one time held a deed for the Jand in ques- 
tion, was further examined as a witness, as follows : 

Q. How did you come to get that deed ? 

A. <Atthe time I had Mrs. Betts’ timber claim rented, 
Brown had the place ; the year before Betts had moved 
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off; Betts got a letter from Brown in Iowa; Betts had 
written to him to know what he would take for the place, 
and he brought it out to where I was ploughing and 
showed it to me, and he wanted we should buy that place, 
and we would take the place subject to the mortgage. 
I thought about it some; he said he could get it for 
$2,150. Brown wrote the terms in a letter. I thought I 
would take one-half of it, and he wanted to’drop down to 
a certain row of trees. I don’t know how much there was 
of it, but I should judge, probably, fifty acres. I never 
measured it. 

Q. Did you see Mr. and Mrs. Betts before you went? 

A. I went down and had a talk with Mis. Betts about 
going to buy this land of Joc Brown, and she agreed that 
she would take from that row of trees, east, and that it 

. was to be deeded to her individually. I agreed with the 
old man, first, and agreed with her second, and I went on 
and bought it, and told Brown, at the time, that I was 
buying it for the old folks and me. 

Q. Did she know, at that time, that Brown held the 
title to the land ? 

A. She did. 

Q. Did she make any claim, at that time, that she had 
any claim on the land ? , 

A. She did not. 

Q. Were they living on or occupying it as a home- 
stead ? 

A. They were not living on the homestead, but had 
moved off the fall before, and this was in July. 

Q. Did she say anything about not having signed the 
deed, or mortgage, or anything. 

A. She said she had not signed a mortgage, I think it 
was, that she had not signed some paper, but that it would 
have to go now. She wanted two or three rods north of 
the trees, so as to keep them clear off. 

Q. Did she give you an order, or anything of that 
kind? 
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A. She sent a bill, or order, or account, that amounted 
to some thirty odd dollars, by me to present to Joe, and 
collect it for her, and if anything was paid to her on that, 
it was to go on ‘lie land. 

Q. Was there any written contract, between you and 
her, with regard to that matter ? 

A. I think there was. I know if there was not that 
Mrs; Betts wanted one and spoke about having one. 

It is not contended by the defendant, nor could it be, 
nnder the facts of the case, that Patton was deceived or 
misled by anything said to him by Mrs. Betts ; he knew, 
as I conclude from all the facts and circumstances in the 
case, that the premises in dispute were at one time, and up 
to the fall before, the homestead of the plaintiffs ; and that 
they had been forcibly ejected therefrom. As a proposed 
purchaser of the land from Joseph Brown he was charged 
with notice of Brown’s title, as it appeared in’ the pablié 
records. It is presumed that he examined these records 
and knew their condition ; that the homestead title to the 
land was still in Eliza Betts. In addition to this he 
stated in his evidence, above quoted, that she told him 
that she had not signed some papers, but that now she sup- 
posed it would have to go. This was notice sufficient to 
put him upon an inquiry, which, if followed up by an ex- 
amination of the records, would have led to the knowledge 
of Brown’s want of title, had he not known it before. 

The homestead law is of comparative recent date. Many 
of its provisions have not heretofore been construed to 
their legal conclusion. I know of no case in which the 
precise question here presented has been considered ; and I 
am without the citation to any case involving the right of 
homestead claimants, in the brief of either counsel. We 
ave cited to many cases in which the doctrine of estoppel is 
discussed, and to some wherein married women residing 
with their husbands have been by their conduct estopped 
to deny the validity of conveyances and contracts involv- 
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ing their dower interests in lands, deeds for which they 
had not executed and acknowledged in accordance with law. 
Tam not prepared, nor do the exigencies of the case re- 
quire it, to lay down the rule that no conduct or declara- 
tions of a married woman, the second head of a family, 
will estop her to deny the validity of a deed not signed’ 
or acknowledged by her, and by which the family home- 
stead is sought to be invaded ; but I do say that, with my 
present views of the law, and the true construction of the 
statutes, it would require a very strong case, far stronger 
than the one at bar, to superiuduce that conclusion. Her- 
mau, in his Commentaries on the Law of Estoppel, to which 
we are cited by counsel for defendant, says, at Sec. 5, p. 3, 
vol. 1: ‘Where one, by his words or conduct, willfully 
causes another to believe in the existence of a certain state 
of things, and induces him to act on that belief, or to alter 
his own previous position, the former is estopped from 
averring against the latter a different state of things as 
existing at the same time. By the term willfully, it must 
be understood, if not that the party represents that to be 
true which he knows to be untrue, at least, that he means 
that his representation is to be relied and acted upon ac- 
cordingly ; yet generally without regard to intention, if 
the party so conducts himself as to deceive a reasonable 
man to his prejudice, he will be estopped from asserting 
the truth. ‘Thus where an action is brought for the con- 
version of a policy of insurance, and the plaintiff proves 
that he has given instructions to the defendant to effect a 
policy for him, and gives in evidence a letter from the de- 
fendant to the plaintiff, stating that he had effected the 
policy, the defendant is not allowed to contradict his own 
representation, and show that no policy bad been effected ; 
he is held liable as an insurer for the amount that would 
have been recoverable by the plaintiff on the policy if it 
had been duly effected.” 

Can it be possible, upon the facts and evidence of the 
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case, that it will be seriously contended that Patton was 
induced by anything that this elderly lady, over 80 years 
of age, said or failed to say to him to move in so doubtful 
a manner in so dubious a transaction—was her words the 
moving cause and inducement to go to the state of Iowa, 
* to his old acquaintance for whom he had acted as arbitra- 
tor in the settlement mentioned, and make the purchase of 
the land in question? TI cannot believe it; we think it is 
not to be credited. : 

The author quoted states the law of estoppel at Sec. 949, 
Vol. II., as follows: “One essential clement of every 
equitable estoppel, by which a man is to be precluded from 
claiming what is his own, is ignorance on the part of the 
purchaser or party claiming the benefit of estoppel, as to ” 
the true state of the title. To estop the vendor of real es- 
tate, by statements in regard to the effect of his deed or 
extent of the grant, such ignorance on the part of the pur- - 
chaser must concur with knowledge of his title, and will- 
ful concealment or misrepresentation in regard to it on the 
part of the vendor, or such gross negligence or indifference 
to the rights of others as, under the cireumstances, to be 
equivalent to actual and premeditated fraud. It must also 
appear that the language or conduct of such vendor was 
the direct inducement to the purchase by the other party, 
and that the purchaser will suffer if the vendor is per- 
mitted to deny it. Where one, who by settlement had ac- 
quired a right of pre-emption, promised a party, who was 
about purchasing the section pre-empted, that he would 
not assert his claim, it was held, that he was estopped 
thereby from applying for a certificate from the land 
office.” 

Upon the prineiple here laid down we would be required 
to believe that the knowledge of the old woman concern- 
ing her homestead rights concurred with the ignorance of 
Patton of everything connected with the title to the land 
and the acts and doings of Betts and Brown during the 
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past few years, with all of which we have seen he had op- 
portunity of knowledge. 

Again, in order to apply the doctrine of estoppel, under 
the above rule, it must appear that he was solely and di- 
rectly induced to make the purchase by her representations. 
That Patton was so influenced, or his conduct controlled in 
this purchase in any degreé by the acts, sayings, or doings 
of this octogenarian grandmotlier, is not to be believed, nor 
to be seriously entertained. 

It may be conceded that George Betts would be estopped, 
as well by his conduet as by his deed, to deny the title of 
the defendant, but it is the peculiarity of the homestead 
law that a part of, or interest in, the exempt homestead will 
not pass or be created unless the deed for that purpose be 
signed and acknowledged by both husband and wife in any 
case where the family consists of husband and wife with 
or without other members ; so that, even George Betts is 
not estopped to deny the defendant’s title, notwithstanding 
his deed and inculpatory conduct, so long as the deed 
remains unsigned and unacknowledged by Eliza Betts. 
Defendant, in brief of counsel, contends that the form of 
action used will not lie in the present case, where the 
plaintiffs are out of possession, unless they have the legal 
title to the land. In support of this they cite numerous 
authorities, including one of our own cases. To this 
proposition and argument there are two serious objections, 

First. The plaintiffs are possessed of the leval title, as 
we have seen, the U. 8. land patent runs to the heirs of 
William H. Betts, deceased ; George Betts is conceded to be 
his sole heir at law, and Eliza is the wife of George and 
the mother of the deeeased. By occupation and claim the 
premises became their homestead under the laws of this 
state. We have seen what has been attempted to divest 

them of the title. 
*  Sceond. The statute, Sec. 57, Chap. 73, provides 
that, “an action may be brought and prosecuted to final 
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judgment, decree, or order by any person or persons, 
whether in actual possession or not, claiming title to real 
estate against any person or persons who claim an ad- 
verse estate or interest therein for the purpose of deter- 
nining such estate or interest and quieting the title to said 
real estate.” 

The constitutionality of this provision of the statute is 
not questioned in this proceeding, nor has it been hereto- 
fore disputed. Its terms are too plain to require to be con- 
strued. It is contended that the defendant being in pos- 
session, this is a contest of legal titles, and that an action 
of ejectment should have been brought rather than an ac- 
tion to quiet title; that a court of equity will not try 
adverse claims to titles to land, which are wholly legal, 
and award the recovery of possession. To this is an- 
swered that the district court is a court of law and 
equity; it adjudicates in but one form of action in civil 
cases. A suitor in certain kinds of action, for the redress 
of certain grievances, or where the defence consists in the 
allegation and proof of a certain class of facts, is by the 
constitution guaranteed the right of trial by jury. A de- 
nial of this right would be ground for reversal of the 
judgment of the court. It is not doubted that the case at 
bar is within that class of actions. The pleadings contain 
all the essential allegations for the recovery of real estate, 
and the essential elements of the action formerly known as 
ejectment. Its object is to remove the cloud over the title 
of plaintiffs to the real e&tate in question by reason of the 
attempted conveyance of George Betts to the Bentleys, 
and the subsequent conveyances by them to Brown and 
Patton, as well as to regain the possession of the homestead 
now withheld from them by defendant, Doubtless this 
was a proper case for a jury, and had either party de- 
manded that it be tried to a jury, it can scarcely be con- 
ceived that any court would have denied that vight. If 
such denial had been made it would have been corrected in 
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this court. No such demand was made in the court below, 
and the right of a party thereto, after having chosen an- 
other method, in the same tribunal, cannot now be 
considered. 

The judgment of the district court is reversed, and a 
decree will be entered in this court quieting the plaintiffs’ 
title in the premises, and awarding the possession thereof 
to them in accordance with the prayer of the petition. 


DECREE ACCORDINGLY. 


THE other judges concur. 


EmMaA JAMESON, PLAINTIFF IN ERROR, V. THE STATE 
or NEBRASKA, DEFENDANT IN ERROR. 


1. Criminal Law: TRIAL. Ona trial for felony, the jury, after 
having been sent out to consider of their verdict, returned into 
court, announced that they had not been able to agree, and re- 
quested to have the testimony of the principal witness for the 
prosecution read to them from the reporter’s notes, which being 
agreed to in open court by the attorneys on either side, was ac- 
cordingly done. Held, That while the practice would not be 
encouraged, a conviction would not be reversed for that cause. 


2. The Evidence examined, and Held, To sustain the verdict. 


3. Instructions to Jury. The instructions complained of con- 
sidered, and Held, That applying the same to the evidence, they 
contain no reversible error. 


Error to the district court for Douglas county. Tried 
below before Grorr, J. 


Parke Godwin, for plaintiff in error. 


William Leese, Attorney General (Edward W. Simeral 
with him), for the state. 
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Coss, J. 


This cause is brought to this court on error from the 
district court of Douglas county. 

On May 17,1887, the attorney for the state filed an in- 
formation in said court against the plaintiff in error, 
charging that on April 26, 1887, in said county, she un- 
lawfully and feloniously took, stole, and carried away $60 
in money, the property of J. C. Barron, on which charge 
she was arraigned May 31st following, and, pleaded not 
guilty, There was a trial to a jury, with verdict of guilty, 
finding the value of the property at $60. A motion for 
a new trial was overruled on August 20th following, and 
the prisoner sentenced to the penitentiary, at hard labor, 
for three years.. 

The petition in error was filed August 16th last, and 
alleges the following errors of prosecution in the court 
below: 

1. Trregalarity in allowing the jury, after retiring to 
consider their verdict, to be brought into court, and di- 
recting the stenographer to read to the jury his notes of 
the testimony of the prosecuting witness, in chief, and not 
his cross-examination, nor other testimony in the case, 

2. The verdict is against the evidence, and is contrary 
to law. 

3. Error of law occurring at the trial and duly ex- 
cepted to. 

4, In giving the 7th, 8th, 9th, and 10th paragraphs of 
instructions by the court on its motion. 

5. In giving instruction No. 1, on request of the state. 

6. In refusing to give instruction No. 5, asked by 
defendant. 

7. In overruling the motion for a new trial. 


As to the first assignment, that the jury, before agrec- 
ing upon their verdict, requested the prosecuting witness’: 
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testimony to be read over to them, it is answered that it 
was permitted by the agreenient and consént of the pris- 
oner’s counsel, and could not have been deemed prejudi- 
cial at the time of the trial. Nor does it appear to have 
been a second testifying of the witness, without cross-ex- 
amination, as argued by counsel. No ruling appears, in 
the authorities cited, to censure the conduct of the jury in 
this instance, or to disparage this feature of their verdict. 
As to the second point, that the verdiet is contrary to 
the evidence, it is to be observed that there was no attempt 
to impeach the proscenting witness, or to question his char- 
acter for truth and veracity at the trial. He was cross- 
examined with dexterity, aud testified consistently, as to 
the time, place, and circumstances of his possession and 
loss of sixty dollars, in notes, from his pocket-book, at an 
assignation of the prisoner. His testimony was corrobo- - 
rated by that of police officers, in important particulars. 
All the parties present on the occasion of the larceny seem 
to have been, from their own testimony, under the influ- 
ence of liquor; and if that fact tended to qualify the 
moral capacity, or cloud the memory, of the prosecuting 
witness, as is presumed to be the case, the evidence of it 
was before the jury to be considered as an element of dis- 
trust towards the witness, and of doubt as to the prisoner’s 
guilt. The larceny was from the person, the prisoner, 
alone, present, the empty pocket-book found where she 
alone could conceal it, and the evidence has necessarily con- 
victed her. The degrading circumstances of the felony are 
such that this court does not feel obliged, in order to main- 
tain justice and do equal right, to exhibit the testimony of 
the trial, and weigh the evidence of the folly and crime of 
an inebriated citizen and an abandoned prostitute. The 
proposition seems too remote, from the apparent facts, that 
the witness might have been robbed several hours earlier, 
at another place, because the property was not found on 
the prisoner, several hours later, at the place of’ arrest. 
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The property was such as to have been easily concealed or 
disposed of, in the interval, without discovery. The pris- 
oner was tried in a deliberative court, defended by a skill- 
ful advocate, before a jury, her character was notorious, 
and the jurors, in her case, must have been competent 
judges of the value of the testimony before them, and of 
the merits of her defense. It does not appear from the 
record of the trial that the conviction was not justified by 
the evidence; nor is this to be classed “as a case wholly 
circumstantial,” as argued by counsel. The testimony of 
the prosecuting witness is direct as to the larceny, and that 
of the inmates of the house, and the attendant circum- 
stances, are concurrent with the conclusions against the 
prisoner. The second assignment is therefore considered 
unavailing to the plaintiff in error. 

The errors of the third and fourth assignments are not 
specified by counsel, and will not be further considered 
than to hold that the instructions in paragraphs 7, 8, 9, 
and 10, by the court, are not deemed erroneous, nor were 
they prejudicial to either party to the prosecution. 

Tt is objected in the fifth assignment that the court 
erred in giving instruction No. 1, at request of the state, 
qualifying the rule requiring the jury to be satisfied be- 
yond a reasonable doubt to warrant a conviction,—that the 
jury was not required to be satisfied beyond a reasonable 
doubt of each link in the chain of circumstances relied 
upon to establish defendant’s guilt. It is argued that the 
instruction may have led the jury to believe that it was 
not uecessary to submit proof of the three “links,” the 
taking, the possession, and the value (of the property), if 
they were satisfied through suspicion, conjecture, or cir- 
cumstance, of the guilt of the accused. Marion v. State, 
16 Neb., 358, Bradshaw v. State, 17 Neb., 155, and Heldt 
v. State, 20 Neb., 499, are cited in support of the objection 
to this instruction. 

In neither of the cases cited is this form of instruction 
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condemned, unless the words “each link” shall have been 
understood to mean such criminative facts in the evidence, 
essential to the conelusion, and from which the inference 
of guilt is to be drawn. If it is understood that the 
words have reference only to such evidentiary facts as 
strengthen others from which guilt is to be inferred, the 
form is not objectionable, and may be considered correct. 
And in the case of Bradshaw the court said: ‘It is not 
a reasonable doubt of any one proposition or circumstance 
which entitles to an acquittal, but a reasonable doubt of 
guilt arising upon the consideration of all.the evidence in 
the case.” 

Whatever sophism or ambiguity may be charged to 
the links in the chain of circumstances of the first clause 
of the instruction, is sufficiently explained by the words of 
the second clause, that “it is sufficient if, taking the testi- 
mony altogether, the jury are satisfied beyond a reasonable 
doubt that the state has proved each material fact charged, 
and that the defendant is guilty.” From this context it 
is not doubtful that the meaning and construction of the 
first clause of the instruction is that sanctioned in the case 
of Marion, that the words “each link” had reference only 
to evidentiary facts which might add force or weight to 
other facts from which the inference of guilt could be 
drawn. 7 
The case of Clair v. The People, 9 Col., 122, cited by 
counsel as “wholly circumstantial,” in which this form of 
instruction was ruled against, is not examined as a prece- 
dent, for the want of analogy to the present instance. 

The sixth assignment is also overruled, for the reason 
that the instruction No. 5, asked by the prisoner, “that 
there was no evidence that the money stolen was ever in 
her possession, or that she knew that the prosecuting wit- 
ness had such a sum of money,” were abstract considera- 
tions for the jury alone, without instructions from the 
court, and should not have been given. 
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The seventh assignment of error is disposed of by the 
observation that the sentence of the court below is afirmed. 


JUDGMENT AFFIRMED. 


THE other judges coneur. 


BarnaBas WELTON, PLAINTIFY IN ERROR, V. ANGELINA 
BALTEZORE, DEFENDANT IN ERROR. 


1, Husband and Wife: sePaRaTE PROPERTY OF WIFE. A sheriff 
levied upon personal property as that of E. B., the husband of 
A. B., whereupon A. B. brought an action of replevin and re- 
gained possession thereof, aud on the trial obtained a judgment 
in her favor. The testimony tended to show that, prior to the 
year 1879, she had received $250 from her father, which she 
loaned to her son, and had received live stock from him in sat- 
isfaction of the debt, and that the stock levied upon was a part 
of the offspring of such stock. The transfer took place in 1879, 
and the judgment against E. B., upon which the execution was 
issued, was recovered in that year, but there was no proof that 
the property transferred to A. B. was not exempt. Held, That 
to entitle the plaintiff in error'to a reversal of the judgment, 
fraud in the transfer must be established, and that it will not 
be presumed, particularly after the lapse of many years. 

2, Trial: EVIDENCE. A party who has examined a witness in 
part, when the witness is excused on the ground that the matter 
testified to was confidential, must show, either by the questions 
asked the witness and overruled, or by an offer of proof, that he 
desired the witness to testify further, otherwise the objection 
will be unavailing. 


Error to the district court for Holt county. Tried 
below before Post, J. 


Uttley, Benedict & Sisley, for plaintiff in error, cited: 
Romberg v. Hughes, 18 Neb., 579. 


No appearance for defendant ip error. 
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Maxwenn, J. 


The plaintiff in error is sheriff of Holt county, and as 
such levied an execution in favor of Aultman, Miller & 
Co. on “one bay horse eight years old, one sorrel mare 
eight years old, one black cow thirteen years old, one red 
and white cow (spotted) five years old, one set of double 
harness, one red heifer two years old, one roan heifer one 
year old, one red steer one year old, and one red bull two 
years old, of the aggregate value of $375,” as the property 
of Emory Baltezore. The defendant, who is the wife of 
Emory Baltezore, thereupon brought an action ‘of replevin, 
and obtained possession of the property, and on the trial 
the jury returned a verdict in her favor, upon which judg- 
ment was rendered, A large number of errors are assigned, 
many of which need not be noticed specifically. 

The defendant in error testifies that about thirteen years 
ago she received $250 from her father, and that she loaned 
this money to her son, Joseph Baltezore; that eleven years 
ago she purchased certain stock from her son in payment 
of said debt, and that the stock levied upon by the plaint- 
iff in error was a portion of such stock or the offspring of 
the stock purchased from her son. In this she is corrob- 
orated by her son and husband. On the part of the plaint- 
iff in error the assessment rolls for several years were 
introduced, to show that all personal property had been 
assessed to her husbarid, Emory Baltezore. The plaintiff 
in error offered to introduce a bill of sale of certain per- 
sonal property from Joseph Baltezore to the defendant in 
error. This bill of sale was made in the year 1879, and 
was filed for record in the county clerk’s office of Holt 
county, 

The plaintiff in error sought to introduce the record of 
this bill of sale, and objections being made, the court took 
the matter under advisement, and we find no ruling on the 
question. 
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The plaintiff in error also sought to introduce as a wit- 
ness one Ryland Parker, who stated that in the year 1879 
he was consulted by the parties defendant. He testifies: 
“T understood from the parties that about that time they 
were having or expecting some trouble in relation to some 
certain collections, and that the property was not exactly 
in the condition they desired it to be, and they wanted to 
make some shifts or transfers of the property, so as to 
accommodate their circumstances.” He also states that his 
business was that of a farmer, but that sometimes he en- 
gaged in what lawyers called pettifogging. In answer to 
a question by the court he testified, without objection: “If 
you will allow me to state with reference to the notes, with 
reference to the other parties, they came to me to know how 
they could get rid of paying those notes. I did not know 
of any other way for them to get rid of them, only to get 
rid of the property, if they had: any.” He had previously 
stated, in his testimony, that he thought the claim was 
that of Aultman, Miller & Co.- At this point the court 
ruled that, as the defendant in error had consulted Mr. 
Parker, his testimony was privileged, and this is now 
assigned for error. The testimony which he had given, 
however, was not stricken out, nor were questions pro- 
pounded to him and overruled which would tend to show 
a fraudulent disposition of the property in question, nor 
was there any offer to prove such fraud. The plaintiff in 
error, therefore, seems to have been satisfied with the evi- 
dence of Ryland Parker, and cannot predicate error upon 
their own neglect. or aught that appears, the property 
transferred from Emory Baltezore to Joseph Baltezore in 
the year 1879, and prior thereto, was exempt property, 
which the parties had a perfect right to dispose of as they 
saw fit. It isa familiar rule of the law that fraud will 
not be presumed, and particularly is this the case where it 
is alleged to have occurred many years before the bring- 
ing of the suit. The judgment on which the execution was 
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levied was recovered in June, 1879 , 80 that the creditor 
had abundant opportunity soon afta the alleged transfer 
to attack the same, and if fraudulent, set it aside. The 
questions of fact in the case were fairly submitted to the 
jury, and no material error is apparent in the record. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


JoHN W. WELBORN ET AL., PLAINTIFFS IN ERROR, V. 
Frankiiy W. EsK&y, DEFENDANT IN ERROR. 


1. Parties: INTERVENTION. A mere general creditor of a debtor, 
having no claim or interest in the goods, cannot intervene in an 
action between lien holders or owners of the goods. 


——~-~-. Where the petition for intervention states no 
fact entitling the proposed intervenor to become a party to the 
suit, the failure of the court to rule upon such petition, although 
erroneous, will not justify the reversal of the judgment. 


~ 


Practice in Supreme Court. Where none of the evidence 
produced on the trial is preserved in the record, it is impossible 
to review the facts. 


Error must affirmatively appear in the record to warrant the 
reversal of a judgment. 


= 


Error to the district court for Red Willow county. 
Tried below before CocHRAN, J. 


8. R. Smith, for plaintiffs in error, cited: Code, See. 
41, Estee’s Pleadings, third edition, Vol. 3, Secs. 4507- 
4519. ° 


G. H. Grubb and Rittenhouse & Starr, for defendant in 
error, cited: Fritz v. Grosnicklaus, 20 Neb., 481. 
13 
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MAXWELL, J. 


The defendant in error brought an action of replevin 
against the plaintiffs in error in the county court of Red 
Willow county, and on the trial judgment was rendered in 
his favor. The case was then taken on error to the dis- 
trict court, where the judgment of the county court was 
affirmed. The record shows that the VanNatta Lynds 
Drug Co. was made a defendant in the county court, but 
there is no evidence of service upon the company. That 
company also filed a petition to intervene, the ground of 
intervention being stated as follows: “That Franklin W. 
Eskey is in possession of said stock by virtue of a writ of 
replevin issued and levied thereon. ‘That your petitioner 
has a valid, subsisting, aud legal interest in said stock, as a 
creditor of D. R. White, for the purchase price of said 
stock, and is entitled to the possession of the same.” 

The county court treated the action as pending against 
the drng company, and entered a default against it, and 
made no ruling on the petition to intervene. The evi- 
dence in the case is exceedingly meagre, and we are left to 
conjecture in regard to several matters. We find a large 
number of affidavits in support of and against the entry 
by the county judge of a default against the drug company, 
aud the clear weight of the evidence sustains the entry. 
The county court should have ruled on the petition to in- 
tervene, but we know of no case where a mere general 
eveditor, having no claim upon the goods themselves, can 
intervene. The petition for intervention, therefore, fails 
to show any right of the drug company to the possession 
of the goods. The failure to rule upon the petition, 
therefore, was error without prejudice. 

2d. After defanlt was taken against the drug company, 
witnesses were called to testify in relation to the property, 
but none of this testimony is preserved in the record, 
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hence it is impossible for this court, as indeed it must have 
been for the district court, to determine in whom was the 
right of possession. Error must affirmatively appear. 
As there is no error apparent in the record, the judgment 
is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


JoHN W. WELBORN ET AL., PLAINTIFFS IN ERROR, V. 
Frankuin W. Eskry, DEFENDANT IN ERROR, 


Parties: INTERVENTION. A party who claims to be the owner of 
goods which are in controversy in an action of replevin may 
intervene in the case, upon filing a petition before judgment 
alleging his ownership, etc. 


Error to the district court for Red Willow county. 
Tried below before CocHran, J. 


S. R. Smith, for plaintiffs in error. 


G. H. Grubb and Rittenhouse & Starr, for defendant in 


error. 
MaxweEtt, J. 


The defendant in error brought an action of replevin 
against the plaintiffs in error in the county court of Red 
Willow county, and on the trial judgment was rendered in 
his favor. The case was then taken on error to the dis- 
trict court, where the judgment of the county court was 
affirmed. The record shows that the C. D. Smith Drug 
Co. was made a defendant in the county court, but there 
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is no evidence of service upon the company. ‘That com- 
pany also filed a petition in the county court to intervene, 
the ground of intervention being as follows: ‘“ That the 
defendant obtained said goods by virtue of an order of 
attachment issued out of the district court of Red Willow 
county upon the affidavit of petitioner herein, and that your 
petitioner is the owner of said goods and entitled to the 
possession thereof, and that the title of the petitioner is 
adverse to that of the plaintiff.” This petition makes a 
prima facie case, which entitles the petitioner to intervene. 
The court therefore erred in rendering a judgment with- 
out ruling upon the petition. If the petitioner is the 
owner of the goods, as claimed, it was entitled to be 
heard before final judgment. The allegation that it was 
served with summons as defendant in the case is not 
sustained by the record. The judgment of the district 
court is reversed, and the cause remanded for further 
proceedings. 


REVERSED AND REMANDED. 


THE other judges concur, 


C. SCHWANCK, PLAINTIFF IN ERROR, V. GEORGE Davis, 
DEFENDANT IN ERROR. 


Partnership: NOTE: CHATTEL MORTGAGE. Whereas promissory 
note was executed in the firm name by one of the partners, and 
a chattel mortgage to secure said note was also exeeuted in the 
firm name by the same partner, the presumption is that the in- 
struments were executed on behalf of the firm. 


Error to the district court for Madison county. Tried 
below before Norris, J. 
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Allen & Robinson, for plaintiff in error, cited: Story 
on Agency, Sec. 37. Medfillan v. Mackenzie, 2 Green : 
(Iowa), 268-271. 


Robertson & Campbell and Brome, White & Mapes, for 
defendant in error. 


MAXWELL, J. 


This is an action in replevin brought by the plaintiff 
against the defendant to recover certain goods upon which 
the defendant had a chatte] mortgage. The defendant in 
his answer states his right to the goods, as follows: “That 
as such sheriff, on or abont the 3d day of July, 1886, he 
took the said goods and chattcls mentioned in plaintiff’s 
petition as the goods of August Weigand and Bernard 
Strotman, comprising the firm of Weigand and Strotman, * 
by virtue of an execution issucd by H. D. Kelly, county 
judge of Madison county, Nebraska, on the Ist day of 
July, 1886, which said execution was issued upon a judg- 
ment rendered in the county court of Madison county, 
Nebraska, on the 19th day of June, 1886, in favor of 
Fred Schelly and against August Wiegand and Bernard 
Strotman, comprising the firm of Wiegand & Strotman, 
and the said execution was directed to him, the defendant, 
as such sheriff, and commanded him to make the amount 
of the same aud costs out of the goods and chattels of said 
August Wiegand and Bernard Strotman, being the mem- 
bers of the firm of Wiegand & Strotman, as aforesaid. 
‘That the defendant took said goods and chattels, as afore- 
said, upon said execution, and sold the same as required by 
law, and returned the proceeds thereof into the county 
court of Madison county.” 

The plaintiff claims under a chattel mortgage executed 
in the firm name of Wiegand & Strotman, on the 18th of . 
of May, 1886, to secure a note of $400 of that date, also 


198 SUPREME COURT OF NEBRASKA, 


Schwanck v. Davis. 


exccuted in the firm) vame. The proof shows that both 
of these instruments were executed by one of the partners. 
The court. therefore directed the jury to find a verdict for 
the defendant. This is now assigned for error. 

In giving this instruction we think the court erred. 


The presumption of law is, (hal a promissory note signed 
in the name of the firm, by one of the partners, is 
the note of the partnership. The question was before the 
supreme court of New York, in Whitaker v. Brown, 16 
Wend., 507, and it was held that a note given by one of 
several partners in the firm name is of itself presumptive 
evidence of a partnership debt. Church v. Sparrow, 5 
Wend., 223. Onondaga Co. Bank v. DePuy, 17 Weud., 
47. Pearcev. Wilkins, 2N.Y.,469. Nemeys v. Richards, 
11 Barb., 312. And the burden of proof is on the firm 
to show the want of authority of the partner. Carrier v, 
Cameron, 31 Mich., 373. Faler v. Jordan, 44 Miss., 
283. Sylverstein v, Atkinson, 45 Id., 81. There being no 
proof to show that the mortgage was executed for an in- 
dividual debt of the partner, the court erred in directing a 
verdict for the defendant. The judgment of the district 
court is therefore reversed, and the cause remanded for 
further proceedings, 


REVERSED AND REMANDED. 


Tuk other judges concur, 
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Scuoot Disrricr No. 1, or Rep WriLtow Country, 
PLAINTIFF IN ERROR, V. WILLIAM S. WHEELER 
ET AL., DEFENDANTS IN ERROR. 


School Districts: BOUNDARIES: DISCRETION OF COUNTY SU- 
PERINTENDENT. No cause of action will accrue to a school dis- 
trict as a corporation, against the county superintendent, for the 
manner ip which he may exercise his, discretion in changing the 
boundary of such district upon a petition signed by at least one- 
third of the legal voters thereof. 


Error to the district court for Red Willow county. 
ried below before Cocuran, J. 


G. LL. Grubb and Rittenhouse & Starr, for plaintiff in 
error. 


Rt. M. Snavely, for defendants in error. 


Reese, Cu. J. 


This action was commenced in the district court of Red 
Willow county, and_is for an injunction to restrain the 
county superintendent from apportioning any part of the 
state apportioninent to district number seventy-two, of said 
county, and to restrain the county treasurer from paying 
any such apportionment to the officers of said district. 

It is alleved in the petition that plaintiff, district nuniber 
one of Red Willow county, is duly organized under the 
laws of the state, (hat defendant, William S. Wheeler, is the 
duly elected county superintendent, and that the defendant, 
William Doyle, is the duly elected county treasurer ; that 
on or about the tenth day of January, 1886, the said dis- 
trict number one coutained certain territory which is de- 
scribed in the petition; that about the date named, the 
county superintendent made an order taking from the said 
school district a portion of the territory included within 
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its boundaries, and also taking from district number 
seventeen and district number forty-six a portion of the 
territory included within the boundaries of said districts, 
and of the territory thus detached he created and estab- 
lished district number seventy-two; that the petition 
signed by the legal voters of district number one, upon 
which the county superintendent acted in making the 
division, was not signed by one-half of the legal voters of 
said district; that a petition of one-half of the legal 
voters of district number forty-six was never presented to 
the county superintendent, nor of one-half of the legal 
voters of district number seventeen. 

2. It is alleged that the division was made without au- 
thority, and that it causes great and irreparable injury to 
the plaintiff, by depriving it of its share in the semi-annual 
apportionments, and by causing the school-house in said 
district number one, of the value of $700, which was con- 
structed near the center, to be now near one side thereof, 
and that, by the division, plaintiff will be deprived of its 
revenues and of its ability to maintain schools, to the ex- 
tent that it could do were the district not divided. 

To this petition the defendants demurred, the ground of 
the demurrer being, in substance, that the petition did not 
state facts sufficient to constitute a cause of action. The 
demurrer was sustained, and plaintiff declining to amend 
its petition, the cause was dismissed. 

The controlling question involved in this case.is, can 
the school district, as a corporation, maintain the action? 
This was decided in Cowles v. School District No. 6 of 
Jefferson County, at the January term of this court for 
the current year, and is reported in the 23d Neb., at 
page 655. 

The point was thoroughly examined in the opinion, 
written in that case by Judge Coss, and we deem it un- 
necessary, and, in fact, quite imprudent, to undertake to 
improve upon his discussion of the question. It must be 
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deemed sufficient to say that it was there held that all 
questions concerning the division of the district belong 
solely to the electors residing within the district, and that 
the school district, as a corporation, or guast corporation, 
has been vested with neither power nor duty in the matter, 
nor has any district officer, board, or school meeting, and 
therefore the corporation cannot maintain an action of the 
kind here presented. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


ELMER BUCHANAN, PLAINTIFF IN ERROR, v. J. T, 
MALLALIEU, DEFENDANT IN ERROR. 


1. Criminal Law: REFoRM scHooL. In a proceeding for the 
commitment of a juvenile offender to the reform school, under 
the law as it existed in the year 1886, the question of the age of 
the accused was one of fact, to he decided by the trial magis- 
trate (under the provisions of section 6 of the act), and the judge 
of the district court to whom the transcript is sent. If decided 
against the accused, the question can be re-examined in appel- 
late proceedings only, and not on habeas corpus. 


In such case the certificate of the committing 
judge is conclusive as to the age of the person committed. 


3. All presumptions ure in favor of the regularity of the pro- 
ceedings of the district court. 


Error to the district court for Gage county. Tried 
below before APPELGET, J. 


A, Hardy, for plaintiff in error. 


Pemberton & Bush, for defendant in error. 
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Rersn, Ce. J, 


This is a proceeding in error to the district court of 
Gage county. A petition for a writ of habeas corpus was 
filed in that court, in which Elmer Buchanan, by John C. 
Dolan, on his behalf, alleged that the said Elmer Bu- 
chanan was unlawfully deprived of his liberty by J.T. 
Mallalieu, superintendent of the State Industrial School 
for Juvenile Offenders. A writ of habeas corpus was 
issued to the defendant, and he returned thereto that, on 
the 25th day of May, 1886, Elmer Buchanan was placed 
in his custody, by virtue of an order of commitment, which 
is set out in full in the return. 

A trial was had in the district court, which resulted in a 
finding that the said Elmer Buchanan was not unlawfully 
deprived of his liberty, and that the matters litigated in 
that case had been formerly litigated, and constituted a bar 
to this proceeding. A judgment was entered for his return 
to the State Industrial School for Juvenile Offenders. The 
cause is brought to this court by the petitioner by proceed- 
ings in error. . 

The first contention of plaintiff in error is, that the 
- judgment and sentence by which he is deprived of his lib- 
erty are void, for want of jurisdiction of the conrt  pro- 
nouncing them, the petitioner being more than sixteen years 
of age at that time, to-wit, seventeen years of age. 

The law of this state as it was at the time of the com- 
mitment of Buchanan is found at page 484 of the Compiled 
Statutes of 1885. It is not necessary to discuss the whole 
act, and we will limit our inquiry to one or two sections, 
even at the risk of seeming to pass by, without noticing, 
some of the suggestions made in the brief and argument of 
counsel for plaintiff in error. 

Section six is as follows: “When a boy or girl under 
the age of sixteen shall be convicted before a justice of the 
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peace, or other niece court, of 1 any crime, or being a dis- 
orderly person, it shall be the duty of the magistrate before 
whom he or she may be convicted to forthwith send such 
boy or girl, together with all papers filed in his office on 
the subject, under the control of some officer, to a judge 
of a court of record, who shall then issue an order to the 
parent or guardian of said boy or girl, or such person as 
may have him or her in charge, or with whom he or she 
has last resided, or onc known to be nearly related to him 
or her, or if he or she be alone or friendless, then to such 
person as said judge may appoint to act as guardian for 
the purposes of the case, requiring him or her to appear 
at a time or [and] place stated in said order, to show cause 
why said boy or girl should not be committed to the 
reform school for reformation and instruction.” 

We also copy the eighth section of the act. It is as 
follows: “ At the time and place mentioned in said order, 
or at the time and place to which it may be adjourned, if 
the parent or guardian to whom said order may be addressed 
shall appear, then in his or her presence, or if or she fail 
to appear, then in the presence of some suitable person 
whom the said judge shall appoint as guardian for the 
purposes of the case, it shall and may be lawful for the 
said judge to proceed to take the voluntary examination of 
said boy or girl, and to hear the statement of the party 
appearing for him or her, and such testimony in relation 
to the case as may be produced, and if upou such examina- 
tion and hearing the said judge shall be satisfied that the 
boy or girl is a fit subject for the state reform school, he 
may commit him or her to said school by warrant.” 

The question of the age of the accused is then made one 
of fact for the decision of the convicting magistrate, and 
for the judge to whom the case is sent. It is the duty of 
the judge to ascertain whether or not the person brought 
before him is a fit subject for the reform school, and if he 
sees fit he may commit him or her to said school by 
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warrant. This being true, there would be no more 
authority for inquiring into the age of the person con- 
victed, on an application for a writ of habeas corpus, than 
into any other question of fact which could arise in the 
case, and become a proper subject of inquiry for the trial 
court, in the first instance, or the committing judge, in the 
second. 

Again, it is provided by section 9 that the judge shall 
certify, in the warrant, the place in which the boy or girl 
resided at the time of his or her arrest, also his or her age, 
as near as it can be ascertained, and “such certificate, for 
the purpose of this act, shall be conclusive evidence of his 
or her residence or age.” The record contains the warrant 
or certificate of the district judge, which in all respecis 
complied with the requirements of the act under consider- 
ation, and in which it is certified that the petitioner was 
under sixteen years of age, and a fit subject for the state 
reform school. But it is contended that the petitioner had 
not been convicted of any crime, to the knowledge of the 
judge of the district court, and that no papers were sent 
to him by the police judge, and hence the judge of the 
district court did uot acquire jurisdiction to issue the war- 
rapt. The record in the procceding shows that the order 
of the district court, committing the petitioner, was made 
on the 24th day of May, 1886, after a waiver of “an or- 
der to show cause” had been entered by his attorney. It 
also appears, by the certificate and transcript of the docket 
of the police judge, that, on the 18th day of the same 
month, a complaint was filed before him, charging the 
said Elmer Buchanan with an act which was a crime un- 
der the ordinances of the city of Beatrice; that upon 
trial the accused was found guilty, and fined in the sum of 
$50; that on the 21st day of the same month the mother 
of the accused filed with the police judge an affidavit of 
her belief that the accused was under sixteen years of age, 
and on that day the police judge made the following cer- 
tificate : 


JULY TERM, 1888. 205 


Buchanan vy. Mallalieu. 


“Strate or NEBRASKA, Vix 
Gage County. fo" 

“[, F. B. Sheldon, police jndge in and for the city of 
Beatrice, do hereby certify that Elmer Buchanan was, on 
the 18th day of May, 1886, convicted on his plea of 
guilty of the crime charged in the complaint hereto 
annexed, and was sentenced by me to pay a fine of $50 
and costs, and committed to the Gage county jail for non- 
payment; that the complaint and warrant hereto annexed, 
and the affidavit of Jane Buchanan, filed May 21st, are 
all the papers filed in said cause. Witness my hand 


this 21st day of May, 1886. 
“ F, B. SHELDON, 


“ Police Judge of the City of Beatrice.” 


This certificate corresponds, in all its parts, with the 
certificate required by section 6, and was evidently pre- 
pared for the purpose of its submission to the judge of the 
district court, in accordance with the provisions of that 
section. There isno doubt-of the jurisdiction of the dis- 
- trict judge over the subject-matter involved in the inquiry, 
and all presumptions are in favor of the regularity of his 
proceedings. While the record and papers certified by the 
police judge do not bear the filing of the clerk of the dis- 
trict court, we must presume that that record, or such 
other proof as the law required, was before the court, and 
that it acted upon proper and competent evidence. 

Again, it is insisted that by the failure of the judge to 
issue an order to those interested in the accused to’ show 
cause against his commitment, the district judge failed to 
acquire jurisdiction. To this we cannot agree. As we 
have said, we are satisfied that the district judge had be- 
fore him all the papers certified by the police judge. 
This included the affidavit of the mother of the petitioner. 
He, himself, was present in court, represented by his 
counsel. There was an appearance of all parties necessary 
to be before the court to entitle it to make the order. 
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This being true, there was no necessity for the judge to 
appoint any one to act as the guardian of the petitioner in 
the matter then hefore the court. It is quite possible that 
the decision of the district court, that. this proceeding was 
barred by a former proceeding of the same character, by 
which the petitioner sought his liberty, and which was de- 
cided against him in the former adjudication, was correct, 
and upon that question alone the decision of the district 
court might be affirmed, yct, in view of the record before 
us, we do not see proper to examine that part of the case. 
We believe the decision of the district court’ was correct, 
were it based alone upon the fact that the proceedings in 
the district court, upon which the warrant of commitment 
was issued, were sufficiently regular, aud that the court 
had ‘ample jurisdiction to make it. We believe, further, 
that the best interests of the petitioner require that he 
should remain where he is, until he arrives at the age of 
twenty-one years, or undergoes a radical change of mind 
as to his future course. 

It appears that the father of the petitioner is deceased, 
and that W. W. Buchanan and Charles F. Buchanan, who 
are brothers of the petitioner, are the administrators of the 
estate; that there are six children, the most of whom have 
attained their majority; that the appraisers’ estimate of 
the value of the estate at the time the administration was 
granted was over $50,000, and that the estate has not 
been divided, but has been kept intact, and is rapidly in- 
creasing in value. There is uo suggestion that Elmer’s 
interest in the estate is not being properly protected, nor 
that the administrators are, in any particular, falling short 
of their duty, except in a letter from Elmer to Dolan, 
which is found in the record. If there is any probability 
that the estate is not being properly administered, it is the 
duty of the county court to promptly cite the administra- 
tors to an accounting, and if the proof should show a fail- 
ure on their part to properly discharge the duties assumed 
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by them, some other careful and discreet person, to whom 
no objection exists, should be appointed to succeed them. 
Jn the meantime Elmer’s best interests cin be subserved 
by receiving an education in the institution where he now 
is, and by that reformation which his letters and the testi- 
mony of others shows would yreatly add to his comfort 
in future life. 

Viewing the whole case, we are satisfied that the decision 
of the district court was correct, and that uot only a due 
administration of the law but the best interests of Elmer 
Buchanan require that it should be affirmed, whieh is done. 


JUDGMENT AFFIRMED, 


THE other judges coneur. 


Magee@ie C. BLAKELEY, PLAINTIFF IN ERROR, V. THE 
Cuicaco, Kansas & Nepraska Raltway, DE- 
FENDANT IN ERROR. 


1. Railroads: EMINENT DOMAIN: EVIDENCE. Where persons 

are shown to be familiar with the value of a particular piece of 
land, across which a railroad has been built, they may be per- 
mitted as witnesses to testify as to the value of such tract im- 
mediately before the location of the road, and to the value 
thereof immediately afterwards. 


2. 


———. In such ‘case, it is competent for the 
' witness, in estimating the value of such real estate after the 
‘location of the road, to take into consideration all elements 
‘eaused by the construction of the road which would tend to 
diminish the value of the property. 


Error to the district court for Thayer county. Tried 
below before Morris, J. 


Griggs & Rinaker aud C. L. Richards, for plaintiff in 


error. 
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Manford Savage, for defendant in error. 
ReeEsk, Cx. J.’ 


This was an appeal to the district court of Thayer 
county from an award of damages to real estate resulting 
from the construction of the railroad of defendant in error 
over and across such real estate. 

The questions presented by plaintiff in error will be 
considered in their order. : 

During the trial, Nathan Blakeley was sworn as a wit- 
ness on the part of the plaintiff in error, and was asked 
the following questions: 

Q. For what purpose was this land adapted prior to 
the taking of it by the railroad? 

A. For agricultural purposes. It was not undev cul- 
tivation. 

Q. It could have been farmed, could it not, through- 
out? 

A. Yes, sir. 

Q. What do you consider the fair market value of this 
tract of land was September 4th, 1886, at the time of its 
appropriation by the railroad? 

A. From $1,000 to $1,200. 

Q. What was the fair market value of this tract of 
land, or that remaining after ‘the railroad right of way was 
taken, just after its appropriation by the railroad ? 

To which question the counsel for defendant objected as 

immaterial, incompetent, and irrelevant, which objection 
was sustained by the court; to which ruling the plaintiff 
then and there duly excepted. * * * * 
’ Q. ‘You are acquainted with the value of real estate, 
are you not, both before and after the taking of the land 
for right of way purposes, and know the damage caused 
by reason of the taking of the land for right of way pur- 
poses? 
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To which counsel for the defendant objected as imma- 
terial, incompetent, and irrelevant, which objection is sus- 
tained by the court; to which ruling of the court plaintiff 
then and there excepted. 

Counsel for defense (plaintiff) offered to prove that this 
witness is competent to testify as to the value of the real 
estate, before and after the taking of the same for railroad 
purposes, and is competent in this case, by reason of his 
experience in such matters, to state the fair market value 
of this tract of land at the time of the filing of the petition, 
September 4th, and its fair market value just after the 
taking by the railroad company, of the tract remaining 
unappropriated by the railroad, to which the counsel for 
the defendant objected as immaterial, incompetent, and 
irrelevant, which objection is sustained by the court, and 
to which ruling the plaintiffs then and there duly excepted. 

James Dinsmore was called as a witness for plaintiff in 
error, and testified that the fair market value of the forty- 
acre tract, through which the right of way had been taken, 
‘just before its appropriation by the railroad company, was 
about $20 per acre. He was then asked: 

“Q. What was the fair market value of the residue of 
the tract after the railroad had appropriated three and 
eighty-one-hundredths acres for its right of way ? 

“Whereupon counsel for defendant objected to the ques- 
tion, for the reason that the question is immaterial, incom- 
petent, and irrelevant, which objection is sustained by the 
court; to which ruling of the court plaintiff then and there 
excepted.” 

The following instruetion to the jury was asked by 
plaintiff, which was refused by the court, and to which 
exception was taken: 

“The jury are instructed that in this case the plaintiff is 
entitled to recover: Ist. The fair market value of the 
land actually taken at the time the same was appropriated 
for defendant’s right of way. 2d. The damages, if any, 

“14 
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to the remainder of the tract not taken, accruing by reason 
of such taking. 3d. In case they award to the plaintiff 
a sum exceeding $150, then they should allow him interest 
on the whole sum so now awarded him, from the 4th day 
of September, 1886, at the rate of seven per cent per 
annum; and the jury are further instructed that the damage 
done to that part of plaintiff’s land which is not taken is 
to be determined by ascertaining from the evidence the fair 
market value of such land not taken, immediately before 
and immediately after the strip was appropriated for the 
right of way, and the difference between such values, 
together with the value of the land actually taken, with 
interest as above specified, is the sum which plaintiff is 
entitled to recover in this action.” 

It is contended by counsel for defendant in error, in 
his brief, that the rules to be adopted in ascertaining dam- 
ages to real estate should be to show the fair market value 
of the land at the time of the presentation of the peti- 
tion for condemnation. This being shown, and the num-. 
ber of acres taken known, the value of the land actually 
taken for the right of way is thus determined. “ Having 
then proven the value of the entire tract before the road 
was built, the owner of the land may show by a plat (which 
was done in tliis case), or otherwise, the direction of the 
road through his land, the manner in which it is con- 
structed, the depth of the cuts, the height of the fills, and 
the inconvenient shape in which the remainder of the land 
is left, whether any portion of the land is rendered inac- 
cessible by reason of the construction of the road, the use 
to which the land is naturally adapted; in fine, the testi- 
mony should make complete word pictures of the land, 
one showing its condition before the road was constructed, 
and the other showing it after its construction. The jury, 
then, with these facts before them, can say how much the 
land owner is damaged,” ete. 

This seems to have been substantially the conclusion of 
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the trial court, and hence its rulings upon the testimony 
offered and upon the instruction asked. There are many 
objections to this method of computing damages, a part 
only of which we can here notice. It is well known that 
juries are not selected with any reference to their occtupa- 
tion or experience in connection with the subject-matter of 
litigation which is liable to be submitted to them. he 
business of many jurors is such that they would have but 
little, if any, judgment upon a question of the value of 
real estate for agricultural purposes, their attention never 
having been directed in that channel. Many very intelli- 
gent men would know but very little, if any, more as to 
the proper estimate of damages after having heard evi- 
dence of the kind referred to than before. The estima- 
tion of values has always been considered proper testimony, 
when given by those competent to testify upon that sub- 
ject. ‘To render such testimony intelligent, it must be by 
witnesses having knowledge of the fact. To the mind of 
the writer it seems very clear that the proper mode of 
assessing damages is by calling as witnesses those persons 
who are acquainted with the land and its value. This 
seems to be conceded by defendant in error, so far as es- 
tablishing the value of the real estate in the first instance 
is concerned. We can see no objection to their testifying, 
if competent to do so, to the value of the remaining real 
estate after the condemnation, as well as before the right 
of way has been taken. This is not usurping the province 
of the jury. It still devolves upon the jury to harmonize 
the testimony, as far as possible, aud in case of conflict to 
decide as to the weight to be given to the testimony of the 
various Witnesses, and when so done to ascertain by proper 
computation the amount to which the plaintiff would be 
entitled. 

We think the correct rule, and the one which is now es- 
tablished in this state for proving damages to real estate, 
is, to estimate the value of the land actually taken. To 
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this should be added the depreciation in value, if any, of 
the remainder of the tract or body of Jand through which 
the road runs, caused by the taking of the portion for 
right of way and the construction of the road through the 
tract. R. V. R. BR. v. Arnold, 13 Neb., 485. Also see 
FF. fod M. V. RR. Co. v. Marley, ante p. 138, and 
Harrison v. Jowa Midland R. R. Co., 36 Iowa, 323; also 
N. E. Neb. R. BR. Co. v. Frazier, ante pp. 42, 53. 

The question as to the computation of interest being ex- 
cluded by this instrnetion is not considered, for the reason 
that the error was corrected by the district court in its rul- 
ing upon a motion for a new trial. 

The court, upon its own motion, gave the jury the fol- 
lowing instruction: 

“The jury are instructed that in estimating the damages 
due plaintiff for right of way appropriated by the railroad 
company, you will not allow anything for the noise and 
confusion incident to the operation of the trains, nor any 
damages that may result by reason of the negligence or 
operation, construction, or management of the road.” 

This instruction seems to have been copied from the in- 
struction given in Railroad Company v. Linn, 15 Neb., 
234, and it is insisted by defendant in error that it has 
been approved by this court in that case. The latter por- 
tion of the instruction is correct. The presumption is, 
that the railroad company will properly and carefully con- 
struct aud manage its road. Should it fail, and damages 
be thereby caused, it would doubtless be liable for such 
damage. It is also true, as: we view the law, that it is 
not the province of the jury to allow anything specially 
for the noise and confusion incident to the operation of the 
trains, but it is no doubt trne that these are proper ele- 
ments to be considered by witnesses in estimating the value 
of real estate after the construction of the road. 
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The judgment of the district court is reversed, and the 
cause remanded for further proceedings. : 


REVERSED AND REMANDED. 


THE other judges concur. 


Louis BeERGHOFF, PLALNTIFF IN ERROR, V. THE Stare 
or NEBRASKA, DEFENDANT IN ERROR. 


Criminal Law: EVIDENCE. Except in cases where it is necessary 
to show guilty knowledge, it is not admissible to prove that, at 
another time and place, the accused committed, or attempted 
to commit, a crime similar to that with which hestands charged. 
Cowan v. State, 22 Neb., 519. 


Error to the district court for Douglas county. Tried 
below before Hoprwent, J. 


Offutt & English, for plaintiff in error, cited: Common- 
wealth v. Jackson, 132 Mass., 17. Cowan v. State, 22 
Neb., 525. 


William Leese, Attorney General, and Ef. W. Simeral, 
for defendant in error, cited : Smith v. State, 17 Neb., 362. 
People v. Gray, 66 California, 271. Mayer v. People, 80 
N. Y., 864. Copperman v. State, 56 N. Y., 592. Common- 
wealth v. Eastman, 1 Cush., 189. Commonwealth v. Jeffries, 
7 Allen, 548. People v. Gray, 66 Cal, 271. Trogdon v. 
Commonwealth, 31 Grattan, 872. Bielschofsky v. People, 
3 Hun, 40. Wood v. United States, 16 Peters, 341. 


Coss, J. 


The plaintiff in error was informed against in the dis- 
trict court of Douglas county for having, by fraudulent 
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representations, obtained of the firm of Kirkendall, Jones 
& Company, of Omaha, certain goods, wares, and merchan- 
dise of the value of $397.50. To the information he 
pleaded not guilty, and was tried to a jury, which returned 
a verdict of guilty and found the value of the goods to be 
more than $35. 

The plaintiff’s motion for a new trial, after verdict, was 
overruled, and he was sentenced to imprisonment in the 
state penitentiary for four years. 

He brings his cause to this court on error, with nineteen 

“assignments of error at the trial in the cone below. 

The second is, that the court erred in permitting the 
state to introduce in evidence the testimony of KE. / 
Houghton, J. T. Robinson, J. G. Gilmore, Moritz Meyer, 
and H. J. Moynahan. 

It appears from the bill of exceptions that, on the trial, 
the prosecuting attorney called as a witness E. A. Hough- 
ton, who testified that his business was that of wholesale 
dry goods and notions; that he knew the defendant; that 
he became acquainted with him about the first of August 
of last year; that he then had conversation with him, 
The following questions were then put to the witness by 
the state : 

Q. State whether or not he purchased any goods of 
your firm? (Which was objected to by the defense, on the 
ground that it was an attempt to prove by the witness the 
supposititious fact that defendant, at the time of the in- 
quiry, obtained goods and merchandise of the witness’s 
firm under alleged false pretenses, and on the further 
ground that the offense cannot be sustained by proving an 
attempt to commit, or by the commission of other offenses 
at the time, the testimony, for that reason, being irrelevant, 
immaterial, and incompetent. The objection was overruled 
by the observation of the court that, “the testimony is ad- 
missible for the purpose of showing the intent of the party 
charged. [ am very confident that the testimony ought 
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to be allowed in this case ; it is too fine a distinction to be 
recognized here,” and was, therefore, overruled.) 

The examination was then continued as follows: 

Q. To what firm do you belong? 

A. M. E. Smith & Company. 

Q. Did the defendant purchase any goods of your firm? 

A. Yes, sir. 

Q. When? 

A. About the 13th of August. 

Q. Did you at that time, or prior, have a convergation 
with defendant? 

A. Yes, sir. 

Q. When? 

A. On Saturday, the 13th of August. 

Q. Will you give that conversation? 

A. He was introduced to me by one of our traveling 
men, and said he wanted to buy some goods, but wanted to 
look up a location first, and that he understood that Shelby, 
Neb, was a good point, and wauted to go out there and look 
it over, and if it was satisfactory, he would come baek and 
buy the goods. 

Q. Did he say whether not he had been out there’? 

A. He did not. 

Q. What hour of the day was this? 

A. Sometime after 12 x1. He went on to say then 
what his assets were, and remarked that he had traded a 
farm in Michigan for a stock of goods which was there in 
Michigan, and would be until he had a chance to look up 
a location, then he would have them shipped to wherever 
he couelnded to locate. He made no remark to me of hav- 
ing $1,000 in moriey, but said he could pay some casli on 
the bill. He asked me, further, about the terms, and [ 
told him that unless “A. No. 1” references were given and 
statements were made, we could not fill his order, and if 
so we preferred to make the terms thirty days, and he said 
he would see. Then he asked if he could go to Shelby 
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that night and come back and buy his goods on Monday. 
We referred to a time-table and found he could go out 
and come in in time to buy his goods and have them ship- 
ped on Monday. It was about train time then when he 
went out of the store, and that was the last I-saw of him 
that day. 

Q. Did he buy of you that day? 

A. No, sir. 

Q. When did you next sce him? 

A. On the 17th of September. 

Q. Did he come into your store then? 

A. Yes, sir. 

Q. What conversation did you have with him? 

A. Thad sent him a statement of the bills which were 
due, and requested the money. 

Q. When did he purchase of you? 

A. He made a purchase on the 14th of August. I 
did not see him on that day. 

Q. Who was it that sold them? 

A. Qurtraveling man. I did notsee him on the 18th, 
nor until the 17th. 

Q. Do you know how much he is indebted to your 
firm, of your own personal knowledge? 

A. Yes, sir. Exactly what was sold him at the time, 
and at times afterwards. 

Q. State how much is now due to your firm? 

A, About $929. 

Q. What do you value the goods that he bought, alto- 
gether? 

A. Between $1,400 and $1,500. 

Q. How much cash did he pay you? 

A. $475 and $5 discount. 

Q. He now owes exactly how much? 

A. $929.91. 

Q. You saw him the next time on the 17th of Sep- 
tember? i 


a 
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Yes, sir. 
Did you have a conversation with him? 
‘Yes, sir. 
Where did yon see him? 
At our store, in the office, here in the city. I had 
only made a statement for the thirty days’ bill, which was 
due, and requested the money for it, and he came in on 
Saturday afternoon, and remarked that he had received the 
statement, and not knowing exactly how the business was 
done by the jobbers in this country, he thought he would 
come in and see me, and explain the matter to me, and said 
he had not got quite as much money as he expected to have 
at this time, and that he would pay me $200, and paid me 
the money in persou, and I gave him a receipt; he also 
asked me if he could have a few more goods, and acted a 
little nervous about it, and said he was ina hurry; that 
his folks were coming that afternoon, that he wanted to go 
out home with them, that he wanted to buy a trunk and 
have it packed with the goods so that he could take them 
all along with him. It was then between 2 or 3pm. 1 
told him that would be all satisfactory, and hoped before 
the other thirty days came around that he would be able to 
square up the account, He said he thought he would from 
the way his trade was then running, I introduced him to 
one of our salesmen who sold him about $300 worth of 
goods. In the meantime he was taken out to another 
store and a trunk was bought and sent back to our place, 
and the goods packed in this trunk while he was there, 
and a wagon was sent with the trunk to the depot in time 
for the train, 

Q. What became of the trunk? 

A. I never knew. 

Q. Did you get your money for the trunk or goods? 

A. No, sir. 

Q. What class of goods were they? 

A. Some of them were high priced goods, and Hannel 
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Q. Any silks? 

A. A few, but mostly double width flannel suitings, 
cashmere, and of that description, hosiery and high priced 
stuff of that kind. 

Q. How much money did he pay when he bought the 
first bill in August? 

A. Two hundred and seventy-five dollars in cash and 
$5 discount. 

Q. That would be $275 in cash? 

A. Yes, six. 

Q. Did you ever see the defendant from that time un- 
til after his arrest? 

I did not. 

Did you ever see any of his goods ? 

‘Yes, sir. 

Where? 

At Council Bluffs. 

Do you know where they were being shipped to? 
To Grand Forks, Dakota. 

Did you see the goods marked? 

Yes, sir. 

How were they ee 

They were marked 8. Sanberg, Grand Forks, Da- 
kota, when they came to the depot. They were marked 
after that, S. Sanberg, Centreville, Dakota. 

The testimony of Robinson, Gilmore, Meyer, and Sloan 
was of like character of that detailed. They were sever- 
ally of as many different firms of wholesale merchants of 
Omaha, and each was permitted to testify as to conversa- 
tions and dealings with the defendant at or about the date 
of the offense, which tended to prove as many separate 
offenses of the same general character as that charged in 
the information. 

The case of Cowan v. The State, 22 Neb., 519, is similar 
to the case at bar. Cowan was convicted of obtaining 
niouey under false pretenses from the First National Bank 


POPOPLPoPOoP 


JULY TERM, 1888. 219 


Berghoff v. State. 


of Ord. In delivering the opinion of the court, the then 
chief justice, MAXwWeExt, said: “On the trial of the cause 
the state was permitted to introduce testimony to show that 
the accused had in two other cases, entirely distinct and 
separate from that under consideration, obtained goods 
under false pretenses. This was entirely unauthorized, 
and could not fail to be prejudicial to the accused, Ex- 
cept in cases where it is necessary to show guilty knowledge, 
it is not admissible to prove that at another time and place 
the accused committed, or attenipted to commit, a crime 
similar to that with which he stands charged, as it cannot be 
expected the accused will be prepared to disprove collateral 
attacks of this character. The law, therefore, excludes such 
evidence.” 

In arriving at this opinion, the covrt considered most, if 
not all, the cases wherein the point before us has been dis- 
cussed, both in England and America, especially those cited 
by counsel in the brief of cither side, as well also the 
standard text writers. It had not eseaped our attention 
that these cases present a conflict of authority and many 
irreconcilable propositions. Neither had it been unob- 
served that the exigencies of many cases had induced courts 
from time to time to add to the exceptions to the general 
rule, which confines the prosecution to the proof of the 
necessary facts to establish the distinct fact charged in the 
indictment or information. And being substantially with- 
out precedent of our own, we conceive it to be the safer 
course to follow those cases which seem to adhere closest to 
the principles of the law, and were most conservative of 
fair and stable practice in the administration of criminal 
juvispradence. 

The following from Roscoe’s Criminal Evidence, 7th 
Kd., 92, is given as authority for the views expressed: 
“There are three classes of offenses in which, from the 
nature of the offense itself, the necessity for this species of 
evidence is so frequent that they will be considered sepa- 
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rately, These are—conspiracy, uttering forged instruments 
and counterfeiting coin, and receiving stolen goods. In 
these the act itself which is the subject of inquiry is almost 
always of an equivocal kind, and from which malus animus 
cannot, as in crimes of violence, be presumed; and almost 
the only evidence which could be adduced to show the 
guilt of the prisoner wonld be his conduct on other occa- 
sions, Though it must be acknowledged that in the two 
first of these the crown, being often directly interested, has 
sueceeded in pushing the rules of evidence to their ex- 
iremest severity against the prisoner.” 

While it is true that many eases have added to the above 
that of obtaining goods under false and fraudulent’ pre- 
tenses, and while a class of such, as that of false weights 
and measures, false metals, paste jewels, spielmark, ete, 
come within the reason of the above, yet cases where the 
false pretense consists in misrepresentations of the credit, 
of the means and ability to pay, and the mercantile stand- 
ing of the accused, do not, in my opinion, come within 
the reason of the exception. I do not think that the case 
at bar comes within the reason of any exeeption to the 
general rule, that the evidence should be coufined to the 
proof of the offense charged. 

The plaintiff is charged (in all the technical terms of the 
pleader) with unlawfully, willfully, knowingly, and feloni- 
ously pretending to one Chas. A. Coe, of the firm of Kirken- 
dall, Jones & Co., of Omaha, that he, Louis P. Berghoff, 
the plaintiff, was, on the 13th of August, 1887, a member 
of the firm of J. Linberg & Co., composed of I. Linberg and 
Louis P. Berghoff, and that his said firm was the owner, 
and possessed free of incumbrance, of goods, wares, and 
merchandise of the value of $2,500, which goods, of the 
value aforesaid, the said Louis P. Berghoff then and there 
unlawfully and falsely pretended to the said Charles A. 
Coe, of the firm of Kirkendall, Jones & Co., were in transit 
from the state of Michigan to Shelby, Polk county, Ne- 
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braska, to be there held and possessed by I. Linberg & 
Co. for sale in their business, which, said Louis P. Berg- 
‘hoff falsely represented, they were about to permanently 
establish in Shelby, for sale in the usual course of business, 
and that said firm of I. Linberg & Co. were possessed of 
$1,000 cash on hand, as assets for the purposes of their 
said business, and that the total assets of the firm amounted 
to $3,500, and that said firm had no liabilities whatever, 
and was worth the net sum of $3,500, free of all incum- 
brances, which statement was made by Louis P. Berghoft 
in behalf of said firm of I. Linberg & Co., for the purpose 
of obtaining credit of the firm of Kirkendall, Jones & Co., 
and by means of the false pretenses the said Berghoff, in 
the name of I. Linbery & Co., unlawfully and felouiously 
obtained from Wirkendall, Jones & Co., the said firm re- 
lying upon the statements and pretenses so made, and 
believing the same to be true, goods and merchandise of 
the value of $397.50, of the goods and merchandise of 
Kirkendall, Jones & Co., with the intent to unlawfully 
and feloniously cheat and defraud Kirkendall, Jones & 
Co. of the same and of the value thereof. Whereas the 
firm of I. Linberg & Co. did not own the goods, wares, 
and merchandise, ov any part thereof, on hand, free of all 
incumbrance, of the value of $2,500, nor were the same, 
or any part thereof, in transit from the state of Michigan 
to Shelby, Polk county, Nebraska, to be there held and 
possessed by I. Linberg & Co. for sale in their business, 
or for any other purpose; and, in truth and in fact, the 
said pretended firm of J. Linberg & Co. did not have, and 
were not worth, $3,500 over and above their liabilities, and. 
free of incumbrance, and did not have the total assets of 
the value of $2,500, nor $1,000 in cash, nor weve they 
about to establish a permanent business in Shelby, Polk 
county, Nebraska, as falsely represented by Louis P. Berg- 
hoff, contrary to the statute, ete. 
If the acensed made the representations to Coe, as 
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charged, that fact was as susceptible of proof as any other 
similar fact. I think he had the right to be convicted of 
it by evidence coming within the general rules, and not to 
be called upon to answer to other gharges and meet evi- 
dence of other distinct offenses, although of a like charac- 
ter. As said by Justice Devins, in Commonwealth v. Jack- 
son, 132 Mass., 16, cited by counsel for plaintiff in error: 
“Such evidence compels the defendant to meet charges of 
which the indictment gives him no information, confuses 
him in his defense, raises a variety of issues, and thus diverts 
the attention of the jury from the one immediately before 
it; and, by showing the defendant to have been a knave 
on other occasions, creates a prejudice which may cause in- 
justice to be done him, It is a well-settled rule of the 
criminal law that the general character of the defendant 
cannot be shown to be bad, unless he shall first attempt to 
prove it otherwise. It ought not to be assailed indirectly 
by proof of misconduct in other transactions, even of a 
similar description.” 

In the case of the Queen v. Oddy, 5 Cox’s C. C., 210, 
Lord Campbell, in delivering the opinion of the court of 
criminal appeal, said: “ With regard to the admission in 
evidence of the proof of previous utterings upon indict- 
ments for uttering forged notes, I have always thought 
that those decisions go a great way, and I am by no 
means inclined to apply them to the criminal law gen- 
erally; but certainly evidence of that description shows 
the prisoner skillful in dealing with forged paper, and that 
may lead to the inference that he knew the particular notes 
to be forged; but there is no ground upon which, from 
evidence like this, the scienter can be inferred upon a charge 
of feloniously receiving stolen goods.” 

Following the decision in the case of Cowan v. The State, 
supra, I am of the opinion that the district court erred in 
admitting the evidence excepted to in the second assign- 
ment, and as there must be a new trial, the other errors 
assigued will not be further considered. 
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The judgment of the district court is reversed, and the 
cause is remanded for further proceedings in accordance 
with law. 


REVERSED AND REMANDED. 


THE other judges concur. 


Srave or NEBRASKA, EX REL. Eama WILKINS, v. 
Davro F. LeFevre. 


Courts: RECORDS OF DISTRICT COURT. Section 27 of chapter 19 of 
the Compiled Statutes of 1887, makes it the duty of the clerk 
of the district court to keep a record of the proceedings of the 
court, under the direction of the judge of such court. The su- 
preme court bas no jurisdiction or authority to exercise the 
functions of the district court in the matter of the preparation 
of the records of said court. Its jurisdiction, except in certain 
cases, being appellate and not original. 


ORIGINAL application for mandamus. 
Uttley & Benedict, for relator. 
No appearance for respondent, 


ReEEsE, Cx. J. 


This is an application to this court, in the exercise of its 
original jurisdiction, for an order in the nature of a man- 
damus, to compel the defendant in error, who is the clerk 
of the district court of Brown county, to spread upon 
the records of that court certain orders made by it. 

It is alleged that plaintiff had recovered certain judg- 
ments against John Wilkins, in the county court of said 
county, and had caused a transcript thereof to be filed in 
the office of the clerk of the district court, and procured 
executions to be issued thereon against the property of the 
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judgment debtor; that the sheriff had levied the execu- 
tion upon the real estate of the execution defendant, and 
had sold the same to plaintiff, and made his returu to 
the district court, by which the sale was confirmed, and a 
deed ordered. 

It appears that the written order was made by the judge 
of the district court, in a county of his district other than 
the one in which the sale was made, and accompanying 
such order was a direction to the clerk to withhold it 
from the files and records in a certain contingency. 

Section 27 of chapter 19 of the Compiled Statutes of 
1887, provides that the clerk of cach district court shall 
keep a record of the proceedings of the court under the 
direction of the judge of said court, the same to be signed 
in open court by the judge. 

We have not been cited to any law, either statutory or 
unwritten, and we know of none, which confers upon the 
supreme court jurisdiction to control or direct the minis- 
terial officers of the district court in the discharge of their 
duties, which are by law placed under the dircet supervis- 
ion of that court, Except in certain cases mentioned, the 
jurisdiction in the supreme court is exclusively appellate, 
and can only correet the errors of the district courts and 
their officers in appellate proceedings, in the manner pro- 
vided for by law. The clerks of the various courts are 
under the control and dircetion of the courts of which 
they are such clerks, and in the discharge of their duties 
as such clerks, in all matters wherein the authority to con- 
trol them is expressly or by implication lodged in such 
courts, the supreme court cannot interfere, unless there is 
some error or refusal to discharge its duty upon the part of 
the court itself. 

The application for the order is dismissed. 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 


. 
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Wiiitam Waters, PLAINTIFF IN, ERROR, V. WILLIAM 
FB, SHAFER, DEFENDANT IN ERROR. 


Statute of Frauds: PROMISE TO PAY DEBT OF ANOTHER. Where 
a merchant refused to sell goods on credit to a person desiring 
such credit, and after such refusal the father of the person to 
whom credit had been refused directed the merchant to furnish 
the goods as requested, and that he would pay for the goods so 
farnished, and where the goods were furnished upon the faith 
of that promise, such promise would be an original undertak- 
ing, and not within the statute of frauds as a promise to pay the 
debt of another. In such a case, an instruction that, if the 
promise was to see the goods paid for, and upon the faith of 
such promise the goods were furnished, that the promise would 
be binding, examined, and Held, That if not applicable to the 
evidence in the case, for the reason that the promise was an 
unconditional one, it was without prejudice. 


Error to the district court for Richardson county. 
Tried below before Broapy, J. 


Isham Reavis, for plaintiff in error, cited: Morrissey v. 
Kinsey, 16 Neb. 17. Rose v. O'Linn, 10 Neb., 364. 
Mallory v. Gillett, 21 N. ¥., 412. Clapp v. Webb, 52 
Wis., 641. Langdon v. Richardson, 12 N. W. Rep., 622. 
Cole v. Hutchinson, 26 N. W. Rep., 319. Studley v. 
Barth, 19 N. W. Rep., 568. 


FE. W. Thomas, for defendant in error, cited: Grant v. 
Wolf, 34 Minn., 32. Sanders v. Classon, 13 Minn,, 379. 
Maddox v. Pierce, 74 Ga., 838. Larson v. Jensen, 53 
Mich., 427. 


REsEsk, Cu. J. 


This action was commenced before a justice of the peace 
‘ef Richardson county, by defendant in error against 
plaintiff in error and his two sons, upon an account for 
goods sold by defendant in error to them. 

15 


226 SUPREME COURT OF NEBRASKA, 


Waters v. Shafer. 


William Waters, father of Jacob and Conrad, filed for 
answer a general denial, Jacob and Conrad Waters made 
no defense. The cause was removed to the district court 
by appeal, where it was tried, as between defendant in 
error and plaintiff in error, to a jury, who returned a ver- 
dict in favor of defendant in error for the amount of his 
claim. 

There is sufficient in the evidence which was submitted 
to the jury to sustain a finding by them that plaintiff in 
error and his two sons resided together upon a farm; that 
the sons desired eredit of defendant in error, who was a 
merchant, but which was refused unless plaintiff in error 
would become liable for the payment of the debt; that he 
consented to become so liable, agreeing to pay the debt, 
and that the goods were furnished upon the faith of his 
promise, 

The testimony of Lankford Shafer, son of defendant in 
error, was to the effect that his father was unwilling to 
give credit to plaintiff’s sons, and that he, the witness, 
asked plaintiff in error if he would assume the liability, 
and he said, “ Let the boys have what goods they wanted, 
he would pay for them.” 

It is true that the books show charges made to the per- 
son who obtained the goods, but this is explained as being 
for the purpose, only, of being able to identify the pur- 
chaser, should any question arise as to the sale. We have 
no doubt that an agreement of the kind as is testified to 
by the witness for defendant in error would constitute an 
original undertaking, upon the part of plaintiff in error, 

‘and would not be within the statute of frauds. Tt was not 
a promise to pay the debt of another. The debt did not 
exist at the time the promise was made; no reliance was 
placed upon the credit of the sons of plaintiff in error. 
No credit was given to them. Sanders v. Classon, 13 
Minn., 352. Grant v. Wolf, 34 Id., 32. Maddox v, 
Pierce, 74 Ga., 838, 
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Upon the trial the court gave the jury the following 
instructions : 

“Tf the jury find from the evidencd that William Wa- 
ters told the plaintiff to Ict his sons have the yoods for 
which this action was brought, and he would see plaintiff’ 
paid therefor; and further, that plaintiff did, upon the 
faith of such promise, let the sons have such goocls, then 
the promise of William Waters was an original promise, 
and he would be bound thereby.” 

This instruction was excepted to, and the giving of it is 
now assigned for error. 

It is insisted that the rule stated in this instrnetion is 
clearly wrong, both as being against the law of the case 
and that there was no evidence adduced to which it could 
legally apply. As we have said, there was sufficient evi- 
dence to sustain a finding that plaintiff in error agreed, 
unconditionally, to pay for the goods. 

It would, therefore, appear, there being no evidence 
that plaintiff in error agreed to see defendant in error paid 
for the goods, that the instruction ought not ‘to-have been 
given in the language used. But this certainly could 
work no prejudice to plaintiff in error. If the instruction 
had been, that if plaintiff in error had told defendant to let 
his sons have the goods and he would pay him for them, 
that such a promise, being the basis of the credit given, 
would be an original one, it would have been correct. 

The issue made by the defendant in his answer was, 
that he made no promise, either to see the debt paid, or 
to pay it; or, stated differently, the issue presented by 
him is not as to the Aind or character of a promise, but that 
no promise of any kind was made. If the promise was 
made, therefore, it was a direct one—to pay for the goods. 
This being so, the instruction could not have injured the 
plaintiff in error, as he denies making any promise what- 
ever. 5 

The case docs not fall within the rule stated in Mor- 
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rissey v. Ninsey, 16 Neb,, 17, nor of Rose v. O' Linn, 10 
Neh., 364, for the reason that, in those cases, the credit 
“was not given upon the faith of the promise. In Mor- 
vissey v. Ninsey, the contract for doing the work had been 
let to a third party, for whom Kinsey was laboring. The 
debt was the debt ofa third party. The contract of Mor- 
rissey was to see that debt paid. It was clearly to an- 
swer for the default of another. In Rose v. OLinn, a 
person had been injured, and to whom, as his surgeon, 
O’Linn had been called. He had traveled a long dis- 
tance, and had adjnsted and set the fractured limb. After 
this and after a materia] and important portion of his 
services had been rendered, Rose voluntarily stated to him 
that he would see that he was paid. There was nothing 
in the case to show that Dr. O’Linn rendered any ser- 
vices to the injured person upon the faith of Rose’s prom-. 
ise. Nor was it shown that the services wonld not have 
been rendered except for such promise. The instruction 
under consideration presents quite a different case. As 
presented to the jury it was, that if plaintiff in error di- 
rected defendant in error to let his sons have the goods, 
which he otherwise would not have done, that he would 
see that they were paid for; and the goods were after- 
wards furnished on the faith of his promise, the promise 
would be binding. We think the district court did not 
err in giving the instruction. 

No error appearing upon the face of the record, the judg-. 
ment of the district court is affirmed. 


JUPGMENT AFFIRMED. 


THe other judges concur, 
Jucg 
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Cc. B. Howarp, PLAINTIFF IN ERROR, vy. Dakora 
Country anp JoHN P. Sarria, JAMes Hogan, Joun 
Provancia, Country COMMISSIONERS, DEFENDANTS 
IN ERROR. 


1. Roads: PErirION: JURISDICTION OF CLERK. Where a peti- 
tion, for the establishment of a public road is presented to the 
county clerk, under the provisions of chapter 78, Compiled Stat- 
utes of 1887, by a greater number of signers than is required by 
law, and which petition is accompanied by an affidavit of one of 
such signers that all of the signers are electors of the county in 
which the establishment of the road is desired, and that they 
reside within five miles of the proposed road ; the petition also 
being accompanied with a deposit of money for the purpose of 
defraying the expenses, in case the road should not be estak- 
lished, the county clerk will have jurisdiction to appoint a com- 
missioner, as provided for by section 6 of said chapter, to view 
the proposed road. 


2. ———: JURISDICTION: PROCEEDINGS. Jurisdiction of the 
county commissioners to locate a pnblic road having heen 
shown, all subsequent proceedings will be liberally construed, 
and a substantial compliance with the statute will be held 
sufficient. 


Error to the district court for Dakota county. Tried 
below before CrawForD, J. 


Mell C. Jay and John T. Spencer, for plaintiff in error, 
cited : McCabe v. Board of Connissioners, 46 Ind., 382. 
Williams v. Holnes, 2 Wis., 97. Comanissioners of Wa- 
baunsee County v. Muhlenbacker, 18 Kan., 132. Denning 
v. Corwin et al., 11 Wend., 647, Gallatian v. Cunningham, 
8 Cow., 370. Robinson v. Mathwick, 5 Neb., 254-258. 
Mossman. Forrest, 27 Ind., 235. 


Barnes Bros., for defendant in error, cited: Keyes & 
Cranford v. Tate, 19 Towa, 123, Robinson v, Mathwick, 
5 Neb., 252. State, ex rel. Sims, v. Otoe County, 6 Neb., 
130. Doody v. Vaughn, 7 Neb., 28. State v. Berry, 12 
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Towa, 58. Willis v. Spoule, 18 Kas., 268. Beebe v. 
Scheidt, 13 O. St., 416. 


Reese, Cu. J. 


This is a proceeding in error to the district court of 
Dakota county. he action, in that court, was upon a 
petition in error for the review of the proceedings of the 
board of county commissioners, in the Jucation of a read 
in said county, a part of which was over and across the 
real estate of plaintiff in error. 

The following grounds are assigned as the reasons why 
the district court erred in sustaining the order of the 
board of county commissioners in establishing the road: 

“1st. Chat there was no showing of record that the 
persons who signed the petition for the highway were 
electors residing within five miles of said road asked to 
be established. 

“2d. There is no showing of record that the peti- 
tioners deposited with the county clerk a sufficient sum 
of money to pay the expenses of the location of said road. 

“3d. There was no examination of the route of the 
proposed road by the commissioner appointed for that 
purpose. 

“4th, That the line of the proposed road was never 
marked and platted in the manner required by Jaw. 

“Sth, That the line of the proposed road was not sur- 
veyed until three months after the said road had been es- 
tablished, and then on a different route than prayed for 
in the petition.” 

These assignments will be noticed in their order. 

ist. ‘The record shows that a petition, signed by twenty 
persons styling themselves electors and freeholders, resid- 
ing within five miles of the proposed road, was filed with 
the county clerk on the 11th day of January, 1887, for 
the establishment of the road. To this petition is attached 
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the affidavit of John P. ‘Smith, one of the signers, that 
the persons whose names are attached thereto are freec- 
holders aud electors in Dakota county, and reside within 
five miles of the line of the proposed road. 

It is admitted: by plaintiff in error that the petition 
shows upou its face that the signers were electors and re- 
siding within five miles of the road petitioned for, but it 
is contended that there was no determination of record by 
the county commissioners by which this fact is found. 
‘That is, that there shofild have been some finding by the 
board that the petition was signed by persons having the 
requisite qualifications, to confer jurisdiction. 

A nunber of cases are cited in support of this conten- 
tion, but it is not believed that they could give any aid in 
the solution of the question presented, as they are net upon 
statutes similar to those of this state. 

Chapter 78 of the Compiled Statutes of 1887 contains 
the law of this state upon the matter of the location and 
. establishment of county roads. Section 4 of that chapter 
provides that any person desiring the establishment of a 
public road shall file in the clerk’s office, of the proper 
county, a petition signed by at least ten electors residing 
within five miles of the proposed read, 

This petition, as it will be observed, is to be filed with 
the county clerk. It then becomes the duty of the county 
clerk, without any direction from the county board, to ap- 
point a suitable and disinterested elector of the county a 
commissioner to examine into the expediency of the pro- 
posed road, and report accordingly. It is quite probable 
that the petition should be accompanied by proof that the 
petitioners possessed the qualification referred to by see- 
tion 4, in order to give the county clerk authority to ap- 
point the commissioner, As we have seen, this was doue, 
and it so appears of record. ‘The jurisdiction was thereby 
conferred, and the clerk had the power to make the 
appointment, 
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2. This objection is not sustained by the record, for we 
find not only a recital in the petition that the petitioners 
deposited with the petition the sum of twenty dollars to 
pay the expenses in case the road is not established, but 
we also find endorsed upon the filing page of the petition 
a memorandum of such deposit. 

3. As to the third prupositien, the record shows that, 
after the filing of the petition, the clerk appointed a com- 
missioner to examine into the expediency of the proposed 
road, in accordance with the provisons of section 7 of’ the 
chapter under consideration, and that the commissioner 
who was appointed dyJy reported to the clerk, that he had 
viewed and examined the route, from the place of begin- 
ning to its termination, by traveling over it, and found it 
would make a practicable road, and was much needed. 
In his report he also notifies the county authorities as to 
the number of bridges already built, and the number of 
bridges and culverts to be built, and the proper size of 
the former. This report is dated January 28, 1887. 
Accompanying the report is a plat of the road, certified 
’ by the commissioner to be correct. This report seenis to 
meet all of the requirements of sections 7, 8, 9, aud 10, 
of the road law. 

It will be seen by sections 9 and 10 that, if after a gen- 
eral examination he deems such establishment expedient, 
he may proceed at once to lay out the road, and may re- 
port accordingly, if the circumstances of the case are such 
as to enable him to do so without causing the line to .be 
surveyed and marked out as provided by section 11. 

‘4. As we have seen, the record shows that the line of 
the proposed road was platted, and that the plat was at- 
tached to the report of the commissioner. The clerk then 
gave the notice to land owners required by section 18, 
and fixed the 5th of November, 1887, as the time at which 
claims for damages or objections to the road should be 
filed, ‘That notice was dated February 1st, of the same 
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year, and was duly published, as shown by the record. 
Claims for damages were filed by the land owners, among 
whom was plaintiff in error. This claim was filed March 
7, 1887, but no objection to the establishment of the road 
was filed by him. No question of jurisdiction was raised. 
Appraisers were appointed, as provided by section 21, who 
made the examination necessary, and reported an allow- 
ance to plaintiff in error of $30, as the damages sustained 
by him. 

It appears that, on the 8th and 9th days of June, the 
special commissioner appointed by the clerk caused the 
road to be surveyed. There is nothing in the record 
showing the date of filing the survey and field notes, or 
any objections made upon that ground; and it is quite 
probable that none could be made, as the report prior to 
the survey seems to have fully complied with the law. 

We fully agree with counsel for plaintiff in error, that 
compliance with the preliminary provisions of the statute 
authorizing the establishmeut of a public road must be 
made before jurisdiction will be obtained, and that the 
facts necessary to confer jurisdiction must be shown, but 
where jurisdiction is shown, courts will construe the pro- 
ceedings of inferior courts with liberality. The jurisdic- 
tion plainly appears of record. ‘The record also shows a 
substantial compliance with every requirement of the law 
in the subsequent proceedings relating to the establishment 
of the road. Plaintiff in error seems to have made no ob- 
jection to the location of the road, but, acquiescing therein, 
presented his claim for damages. 

We see no error in the judgment of the district court, 
and it is therefore affirmed. 


JUDGMENT AFFIRMED, 


Tirk other judges coucur, 
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Davin W. SHULL, PLAINTIFF IN ERROR, Vv. WiuntAM 
Brows, Antuony J. Mryers, anp  Patrnick 
CASEY, CONSTITUTING ‘THLE County COMMISSION- 
ERS OF Dakora County, DEFENDANTS IN ERROR. 


The Questions in this case being substantially as in Howard v. 
Dakota County, xnd no error appearing of record, the judgment 
of the district court was affirmed. 


Error to the district court for Dakota county. Tried 
below before Ckawrorp J. 


Mell C. Jay aud John 1. Spencer, for plaintiff in error. 
Barnes Brothers, for defendants in error, 
Reess, Cu. J. 


This is a proceeding in error to the district court of Da- 
kota county. 

The litigation grows out of the establishment of a public 
lie road in said county by the board of county commission- 
ers, their action having been reviewed by the district court 
upon proceedings in error, ansl no error being found. 

The questions involved are substantially the same as 
were presented in Howard v. Dakota County, decided at 
the present term of this court. No brief has been filed 
by plaintiff in error, and out of a great number of errors 
assigned in his petition in error to the district court it 
would be quite difficult to ascertain upon which he inost 
relies, and the examination of all would extend this upin- 
ion to au unwarrantable length, 

We lave examined the record, and are unable to detect 
any error in the decision of the district court, and it will 
therefore be affirmed. 

JUDGMENT AFFIRMED, 


‘THE other judges concur, 
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GEORGE F. Peaks and AmBRose M. Lorpb, CoPART- 
NERS, DOING BUSINESS IN THE STATE- OF NE- 
BRASKA, UNDER THE FIRM NAME AND STYLE OF 
Grorck F. PEAKS AND COMPANY, PLAINTIFFS IN 
ERROR, V, GEURGE GRAVES, DEFENDANT LN ERROR, 


Partnership: varries. <A purchased certain real estate for him- 
self and B, with funds furnished by them jointly, the purchase 
being made for the use of a partnership to be thereafter formed 
by them, but for convenience took the title in his own name, 
the vendor having knowledge of the purpose of the purchase 
and of the contemplated partnership. In an action for dam- 
ages for false representation as to the quantity of land contained 
in the tract sold, A and B joined as plaintiffs, as A and B, co- 
partners, etc. It was Held, That the action could be main- 
tained by them as plaintiffs, 


Error to the district court for Antelope county. 
Tried below before Norats, J. 


Robertson & Campbell,and N. D. Jackson, for plaintiffs 
in error, cited: Roop v. Herron, 15 Neb., 80. Rosenbaum 
& Co. v, Hayden & Co., 22 Neb., 748. Morrissey v. 
Schindler, 18 Neb., 672, Smith v. Gregg, 9 Neb., 216. 
Thompson v. Stetson, 15 Neb., 112. 


Allen & Robinson, for defendant in error, cited’: Max- 
well’s Pleading and Practice, 4th edition, 28. Skinner v. 
Stocks, 4 B. and Ald., 437. Bliss’ Code Pleading, 24. 
Medbury v. Watson, 6 Metc., 246. Bowen v. Billings, 18 
Neb., 443. Smith v. Jones, 18 Neb., 483. Parsons on 
Partnership, 348 and 349, and notes. 


RereEsE, Cu. J. 


This action was instituted in the district court of Ante- 
lope county. It was alleged in the petition that the 
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plaintiffs were copartners, doing business in this state, nn- 
der the firm name of George }. Peaks and Company ; 
that on or about the 9th day of March, 1885, the plaint- 
iff, George F. Peaks, made a contract in writing with the 
defendant, for the purchase from him of a lumber and coal 
yard, situated at Burnett, and including all the lands upon 
which the yard and business was located. 

It is alleged, in substance, that the defendant represented 
to Peaks that he was the owner of’ all the Jand which was 
used in connection with the business, no reference being 
had to the description by numbers of lots or blocks ; that 
relying upon this representation, Peaks, who was acting 
for himself and Lord, made the purchase, the deed to the 
real estate being executed by another person, who appears 
to have been the holder of the legal title, and which in- 
cluded lots one, two, three, twenty-one, and twenty-two, 
in block two, in the village of Burnett; that after receiv- 
ing the deed, and ascertaining the exact location of’ the 
property conveyed, Peaks then ascertained, for the first 
time, that the deed did not contain all of the land which 
Graves had represented that he owned; and that upon 
inquiry it was further ascertained that he was not the 
owner of the land which he used and occupied in his busi- 
ness, and which he represented le was selling to Peaks ; 
that in making the purchase, Peaks relied upon the state- 
ments made by Graves, but which were false, and a will- 
ful misrepresentation of the facts; that at the time of’ the 
purchase Lord was not within the state, but that the prop- 
erty was purchased with the mouey of Peaks and Lord, 
in equal shares, and for the purpose of engaging in the 
lumber business as partners, as defendant then knew, and 
as they afterwards did. But that, for convenience, all the 
papers in connection with the purchase and conveyance 
were made in the name of plaintiff Peaks, although the 
property pnrchased was the joint property of’ plaintiffs, and 
continued so to be up to the time of the commencement of 
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the action. The suit was brought for damages resulting 
from the alleged misrepresentation of facts. 

The answer filed was a general denial of all the allega- 
tions of the petition. 

A jury was impaneled, and the trial commenced. 
Plaintiff Peaks was called to tle witness stand and testi- 
fied to his name, that he was one of the plaintiffs, resided 
at Battle Creek, in Madison county, that he was acquainted 
with the defendant, and had known him since in March, 
1885, when the defendant interposed the following ob- 
jection : 

“The defendant objects to the introduction of any evi- 
dence on the part of the plaintiffs in this case, for the 
reason that the petition does not state facts sufficient to con- 
stitute a cause of action. Ist. The several written con- 
tracts between the plaintiff, Peaks, and the defendant, 
. Graves, set forth in the petition, vested the legal title to 
the property described in the contracts in controversy, 
and the cause of the action in controversy, in the plaint- 
iff, Peaks, as an individual, and not as Peaks and Com- 
pany, or George I*. Peaks and Ambrose M. Lord, and 
George F. Peaks only, in his individual capacity, can 
maintain the action.” 

The transcript further shows that, “said objection was 
sustained by the court, to which the plaintiffs except. 
Whereupon the defendant moved the court to instruct the 
jury to return the verdict for the defendant, and the 
plaintiffs objected to the court giving such instruction. 
The objection of the plaiutiffs was overruled by the court, 
to which plaintiffs, at the time, excepted, and the instruc- 
tion given is prayed for by the defendant, and the jary 
was instructed by the court to return a verdict for the de- 
fendant, to which plaintiffs except.” 

The instruction was given and a verdict returned in 
favor of defendant. Plaintiffs filed a motion for a new 
trial, which was overruled, and a judgment was entered 
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on the verdict. Plaintiffs bring the case to this court. by 
proceedings in error. 

The question presented is, ean the action be maintained 
by the plaintiffs, as brought, or should it have been 
brought in the name of George I, Peaks alone ? 

Section 29 of the civil code provides that every action 
must be proseented in the name of the real party in interest, 
with the exception of certain eases named in section 32, 
among which is, that an action may be brought by a per- 
son with whom or in whose name a contract is made for 
the benefit of another. According to the allegations of 
_ the petition, all of which must be taken as true for the 
purposes of this inquiry, as the objection was in the nature 
of a demurrer ove tenus, the contract was made by Peaks, 
for himself and Lord, who were jointly interested in the 
purchase. It could not be said, thevefore, that the con- 
tract was made for the benefit of another, to the exclusion 
of the person making it. But it is contended by defend- 
ant in error that this action is brought in the partnership 
name, and not in the name of the individual members of 
the firm. In this we think he is mistaken. It is true 
that it is alleged that they are a copartnership, and doing 
business under the firm name and style of George F. 
Peaks & Company, but the action is not brought by 
George I’. Peaks & Company, under the provisions of 
section 24 of the code, but by George F. Peaks and Am- 
brose M. Lord, who are alleged or described as being co- 
partners. The allegations of the petition may be fairly 
construed to be, that Peaks made the purchase with the 
joint funds of himself and Lord before the creation of 
the firm of Peaks & Company, but with the view and for 
the purpose of the partnership, when formed. 

Section 24 of the civil code, above cited, provides, in 
substance, that a company or association of persons formed 
for the purpose of carrying on any trade or business, in 
this state, not incorporated, may sue and be sued by such 
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usual name as such partnership may have assumed to itself 
or be known by, and it shall not be necessary in such case 
to set. forth in the process or pleading, or prove at the trial, 
the names of the persons composing such company. 

In Smith v. Gregg,.9 Neb., 212, the action was brought 
as in the case at bar, the plaintiffs being Hans Gregg, 
Albert Torian, and Mason Gregg, late copartners under 
the firm name and style of Gregg, Torian & Company 
Jt was held that the action was not bronght under the 
provisions of section 24, supra, and that it was not neces- 
sary that it should be alleged that the partnership was 
formed for the purpose of carrying on a trade or business, 
or for the purpose of holding property in this state. 

It will be seen, therefore, that a distinction is made by 
the code between actions instituted in the firm name, and 
those in the names of the individual members of the firm. 
In the former case it is necessary that the plaintiff should 
give security for costs, as the real parties suing are un- 
known to the defendant and to the court, in order that a 
judgment may be rendeved against a responsible individ- 
ual for costs, and that the petition alleges that the com- 
pany was formed for the purpose of carrying on a busi- 
ness in this state. 

But such is not the rule, if the names of the persons 
composing such firm or company are given, and the suit is 
prosecuted in their names. The reason being that they 
are each responsible for the costs on the adjudication 
being against them, they standing upon the plane of any 
other individual plaintiff. 

For this reason we think the district court erred in sns- 
taining the objection interposed by defendant, and that the 
judgement should be reversed, which is done, and the cause 
remanded to the district court for further proceedings, 


REVERSED AND REMANDED 


THE other judges coneur, 
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JosEpH ©, Van BuskirRK, PLAINTIFF IN ERROR, V. 
T. FE. INDERMILL, DEFENDANT IN ERROR. 


Guaranty. One M., desiring to purchase a bill of goods, procured 
and sent to one I. the following guarantee: 


“Oxrorpb, Nes, July 18, 1885. 
“7. F. Indermill, St. Jo, Mo.: 
“DEAR StR—Please ship goods ordered by T. E. McLain; we 
will guarantee payment of first order upon receipt of goods. 


“Yours, etc., ‘ 
OxFoRD BANK, 


“Per M.”? 
Relying on this guaranty, I. furnished goods to M., of the al- 
leged value of $142, on which M. paid $60. In an action by I. 
against the guarantor to recover the balance, Held, That the 
guarantor was liable. 


Error to the district court for Furnas county. Tried 
below before CocHRAN, J. 


John Dawson, for plaintiff in error. 


No appearance for defendant in error. 


MaxweEL, J. 


One T. E. McLain desired to purchase of the defendant. 
certain goods, and, accompanying his order, sent the fol- 
lowing guarantee: 

“OxrorD, NEs., July 18, 1885. 
“TF, Indermill, St. Jo, Mo.: 

DeEaR Sirr—Please ship goods ordered by T. E. Mc- 
Lain; we will guarantee payment of first order upon re- 
ceipt of goods, 


“Yours, ete., 
“OXFORD Bank, 


“Per M.” 
Relying upon this guaranty, the defendant shipped 
goods to McLain of the alleged value of $142. McLain 


JULY TERM, 1888 24) 


Winters v, Means, 


paid on this bill $60. McLain also claims that some por- 
tions of the goods did not conform to the order, but his tes- 
timony is neither clear nor definite. On the trial of the 
cause in the court below judgment was rendered against 
the guarantor. 

A pretty careful examination of the evidence convinces 
us that the judgment of the court below is right, and that 
no other judgment should have been rendered on the tes- 
timony. ‘The testimony of McLain is contradicted by his 
own letter ordering the goods, and evidently is incorrect. 
If the goods were not of the kind ordered they should 
have been returned, but having been retained they must 
be paid for. 

A vumber of letters of the defendant in error to the guar- 
antor are in the record, which were written in an aggres- 
sive, belligerent tone, well calculated to provoke resent- 
ment. The right of the defendant in error to payment 
for the goods, however, is clear, under the proofs. 

There is no error in the record, and the judgment is 
affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


Leroy S. WINTERS, PLAINTIFF AND APPELLEE, V. JOHN 
L. MEANS, DEFENDANT AND APPELLANT. 


4. Partnership: SUMMONS: SERVICEON ONEPARTNER. In an 
action by a partner to enjoin a judgment .rendered against the 
firm of which he was a member, upon the ground that he was 
not served with process, it appeared that he was absent from the 
state, and service was made upon the managing member of the 

- <> aCe Held, That the service was sufficient to sustain a judg- 
ment against the firm,so far as to subject firm property. 


2 
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2. Injunction: PLEADING. In an action to enjoin a judgment, 


it is not sufficient to merely allege that party has a defense, but 
it should be pleaded. 


3. Judgment: APPEARANCE OF ATTORNEY. Where the sole 
authority of a court to proceed in an action and render judg- 
ment is the general appearance of an attorney for the defendant, 
such right to appear may be denied, and the judgment vacated ; 
but where serviee is made upon some of the members of a firm, 


and an attorney appears for all, the proof should be clear that 
he was not warranted in appearing for all. 


APPEAL from the district court of ADAmMs county. 
Tried below before Gasttn, J. 


O. A, Abbott, for appellant, cited: Wheatley v. Tuft, 4 
Kas., 245. Bennett v. Stickney, 17 Vt. 531. Taylor v. 
Coryell, 12 8S. & R., 243. Mulvaney v. Lovejoy, 15 Pac. 
Rep., 181. 


John Dawson and Dilworth, Smith & Dilworth, for 
appellee, cited: Gardner v. Hall, 29 Ill., 277. Spangel 
». Dellinger, 42 Cal., 148. Arnott v. Webb, 1 Dillon, 362. 
Hall v. Lanning, 1 Otto, 160. Gilman v. Gilman, 126 
Mass., 26. Freeman on Judgments, Sec. 98. Webster v, 
Hunter, 50 Towa, 215. Ferguson v. Crawford, 70 N. Y., 
253. 


MAXWELL, J. 


This is an action to enjoin a judgment. 

On the trial of the cause, judgment was rendered in 
favor of the plaintiff. The defendant appeals. 

The plaintiff alleges in his petition, ‘That on the 22d 
day of June, 1880, the defendant recovered a judgment in 
the district court of Adams county, Nebraska, against W. 
L. Smith, John J. Worsick, Charles Wells, George Wells, 
and Henry P. Handy, and this plaintiff, for the sum of 
$22,691 and costs, taxed at $39; that this plaintiff was 
never served with summons in said action, and never ap- 
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peared therein, personally or by attorney, and plaintiff 
viever had any notice of said judgment, or the proceedings 
in said cause, until the 24th day of July, 1886 ; that said 
judgment is unjust, and if plaintiff ever had had notice of 
the pendency of said action, he would have had a complete 
défense to said action ; that at the commencement of said 
action he was not a partner of said W. L. Smith, John J, 
Worsick, Charles Wells, George Wells, and Henry P. 
Handy, or either of them, and was never indebted to said 
John LL. Means, or concerned in the transaction, and the 
plaintiff was never indebted to the defendant on the claim 
on which said action was founded in said cause.” 

The defendant, in his answer, “ admits that on or about 
the 22d day of June, A.p. 1880, he, the said defendant, re- 
covered a judgment in the district court of said Adams. 
county, in a certain action then pending in said coutt, 
wherein he, the said John L. Means, was plaintiff, and the 
firm of Smith & Co., consisting of W. L. Smith, Leroy S. 
Winters, John J. Worsick, Henry P. Handy, Charles 
Wells, and George Wells, were defendants, in the sum of 
$22,691, his debt and damages, and the costs, taxed at the 
sum of $39, which said suit is the same suit and proceed- 
ing referred to in said plaintiff’s petition herein. Said 
defendant denies that said Leroy S. Winters) was not a 
member of said firm of W. L. Smith & Co. at the time 
of the contracting of the obligation sucd on, or at the time 
of the commencement of said suit, as alleged in said 
plaintiff’s petition, and denies that said Leroy S. Winters 
had no notice of the pendency of said suit; denies that said 
Leroy 8. Winters did not appear in said suit; denies that 
said judgment is unjust, or that at the date of the rendi- 
tion thereof said Leroy S. Winters had any defense there- 
to; denies that said Leroy 8. Winters is not indebted to 
this plaintiff. 

“9d. Said defendant, further answering the petition of 
said plaintiff, and by way of a cross-petition, alleges that 
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said plaintiff, Leroy S: Winters, is the same Leroy S. 
Winters who was a member of the said firm of W. L. 
Smith & Co., and that the judgment heretofore referred 
to against said firm of W. L. Smith & Co. is now in full 
force, and wholly unpaid, unsatisfied, and unreversed ; 
that he has caused execution to be issued thereon from 
time to time, and which executions have been returned un- 
paid and unsatisfied for want of property wherewith to 
satisfy the same; that the said firm of W. L. Smith & 
Co: is wholly insolvent, and has been insolvent and 
unable to pay its honest debts ever since the rendition 
thereof. Defendant further alleges that the said Leroy 
S. Winters knew of the pendency of said suit, and em- 
ployed: attorneys therein, as well on his own behalf as on 
behalf of the firm of W. L. Smith & Co.; that said judg- 
ment is a valid and subsisting obligation against the said 
Leroy 8. Winters, and against said W. L. Smith & Co.” 

The reply is a general denial. 

The record shows that the action against W. L. Smith 
& Company was continued for two terms of the district 
court, in order to allow amended petitions to be filed ; that 
a firm of attorneys at Hastings appeared for all the defend- 
ants in that action, and the court so finds. To the last 
amended petition in that case no answer was filed, and 
judgment was taken against W. L. Smith & Co. by 
default. 

The plaintiff seeks to avoid the judgment upon two 
\ gr ounds :_Ist, that he was not served with summons ; and 
second, that he did not appear by attorney. 

In his petition he does not allege that he was not a 
member of the firm of W. L. Smith & Co. at the time the 

U contenck with the defendant was entered into, while his own 
testimony clearly shows that he was such partner at that 
time. He denies that he is indebted to the defendant on 
the claim upon which a judgment was recovered, and says 
he has a defense. This defense may be, and probably is, 
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the statute of limitations. He should have stated the gen- 
eral nature of his defense, so that the court could judge of 
its sufficiency. It is very clear that the petition fails to 
state a case for equitable relief, to the extent of enjoining 
the judgment. Nor will the testimony warrant the court 
in granting an injunction against the entire judgment. 
The testimony shows that the plaintiff was a member of 
the firm of W. L. Smith & Co. on the 15th day of April, 
1874, on which day the contract was entered into, and con- 
tinued as a member of such firm until June 5th of that 
year, when he sold out his interest therein. There is no 
pretense that the defendant knew of the plaintiff’s sale of 
his interest, or that he in any way gave his assent thereto. 
If the testimony of the defendant is to be believed, he had 
a large part of the contracts completed at the time the 
plaintiff is alleged to have sold his interest in the firm 
business. The plaintiff, as a member of the firm of W. L. 
Smith & Co., had entered into a contract with the defend- 
ant, and was bound to perform on his part. He could not 
release himself, therefore, by simply withdrawing from 
the firm or selling out his interest therein. A party who 
dealt with him as partner had a right to suppose that he 
would continue to be such until he had notice, either act- 
ual or constructive, of the dissolution of the firm. 

2d. Where an action is brought against a firm in the 
individual names of its members, the summons should be 
served on all the partners. Where, however, one of the 
partners is absent from the state, so that the service cannot 
be made on him, service upon the other members will be 
allowed. Leese v. Dfartin, L. R., 13 Eq., 77. Carring- 
ton v. Cantillon, Bunb., 107. Coles v. Gurney, 1 Madd., 
187, 1 Lindley on Part. (Elwell, 2 Ed.), 172. Such 
service is sufficient, at least, to subject the paytnership 
property of the firm to the payment of the debt. It does 
appear in this ease that the plaintiff was absent ‘from the 
state when service of process was made on W. La. Smith & 
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Co., and that service was made on Smith, the member in 
charge of the business. Such service is sufficient to sus- 
tain a judgment against property of said firm. 

3d. Where the court acquires jurisdiction solely by the 
appearance of an attorney, the party for whom the appear- 
ance was made, may, no doubt, deny the authority of such 
attorney, and if the appearance was unauthorized, vacate 
the judgment. The want of authority, however, should 
be clearly made to appear, and particularly is this the case 
where the action is against a firm, one of whose members 
long afterwards secks to escape liability, on the ground of 
want of such authority. The proof on this point is not 
satisfactory, and does not clearly show want of authority. 
It is apparent-that the judgment cannot be enjoined except 
upon equitable considerations, which do not appear in the 
record. The judgment of the district court is reversed, 
and the cause remanded, with leave to the plaintiff to file 
an amended petition in thirty days, stating in full the de- 
fenses upon which he relics to defeat the judgment. 


JUDGMENT ACCORDINGLY, 


Tue other judges concur. 


T. A. Witsoy, PLAINTIFF TN Error, v. D. C. Exus- 
WORTH, DEFENDANT IN ERROR. 


1. Real Estate: SALE: PARTY WALL. <A and B being engaged 
in the mercantile business, purchased a business lot of D for 
$1,000,and erected thereon a building in which to conduct their 
business. D owned a lot adjoining that sold to A and B, and it 
was agreed between them to erect a partition wall on the line 
dividing said lots, D to pay one-half of the cost of said wall, 
to be credited on the purchase price of the lot. A and & 
erected a building on the lot in question, at a cost of $3,700, the 
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construction account being kept by A. After the completion 
of the building, A sold his interest in the building and lot to 
B, the contract not being reduced to writing, but stated by A 
in the presenee of one Dr. D. to he one-half of $4,710, and by 
B to be one-half of the actual cost. The credit due from D on 
the lot was $387.19, which reduced the cost of the building and 
lot to $4,322.81. Held, That a verdict allowing B credit on the 
purchase price for one-half of $387.19 was sustained by the 
clear weight of evidence, 


2. Negotiable Instruments:. conNsIDERATION. As between 
the original parties to a negotiable promissory note, the consid- 
eration may be inquired into, and judgment rendered for the 
sum actually due. 


Errox to the district court for Johnson county. Tried 
below before CHapMan, J. 


D. F. Osgood and B. H. Irwin, for plaintiff in error, 
cited: Jfills v. Miller, 4 Neb., 443-444. Hudton v. Maines, 
28. N. W. Rep., 9. Cummings v. Baars, 31 N. W. Rep., 
449, Gruensey v. American Ins. Co., 17 Minn., 104. 
Nevins v. Dunlap, 33 N. Y., 678. Miner v. Hess, 47 Tl, 
170, and cases cited. 


A. M. Appelget and C. K. Chamberlain, for defendant 
in error, cited: JeKinster v. Hitehcock, 19 Neb., 100. 
Brown v. Herr, 21 Neb., 118-128. Kerr on Fraud and 
Mistake, pp. 54-55. 


MaxwELt, J. 


This action is based upon a promissory note for $500, 
given by the defendant to the plaintiff in part payment 
of certain real property, at the time owned jointly by 
plaintiff and defendant. . 

The petition is in the ordinary form, setting forth the 
payments made on the note. 

The defendant answered, admitting the execution and 
delivery of the note, but denied that he was indebted to 
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the plaintiff in any sum by reason thereof, and alleging, 
among other matters, that, at and before the consumma- 
tion of such purchase, plaintiff and defendant were part- 
ners in business; that during the partnership they erccted 
a certain brick building; that plaintiff kept the books of 
partnership, “and in said books kept an account which he 
falsely and fraudulently, and with intent to cheat and de- 
fraud the said defendant, pretended to be a full and cor- 
rect account of the expense and cost of said building, and, 
at the time of cutering into the said contract of sale, the 
plaintiff, representing the said account so kept by him as 
being a full and correct account of the cost of said building, 
and said defendant, relying upon said representations, took 
the totals as shown in said book so kept by plaintiff as the 
basis for finding the cost of said building and the purchase 
price thereof, as agreed upon by said parties; that said 
books of account did not represent the cost of said build- 
ing to said parties, but was largely in excess thereof; that 
prior to the making of’ said contract of sale they sold an 
undivided half interest in the east wall of said building to 
one Kershaw, for the sum of $387.20, being the cost of one- 
half of said east wall, which sum should have been cred- 
ited to said building account, but alleges that said plaintiff, 
intending to cheat and defraud the said defendant out of 
his interest in the proceeds of said wall so sold as afore- 
said, did not make said entry of credit for the sum so re- 
ceived, or any other sum. Defendant alleges that said 
note was given in an amount in excess of the amount due 
under the contract from defendant to plaintiff of $193.60, 
at the time of the execution and delivery thereof.” 

Plaintiff in reply filed a general denial. 

On the trial of the cause the jury returned a verdict for 
the defendant, and judgment was entered thereon. 

The testimony tends to show that, in the year 1886, the 
plaintiff and defendant were partners engaged in the mer- 
cantile business at Tecumseh; that during that year they 
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purchased a business lot of one Kershaw for the sum of 
$1,000, upon which to erect a business house. One of the 
walls of this building was to be erected on the dividing 
line between a lot owned by Kershaw and that sold to - 
the plaintiff and defendant, Kershaw to own one-half of 
the wall, and one-half of the expense of erecting the same 
to be deducted from the price of the lot. The cost of the 
building is shown by the testimony to have been $3,700. 
The plaintiff kept the construction account, but made no 
deduction for the credit on the lot to which they were en- 
titled for one-half of the wall. The amount of this eredit 
is shown to have been $387.19. After the completion of 
the building the plaintiff sold his interest in the partner- 
ship to the defendant—the goods to be estimated at 15 
per cent discount from the cost, and the building and 
lot to be taken, as the defendant claims, at actual cost, 
while the plaintiff claims that the price agreed upon was 
$4,710. ‘Theve is no dispute about the price of the goods, 
the only contention being as to the price to be paid for 
the building and lot. The contract was not reduced to 
writing, but the parties went before Dr. Defoe, who kept 
a store adjoining theirs and stated the contract to him, the 
plaintiff stating the price of the building and lot to be 
$4,710, while the defendant stated that it was to be the 
actual cost. The Dr. testifies to these facts, as also the 
defendant, while the plaintiff testifies that the price agreed 
upon was $4,710. There is no proof as to the actual value 
of the property at the time of the sale, so that the only 
means of determining the price agreed upon is from proof 
of the contract. The plaintiff admits in his testimony that 
the construction account kept by him was not entirely ac- 
curate, but was intended to show approximately the cost of 
the building, and he seems to have claimed at the time of 
the sale that the actual cost was $4,710, making no deduc- 
tion for the credit for the half wall, and the note in qnes- 
tion was given for a part of the consideration of the price 
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of the property oF 84710, The plaintiff seems to contend 
that the transaction being complete, the defendant cannot 
deny his liability on the note. This is an action between 
. the original parties to the instrument, and in such case the 
consideration may be inquired into and only the actual 
amount due recovered. ‘The defendant had paid the plaint- 
iff, before the bringing of this action, the entire amount 
due upon said note, if we add the credit due from Kershaw 
for one-half of the partition wall. A clear preponderance 
of the testimony establishes the fact that the price to be 
paid for the lot and building was the actual cost thereof. 
The defendant, therefore, was entitled to the credit claimed 
by him, and the judgment of the court below is affirmed. 


JUDGMENT AFFIRMED 


THE other judges concur. 


Strate or Nepraska, EX REL. Henry T. Crarkr, 
PLAINTIFF, V. G P. Caturrs Er aL, Country 
Boarp oF Wesstkr County, DEFENDANTS, 


1. Counties: crauis. <A claim by a contractor for the construc- 
tion of a bridge across the Republican river, in Webster county, 
was duly allowed by the county board in 1875, and a number of 
payments made thereon up to the year 1881. In 1884 the con- 
tractor and county board made a computation of the amount 
still due such contractor, which was found to be $1,605.71. 
Held; That this was not the allowance of a new account, but the 
determination of the balance remaining due on a claim allowed 
in 1875, after deducting all the payments, 


20 ——: ———: Acr or 1879. Whatever effect the statute of 
1879, which authorizes the disallowance of claims after they are 
allowed, may have, it can only apply to claims allowed since the 
act. took effect, and cannot destroy vested rigbts in claims al- 
lowed before the act took effect. 
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2, Mandamus. Where an application for a mandamus is submit- 
ted to the court upon the petition and answer—there being no 
testimony in the case, allegations of payment made in the an- 
swer must be disregarded. 


ORIGINAL application for mandamus. 
Pound & Burr, for relator. 

J. S. Gilham, for respondents. 
MAXWELn, J. 


This is an application for a mandamus to compel the 
defendants, at their session in January, to make an estimate 
of the amount due the relator from Webster county. 

The relator alleges in his petition that the county of 
Webster, in the state of Nebraska, is a duly organized county 
in said state, and all of the said defendants are the duly 
elected, qualified, and acting supervisors of said county, 
except the said Judson H. Bailey, who is the county clerk 
of said county, and M. B. McNitt, who is the treasurer of 
said county of Webster. 

On the 11th day of January, 1884, J. E. Smith, J. L. 
Miller, and John McCallen were the duly elected, qualified, 
and acting board of county commissioners of said county, 
and on that day, at a regular sitting of said board of county 
compiissioners, at the county seat in said conaty of Web- 
ster, and having jurisdiction over the parties and subject- 
matter, the following allowance, adjustment, settlement, 
order, and judgment was rendered by said court and board 
against the said county of Webster and in favor of this 
relator, to-wit: 

“The board made a settlement with H. T. Clarke, of 
Omaha, contractor of a bridge built in 1874 in this county, 
and made a correction of an endorsement on one contract 
in error and transferred into another contract in the proper 
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place; also found on bill for balance due on bridge across 
the Republican river, filed October 6, 1874, amounting to 
$2,924.10, the following endorsements: Paid in warrants 
Nos. 19, 20, 21, and 22, dated July 1, 1875, for $500, 
$500, $500, and $236.22, respectively ; also endorsed on 
suid bill the following, which were uot endorsed at the 
time of the issuing of the warrants, as follows: $136.96, 
issued on the contract July 18, 1880, in warrant No, 23; 
$943.52, issued July 8, 1881, in warrants Nos. 1 and 2 on 
special bridge fund. And then found there is due to H. 
T. Clarke on the 11th day of January, 1884, the sum of 
$1,605.71, and interest. 
“J, P. BAYAM, J.E, Sura, 
“ County Clerk. County Commissioner. 


“Tn January, 1884, the said board met and made the 
estimate of the expenses for said Webster county for the 
year 1884, and amongst other things, declared and found 
that there should be a levy for special county bridge fund, 
H. T. Clarke account, the sum of $3,000. 

“On and prior to the 28th day of June, 1887, this relator 
had several times requested said defendauts to make an 
estimate of relator’s said judgment, and to levy a tax for 
the payment of the same, and after a great many delays 
ou the part of said defendants, on the said 28th day of 
January, 1887, the said board of supervisors, at the county 
seat of said county, at a regular session and meeting of the 
said board, did refuse to make an estimate of said judg- 
ment and to levy a tax to pay said Judgment. And it is 
the duty of the said board of supervisors, the defendants, 
under the laws of the state of Nebraska, to levy said tax 
and pay your relator said money and interest at the rate of 
ten per cent per annum until paid.” 

A copy of the account is attached to the petition, as 
follows: 
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“Received July 6, 1875: 


Bridge warrant No. 19 ......cc cece ccs cee eeenen eer ene ees $500.00 
Ks QO vstydsinnpisueted cavavnovdadawecds 500.00 
7 Dee's See steaeadenivedcetea teased wake 500.00 
° DD Sie cdans nase ve snceeek os ve kts 236.22 


“Henry T. CLARKE, 
« Per W. CO. MeLean. 
“We hereby certify that there was due on the within 
contract on the 6th day of July, 1879, the sum of $1,970.05. 
Witness our hands this 6th day of January, a.p. 1880. 
“CO. W. Ban, 
“L. H. Lut, 
“A, H. Crary, 
“Commissioners,” 


$136.90 issued on this contract July 13, 1880, in war- 
rant No. 18; $948.32 issued July 8, 1881, in warrant Nos. 
1 and 2 on special bridge fund. 


“We hereby certify that there is due on the within con- 
tract, on this 11th day of January, a.d. 1884, the sam of 
$1,605.71. o 

- “Witness our hands this 11th day of January, A.D. 


1884, 
“J. E. SMrva, 


“J. L. Miner, 
“J. McCaLieEn, 
“Co. Com’rs.”” 


To the foregoing petition the county filed an answer, as 
follows: 

“The defendants say that a writ of mandamus onght not 
to issue in said cause, for the reason that the pretended 
judgment and allowance alleged in relator’s application was 
made ten years after the performance of any service or the 
rendition of any consideration by said Clarke to said Web- 
ster county, and without the presentation of any claim by 
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said H. T. Clarke, and when there were no funds in said 
Webster county, or belonging thereto, against which war- 
rants could be drawn in payment thereof, and by a board 
of commissioners none of whom had ever before any rela- 
tion to H. 'T. Clarke, or any pretended consideration he 
could have rendered to said county; and that thereafter, 
to-wit, on the 24th day of February, 1888, the board of 
supervisors of Webster county, Nebraska, instructed the 
clerk of said county to notify said H. T. Clarke to appear 
before said board at the June, 1888, meeting thereof, to 
show cause why said pretended allowance should not be 
reconsidered and his claim therein allowed disallowed ; that 
immediately thereafter the said Clarke was duly notified to 
appear at the said June meeting by the said clerk; that at 
said meeting of said board of supervisors of said Webster 
county, Nebraska, such proceedings were had as the said 
board reconsidered the allowance of June 11, 1884, and 
thereafter, on a full investigation of the claim of said H. 
T. Clarke, found that he had been fully paid, and there 
was nothing due him from said county, and thereupon 
disallowed his claim; that said judgment of reconsideration 
and disallowance still stands upon the records of said board 
of supervisors, unreversed and in full force and effect.” 

Tt will be observed that the relator sets out an account 
against Webster county for the construction of a bridge 
across the Republican river, in that county, in the year 
1874. There is no allegation or claim that the original 
contract made with the relator was unauthorized by law, 
or that he did not fully perform on his part. That he did 
perform the contract and complete the bridge is substan- 
tially admitted. Jfor this service he was to receive about 
$3,000 from the county. This account was allowed in 
1875, and became in effect a judgment against the county. 
Clark v. Dayton, 6 Neb., 192. The county was unable to 
pay the entire amount, hence payments were made from 
time to time as the condition of the bridge fund in the treas- 
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ury would warrant. The settlement of Clarke with the 
county commissioners in 1884 was not the allowance of a 
new account,but a mere ascertainment of the balance due. 
There is no charge of fraud, corruption, or mistake in this 
adjustment, and so far as it appears to this court, it is the 
amount justly due to the relator. The defendants say that 
they have paid the entire amount justly due. The amount 
justly due is the original amonnt as allowed, with interest 
thereon, less the payments which have been made. Now 
there are no particular payments pleaded, and the burden 
of proof is upon the defendants to show payment. The 
case is submitted to the court upon the petition and 
answer, and there being no testimony in the case, the 
defense fails. But it is said that during June last the 
county board found that said claim had been paid, and 
therefore disallowed the same. If the claim had been actu- 
ally paid, it would scarcely seem necessary to disallow it. 
There is a contradiction in the terms of the answer that 
has an appearance of an attempt to evade the main issue. 
Honesty and fair dealing require that there should be a 
statement of the amount paid, and when it equals the en- 
tire debt it will fully satisfy the same, in which case it will 
not be necessary to disallow a claim which had been paid. 
At the last term of this court the defendants were required 
to make an estimate for the present year of the amount 
still due the relator. Instead of doing so, they proceeded 
to disallow the claim, and then come into court and answer 
in effect that it has been satisfied and. paid. Whatever 
right the county board may have under the act of 1879 
[Comp. Stat., Sec. 40, Ch. 18, Art. I.] to disallow a claim 
after its regular allowance, it is very clear that they pos- 
sessed no such power over any claim which had been al- 
lowed prior to the taking effect of the act of 1879, as they 
could not destroy vested rights. The claim in question, 
therefore, was not subject to their control, and the attempted 
disallowance a nullity. 


bo 
or 
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The writer for himself desires to say that, in his view, 
the county board cannot disallow any claim after it has 
been duly allowed, and no appeal taken therefrom by either 
party, except for fraud, accident, or mistake, and before 
revocation can take place the record should set forth the 
eause for the disallowance. In effect, the grounds should be 
the same, though perhaps not so formal as for impeach- 
ment of the judgment in a court of record. 

As the answer fails to show payment, a peremptory writ 
will be granted as prayed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


CAROLINE KIKEL, APPELLANT, Vv. MicHAEL KIKEn. 
APPELLEE, 


Divoree. A husband who brings an action against his wife for a 
divorce, on the ground of abandonment, will not be entitled to 
a decree of divorce if it is made to appear on the trial that she 
was compelled to leave the home of the plaintiff, by reason of 
his cruel treatment of her. 


AppeEaL from the district court of Cuming county. 
Heard below before Crawronrp, J. 


Uriah Bruner, for appellant, cited: Washburn v. Wash- 
burn, 9 Cal., 475. Wood v. Wood, 5 Ired., 674. Cornish 
v. Cornish, 23 N.J. Eq., 208. Carter v. Carter, 62 II, 
439. Pierce v. Pierce, 33 Towa, 238. 


No appearance for appellee. 
MAXWELL, J. 


In November, 1884, the plaintiff filed her petition 
against the defendant in the district court of Cuming 
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county, praying for a divorce from the bonds of matri- 
mony, upon the ground of cruelty. There was an addi- 
tional prayer for alimony. In her petition, the plaintiff 
alleged that she and the defendant were married in Prns- 
sia, in the year 1859. The defendant, in his answer, ad- 
mitted the marriage as alleged, but denied the other alle- 
gations of the petition, In January, 1885, the defendant 
sold his farm in Cuming county for about $2,500, and 
after paying an incumbrance on the farm of from $400 to 
$500, paid the plaintiff the sum of $668. This seems to 
have been paid under an agreement of the parties to live 
separate from each other. The evidence as to the agree- 
ment is not very clear, nor is the question material in this 
case. The action remained on the docket of the district 
court, and in September, 1887, the defendant filed an an- 
swer, in the nature of a cross-petition, in which he alleges, 
in substance, that the plaintiff left said defendant withont 
his consent, and has since refused to live with him, and 
that in Jannary, 1885, he sold his farm and paid the 
plaintiff $663, and divided the personal property with 
her. A few days after the filing of the cross-petition, the 
plaintiff applied to the court for an order for temporary 
alimony to prosecute the action, on the ground that she was 
without means, while the defendant had an abundance. 
This application the court overruled. The plaintiff there- 
upon dismissed her petition, and filed an answer to the 
defendant’s cross-petition, in which she denied all the alle- 
gations therein contained, except the sale of the farm, pay- 
ment of money, and division of some personal property. 
She thereupon alleged the extreme cruelty of the defendant 
as cause for her leaving. 

On the trial of the cause a decree of divorce was rendered 
on the cross-petition of the defendant. The plaintiff appeals. 

There is but little contradiction in the testimony. The 
plaintiff and defendant were married in Prussia in the year 
1859, and nine children were born to them. The plaintiff 

17 
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testifies in regard to the defendant’s treatment of her, as 
follows: 

“A, When there was the young folks in the house He 
could not do me anything, he could not harm me, Since 
that time he commenced about going to court, and he 
wanted to borrow money, and I would not sign with him; 
then he kicked me with his foot, this way. On the 18th 
of Jannary he came home at twelve or half-past eleven 
o’clock in the night, and said: ‘Now you will see that - 
the conrt gets the farm. What are you laying here and 
stinking for, come, get out of this.’ I said to him, ‘ Well, 
I will, if it is in the night; give me my share.’ Then he 
said, ‘I will give it to you, you carcass, that your head 
will rattle.’ And as he was saying this he was in the 
room and had hold of me by the arm, and dragged me 
out of the bed and on the floor. In the morning he said, 
‘Ain’t you going to get up? I will throw you out of the 
door; if you don’t get up I will throw you out of the 
door” Then I got up, and he got up also, and made the 
fire. I was bruised over here all black. * * ms 
Then William Huss came and milked the cows. I said 
that I could not milk, and when he came I was sitting 
trying to put on my shoes, and he took my shoes away and 
hid them iu the cupboard, and locked the cupboard and 
put the key in his pocket.” She also testifies to other acts 
of cruelty, which need not be considered. The testimony 
of the defendant was taken through an interpreter, and per- 
haps that of the plaintiff. The defendant does not deny the 
essential facts testified to by the plaintiff. Upon this proof, 
can a decree of divorce be sustained? We think not. 

In Warner v. Warner, 20 N. W. R., 558, the supreme 
court of Mich. say: “Separation is not necessarily deser- 
tion. The latter may not arise until long after the former 
has occurred. Reed v. Ieed, Wright, 224. Ahrenfeldt v. 
Ahrenfeldt, 1 Hoff. Ch., 47. Clement v. Mattison,3 Rich., 
93. Fellows v. Fellows, 31 Me.,342. And when separation 
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and desertion occur at the same time, the guilty party is not 
always the one who leaves the matrimonial home. St. John 
v. St. John, Wright, 211. Cossan v. Cossan, Id., 147. 2 
Dane Abr., 308. Bish. Mar. and Diy., 514, Desertion, 
under the statute, is the willful abandonment of one party 
by the other, without cause and against the will of the 
party abandoned, for the period of two years. If the 
husband’s conduct is so-cruel towards his wife that she 
cannot live and cohabit with him with safety to her health 
or without peril to her life, or if she has good reason to 
believe she cannot, and for such reason she leaves him 
and abandons his home, she does not thereby commit the 
crime of desertion. Seé also Cornish v. Cornish, 23 N. J. 
(Eq.), 207. Carter v. Carter, 62 IH., 489. Pierce »v. 
Pierce, 33 Towa, 288. Levering v. Levering, 16 Md., 
213. Lea v. Lea, 8 Allen, 418. Crow v. Crow, 23 Ala., 
583. Fulton v. Fulton, 36 Miss., 517. Lynch v. Lynch, 
33 Md., 328. Marsh v. Marsh, 14 N. J. (iq.), 315. 
Washburn v. Washburi, 9 Cal., 475. Wood v. Wood, 5 
Tred. (N. C.), 674. Camp v. Camp, 18 Tex., 528.” 

A party who brings an action against his wife for a di- 
vorce on the ground of abandonment, will fail in the action 
if it appear on the trial that his wife was compelled to 
leave his home by reason of his cruel treatment of her. 
In such case the party bringing the action is the one at 
fault, the desertion being caused by his own acts, and not 
from the desire of the wide. The testimony in this case 
shows that the alleged abandonment of the plaintiff was 
caused by the cruel treatment of the defendant, and not 
from a desire on the part of the wife to separate from the 
defendant. This being the case, he is not entitled to a 
decree of divorce. . 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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Syrru, Frazier & Co., APPELLEES, V. W. Z. TAYLOR 
& Co., APPELLANTS, 


Partnership: CREDITOR’s BILL, In an action in the nature of 
a creditor’s bill, where the defendants in their answer adnit 
the recovery of the judgment and the return of an execution 
thereon unsatisfied, but allege that such return is uutrue, and 
that the firm at the time of the levy of the execution was pos- 
sessed of sufficient property on which to levy to satisfy the 
same, but the court below found that the return couformed to 
the facts, Held, That the evidence sustained the judgment. 


AppraL from the district court of Hitchcock county. 
Heard below before CocHRAN J. 


J. Byron Jennings (E. W. Metcalfe with him), for ap- 
pellants, cited: Ruth v. Lowrey, 10 Neb., 260. Leach v. 
Milburn Wagon Co., 14 Neb., 109. Lee v. Harback, 2 
W. L. M. (Ohio), 527. Weaver a. Cressmen, 21 Neb., 
675. Sayre v. Thompson, 18 Neb., 39. 


Geo. E. Banks, for appellees, cited: Leach v. Milburn 
Wagon Co., 14 Neb., 107. Johnson v. Jones, 2 Neb., 
126. Greenleaf Evidence, 13th Id., Vol. 1, p. 79. 


Maxwett, J. 


This is an action to subject the individual property of 
the members of a firm to the payment of a partnership 
debt. The defendants are husband and wife. It is al- 
leged in the petition “that on the 13th day of October, 
1882, and for a long time prior thereto and_ thereafter, 
defendants were copartners, doing business under the firm 
name and style of W. Z. Taylor & Co., Culbertson, Hitch- 
cock county, Nebraska. 

“At the October term, 1886, of the district conrt of 
Hitchcock county, Nebraska, the plaintiffs recovered judg- 
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ment against said copartnership for the sum of $413 and 
. costs, taxed at $4.43, upon a partnership debt, which judg- 
ment still remains in full force, and unsatisfied. 

“On the 29th day of November, 1886, au execution was 
duly issued on said judgment against said copartners, and 
dclivered to the sheriff of said county, commanding -him 

to levy the same upon the goods and chattels of said de- 
' fendants, and for want of the same, upon the lands and 
tenements belonging to them, which execution, on the 27th 
day of December, 1886, was returned wholly unsatisfied ; 
that said firm have no property out of which to collect 
said judgment, or any part thereof.” 

The defendants, in their answer, admit the partnership ; 
admit the recovery of a judgment as alleged, and the 
return of an execution thereon unsatisfied, but “ deny that 
said firm has no property out of which to collect  siid 
judgment orany part thereof. As a defense.to this action, 
defendants allege the facts to be, that there is full and suf- 
ficient amuunt of property and credits owned by said firm 
of W. Z. Taylor & Co. out of which plaintiff can make 
and collect the whole amount of said judgment and costs.” 

On the trial of the cause the court found the facts as 
follows: 

“That on Nov. 29, 1887, an execution was issued on 
said judgment against said copartnership, and directed to 
the sheriff of said county, which execution was, on the 
27th day of December, 1886, returned wholly unsatisfied ; 
that said copartnership has no property out of which to 
collect said judgment or any part thereof.” The court 
rendered judgment, subjecting the individual property of 
the members of the firm to the payment of the judgment. 

It will be observed that the only question is, whether 
or not there was sufficient firm property on which to levy 
to satisfy the judgment. Mr. Taylor testified as a witness 
on behalf of the firm, and stated that at the time of the 
levy the firm possessed notes and accounts of the nominal 
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value of $2,000. The actual value of these accounts 
and notes does not appear in the testimony, but we are 
led to infer from Mr. Taylor’s cross-examination that 
they were of very little value. There is a reference 
in his testimony to an assignment made by the Tay- 
lors for the benefit of creditors, and this property, with 
the other firm property, seems to have been in possession 
of the assignee at the time of the levy, and not subject to 
be Jevied upon under the execution. His testimony also 
shows that the firm possessed a span of horses in an 
adjoining county, and perhaps some other property there. 
There is a want of frankness in Taylor’s testimony as to 
what particular property was claimed by the firm as such, 
and what was claimed by the members thereof; and in 
reviewing the evidence it is impossible for this court to 
say that any firm property was to be found at the time of 
the levy from which to satisfy the execution. This being 
the condition of the evidence, the court below did not err 
in its findings and decree. The judgment of the court 
below is clearly right, and is affirmed. 


JUDGMENT AFFIRMED, 


Tue other judges concur. 


Stare or NEBRASKA, EX REL. STANLEY THOMPSON, 
PLAINTIFF, V. City oF KEARNEY ET AL., DEFEND- 
ANTS. 


1. Mandamus. The rule that, when the question presented is 
one of public right, and the object of the action is to enforce the 
performance of a public duty, it is sufficient for the relator to 
show that he is a citizen, and as such is interested in the execu- 
tion of the laws, applies more particularly to cases where the 
failure to perform the duty affects all the members of the com- 
munity alike. 
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—. Where private or corporate rights are affected, then the 
relator must show an interest ; while if the state is the real 
party, and the relator a mere informer, to procure the enforce- 
ment of a mere public duty a private individual may become 
the relator. 


3. Municipal Corporations: REMOVAL OF BUILDINGS. The 
council of a city of the second class may authorize the removal 
of a wooden bnilding from one point within the fire limits of 
such city to another point therein, provided that private rights 
are not affected thereby. 


ORIGINAL application for mandamus. 


Stanley Thompson, for relator, cited: Dill. on Mun. 
Corp., 2d edition, 2d vol., Sec. 666. State, ex rel. Hahn, 
v. Hardy, 7 Neb., 379. Wadleigh v. Gilman, 12 Maine, 
403. 


Calkins & Pratt, for respondent. 
Maxwesn, J. 


The plaintiff alleges in his petition, “that he is a 
resident tax-payer and elector of the said city; that the 
city of Kearney is a city of the second class, of more than 
5,000 inhabitants and less than 25,000 inhabitants, duly 
and legally organized and proclaimed under the general 
laws of the state of Nebraska, for the incorporation of 
cities and towns within the state; that the said Lawrence 
Ketchum is the legally appointed, duly qualified, and act- 
ing marshal of the said city of Kearney ; that on the 29th 
day of November, 1886, the council of said city, in 
accordance with the power granted them by the legislature 
in such cases, regularly passed an ordinance prescribing 
the fire limits within said city, as follows: Commencing 
at the north-east corner of lot 72 in the original town of 
Kearney Junction, at the intersection of Wyoming avenue 
with |3th street, and running thence west to the west side 
of thealley between lots 72 and 77 of said original town, 
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thence south along the west side of the alleys parallel 
with Wyoming avenue to the south line of 7th street, 
thence east to the east side of the alley between lots 838 
and 839 of said original town, thence north on the east 
side of the alleys parallel with Wyoming avenue to 13th 
street, thence west to the west line of Wyoming avenue. 
Said ordinance provided that all buildings within said 
boundaries should be deemed to be within the fire limits 
of said city, and that all buildings thereafter erected, con- 
structed, or placed within said limits should be constructed 
of stone, brick, or other incombustible material, with tin, 
iron, or other fire proof roof. Said ordinance further 
provided, that any person, persons, or corporations who 
should erect, construct, or place within said fire limits 
any building in violation of said ordinance, should, upon 
conviction, be fined in any sum not exceeding $100, and 
that any building or structure erected, constructed, or 
placed within said fire limits, and not constructed of the 
material above mentioned, should be deemed and held to 
be a common nuisance, and may be abated by service of a 
notice by the chief of police, or any other policeman, upon 
the owner or occupant of said building or structure, in 
the manner provided by said ordinance, and that if such 
owner or occupant should not remove such building or 
structure within forty-eight hours from the time of the 
service of such notice, said chief of police, or other police- 
man, may remove such building or structure in the man- 
ner therein provided. * * * Said ordinance further 
provides, that no person, persons, or corporations shall 
move any wooden building or structure from one place to 
another, within the fire limits of said city, execpt by per- 
mit obtained from the council of said city, as is required 
in section two of said ordinance. That on the 4th day of 
August, 1888, the Hamilton Loan and Trust Co., being 
the owner of a two-story, shingle roof, frame building, 
situate on Jot 374, city of Kearney, between 10th and 
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11th streets, on the east side of Wyoming avenue, and 
within the fire limits prescribed by ordinance, by their 
agent, A. J. Popple, removed their building from said lo- 
cation to lot 129, city of Kearney, between 11th and 12th 
streets, facing west on Wyoming avenue, and placed the © 
same upon said lot, which is in said fire limits as declared 
by ordinance, and said building still remains on said lot 
129; that said building was placed in such a position 
that it adjoined two other frame buildings on the south, 
and in close proximity to the north of a row of frame and 
brick buildings; that thereafter your relator appeared 
before the council of said city, on the — day of August, 
1888, and requested said council to instruct the chief of 
police, Lawrence Ketchum, to notify the owner or occu- 
pants of ‘said building to remove the same, and in case 
they .would not remove the same within the required time, 
to proceed to remove the same himself, as is required by 
ordinance; that this the council refused to do, Your relator 
also requested said Lawrence Ketchum, chief of police, and 
all the other police of said city, severally, to notify the 
owner or occupants of said building to remove the same, 
and in case they should not do so within the required 
time, they should: proceed to do so as is required by ordi- 
nance, all of which they each refused and still refuse to 
do, for the reason that said city council had granted a 
special permit to said A. J. Popple to remove and place 
this building as was done. Your relator states that said 
special permit is wholly void, and of no force and effect, 
for the reason that it is against and in violation of the 
statute law regulating the incorporation of cities and 
towns within this state.” 

A copy of the fire ordinance is set out in the record. 

The defendants demurred to the petition, on the ground 
that the facts were not sufficient to entitle the relator to 
the relief prayed for. 

The relator fails to state that he has any interest in the 
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subject-matter of the suit. So far as appears, he will not 
be injured by the removal of the building. No doubt 
any party owning a building within the fire limits of a 
city has canse of complaint if a wooden building is re- 
moved from another lot on to a lot adjoining his build- 
ing, if it thereby increases the risk from fire. In such 
case the removal of a building would be a nuisance, from 
which he would suffer special injury, and no doubt in a 
proper case the courts would grant him appropriate relief. 

The rule is well established in this court that, where the 
question is one of public right and the object of the man- 
damus is to procure the enforcement of a public duty, the 
relator need not show that he has any legal or special in- 
terest in the result, it being sufficient to show that he 
is a citizen and as such interested in the execution of the 
laws. State v. Shropshire, 4 Neb., 411. State v. Stearns, 
11 Neb. 104, This rule applies more particularly to 
the enforcement of such public duties which the fail- 
ure to perform will affect the entire community alike, 
and it is doubtful if the rule applies in a case like this. 

The question was before the supreme court of New 
York in People v. Collins, 19 Wend., 56, and Mr. Justice 
Cowen, in an elaborate opinion, reviews the cases to that 
date. He says (p. 65): “Most of the cases respect pri- 
vate or corporate rights. Courts or officers or corpora- 
tions are to be put in motion with a view to enforce some 
matter of private interest. In such case the title to relief 
at the suit of the relator must appear, and he should pre- 
sent himself as a party, otherwise a mere stranger might 
obtain a mandamus officiously and for purposes not at all 
desirable to the real party. [See per Abbott, Ch. J., in 
Rea v. Sheriff of Chester, 1 Chitty R.,479.] In matters of 
mere public right, however, it is otherwise; here the peo- 
ple are the real party, as in the other they are the 
nominal.” 

The distinction between cases where a private person 
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may act as relator to enforce a publie dnty, and where 
to maintain the action he must show an interest, is not 
very clearly drawn in the cases. The dividing line, how- 
ever, appears to be, that where private or corporate rights 
are affected, then the relator must show an interest, while if 
the state is the real party and the relator the mere informer, 
to procure the enforcement of a mere public duty, then 
a private individual may become the relator. ‘Tested by 
this rule the relator could not maintain the action. 

2d. It appears that the building complained of was re- 
moved front one point within the fire limits to another 
point therein, presumably for the purpose of erecting a 
building on the former site, to conform to the fire limit 
ordinance. There is no increase of the combustible ma- 
terial within the fire limits of the city, and we have been 
unable to: find any case where it has been held, under a 
statute like our own, that the city council might not per- 
mit such removal. And certainly a mere volunteer, who 
will sustain no special injury thereby, cannot complain. 

The demurrer to the petition will be sustained, and the 
action dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


W. H. Matick, PLAINTIFF IN BRRoR, V. Esrate oF 
Patrick McDERMOT, DEFENDANT IN Error. 


1. Probate: apreaL. The act providing for an appeal from the 
decision of the county court in certain matters, approved Feb- 
ruary 28, 1881, is complete in itself, and repeals by implication, 
so far as there is a conflict, sections 234, 235, 236, 287, and 238 
of chapter 23 of the Compiled Statutes. 


w 


BOND. An appeal bond is to be filed within 
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thirty days from the date of the order or judgment appealed 
from, and no notice of an appeal is required. Bazzo v. Wallace, 
16 Neb., 293. 


Error to the district court for Har Jan county. Tried 
below before GasLin, J. 


A. F. Moore and John Dawson, for plaintiff in error, 
cited: Dobson v. Dobson, 7 Neb., 296. Rep. R. R. Co. 
v. McPherson, 12 Neb., 480. McIthaney v. Holland, 111 
Penn. State, 634. Horn v. Miller, 20 Neb., 98. Haas v. 
Leese, 18 Kas., 450. Hall v. Howard, 39 Mich., 219. 


C. C. Flansburg, for defendant in error, cited: Johnson 
v. State, 42 O.S., 207. Hoagland v. Schnorr, 17 O.5S., 
30. Herig v. Nougare, 7 O. S., 480. Hanes v, R. R. 
Co., 40 O.58., 95. Chap. 23, sections 234, 236, 237, p. 
367, Comp. St. Neb., 1887. 


MAXWELL, J. 


Prior to the 19th day of April, 1887, the plaintiff filed a 
claim against the estate of Patrick McDermot. Objections 
were filed by the administrator against the claim, and a 
hearing had thereon on the 19th day of April, 1887. On 
behalf of the plaintiff in error it is claimed that the 
county judge took the matter under advisement for four 
days, and that he was then to notify them by mail of his 
decision. This, however, is denied by the county judge, 
and is not material in the case. The judgment was en- 
tered, as appears by the docket entries, April 19, 1887, dis- 
allowiug the plaintiff’s claim. On the 3d day of May, 
1887, the plaintiff filed an appeal bond, which was duly 
approved. A transcript of the proceedings of the county 
court was. duly filed in the district court, which, on mo- 
tion of the attorney of defendant, was stricken from the 
docket, aud the appeal dismissed upon two grounds: Ist, 
No appeal undertaking was filed within ten days after 
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the rendition of the judgment; and second, that there 
was no sufficient notice of the appeal. The motion was 
sustained, and the sustaining of the motion is now assigned 
in this court for error. 

The “act providing for an appeal in the county court 
in certain matters,” approved February 28, 1881, provides: 
“ That in all matters of probate jurisdiction, appeals shall 
be allowed from any final order, judgment, or decree of 
the county court, to the district court, by any person 
against whom any such order, judgment, or decree may 
be made, or who may be affected thereby, 

“ All appeals shall be taken within thirty days after the 
decision complained of is made, 

 ivery party so appealing shall give bond in such sum 
as the court shall direct, with two or more good and suf- _ 
ficient sureties, to be approved by the court, conditioned 
that the appellant will prosecute such appeal to effect with- 
out unnecessary delay, and pay all debts, damages, and 
costs that may be adjudged against him. The bond shall 
be filed within thirty days from the rendition of such 
decision,” etc. Comp. Stat., Ch. 20, Secs. 42, 43, 44. 

The proper construction of this statute was before this 
court in Bazzo v. Wallace, 16 Neb., 298, and it was held 
that the act was complete in itself’ for the regulation of all 
appeals in matters of probate jurisdiction, and that all 
that is necessary to perfect an appeal in such cases is to 
comply with the provisions of that act. The decision, in 
our view, is correct, and will be adhered to. The party 
appealing, therefore, has thirty days from the rendition of 
the judgment in which to file his bond for an appeal. No 
notice of the taking of such appeal, except that derived 
from the filing of the bond, is required. The effect of the 
act of 1881 is to repeal by implication, so far as there is a 
conflict, sections 234, 235, 236, 237, and 238 of chapter 

© 23 of the Compiled Statutes. The bond for an appeal in 
this case was properly filed within the time required by 
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Jaw, and the court erred in dismissing the appeal. The 
judgment of the district court is reversed, and the cause 
remauded for further proceedings. 


REVERSED AND REMANDED: 


THE other judges concur. 


Sampson BuRKHOLDER, PLAINTIFF IN ERROR, V. AMOS 
L. BURKHOLDER, DEFENDANT IN ERROR. 


1. Work and Labor: Payment. One A, being about sixteen 
years of age, went to reside with B, his brother, and to con- 
tinue in his service until he was twenty-one years old. A con- 
tinued in the service of B until about seven months before 
reaching his majority, when he left his service. In an action 
by A against B to recover for the value of his services, A testi- 
fied that B was to give him a good span of horses, harness, and 
wagon when he became of age, while B testified that he was 
merely to feed and clothe A and send him to school, during each 
winter. <A verdict having been rendered in favor of A for the 
value of a span of horses, harness, and wagon, Held, That the 
verdict sustaining the contract as claimed by A was supported 
by the clear weight of evidence. 


re) 


—-—: PRACTICE. Butas A had not remained in the 
gaaplosment of B until he was twenty-one years of age, he 
could not recover the entire amount agreed upon, but the mat- 
ter being susceptible of computation, a reference would be or- 
dered to determine the amount of deductiou to be made. 


3. Trial: MOTION FOR NEW TRIAL. Where no objection is made 
in a motion for a new trial that the verdict is excessive, but 
there is an assignment that the verdict is notsupported by suffi- 
cient evidence, this, liberally construed, will cover the point 
that the verdict is excessive. 


Error to the distriet court for Kearney county. Tried 
below before Gasuin, J. 
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J. I. McPheely, J. M. Stewart, and J. W. Tipton, for 
plaintiff in error, cited: Busch v. Hagenrick, 10 Neb., 
415. Clarke v. OL. & S. W. RB. 5 Neb., 319. Cook v. 
Smith, 54 Lowa, 6387. Sherman v. Kisniiller, 17 8. & R. 
(Penn.), 45. Graham v. Grahan’s Ixrs., 10 Casey 
(Penn.), 475. Wood Master and Servant, page 126. 


Tanner & McKinney, for defendant in error. 
MAXWELL, J. 


This action was brought by the defendant in error 
against the plaintiff in error to recover for work and labor. 

The plaintiff in error (defendant below), in his answer, 
alleges the facts to be that he, the said defendant, with his 
family, moved to the state of Nebraska during the spring- 
time of the year 1879; that at the said time the said plaint- 
iff was residing with his guardian, in the state of Iowa; 
that the said plaintiff at said time ran away from his said 
home, and followed a brother of defendant to this state; 
that the plaintiff, being a brother of defendant, he, the 
defendant, endeavored to prevail on him, the plaintiff, to 
return to his said guardian, which he refused to do; that 
thereupon, during said spring of 1879, the said plaintiff, 
he being an infant and being without a home, and wholly 
destitute, came to the defendant and requested that defend- 
ant give him a home; that at the said time defendant was 
poor, the country was new, defendant had his farm to 
break out, and he had a large family depending upon him ; 
that the said plaintiff fully understood the premises. It 
was then and there mutually understood and agreed by and 
between the plaintiff and defendant, the plaintiff having 
prevailed upon the defendant so to do, that defendant 
would take plaintiff into his family, give him a home, 
food, clothing, care, and attention, such as a child of de- 
fendant’s would reasonably be entitled to, and in consider- 
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- ation therefor the plaintiff should render such services as he 
could; that thereupon, with such mutual understanding, 
defendant at said time took the said plaintiff into his fam- 
ily, and during the said years of 1879, 1880, 1881, 1882, 
and 1883, gave to him a home, food, clothing, care, and 
attention, and education to the same extent as to the chil- 
dren of said defendant, and to the same extent as the abil- 
ity of defendant would allow; that the same was of more 
value than the services rendered by plaintiff. During 
the year 1883 the plaintiff voluntarily left the defendant, 
and from said time until the commencement of this action, 
or any other time, has not claimed or intimated in any 
manner whatever that defendant was indebted to him in 
any sun or in any manner whatever. 

On the trial of the cause the jury returned a verdict in 
favor of the defendant in error for the sum of $375. A 
motion for a new trial was thereupon filed and overruled, 
and judgment entered on the verdict. 

The grounds assigned for a new trial were as follows: 

“The verdict is not sustained by sufficient evidence. 

“2d. The verdict is contrary to law. 

“3d. Errors of law occurring ‘at the trial, duly ex- 
cepted to. 

“Ath. The verdict is contrary to the instructions of- 
fered by the defendant and given by the court as modified 
by the court.” 

The testimony tends to show that the plaintiff and de- 
fendant are brothers; in the year 1878 the plaintiff in 
error purchased Jand in Kearney county, and settled there- 
on in the early spring of 1879; that the defendant in 
error at the latter date was about sixteen ycars of age, and 
at that time was living with a guardian in the state of 
Towa. The plaintiff in error called upon him, as he and 
some of his witnesses claim, for the sole purpose of show- 
ing his kindly interest in his brother, and to say good-bye. 
On the other hand, the defendant in error testifies that the 


JULY TERM, 1888. 273 


Burkholder v. Burkholder. 


plaintiff in error induced him to run away from his guard- 
ian and accompany the plaintiff in error to Kearney 
county. The inducing cause perhaps is not material in 
this case, as all the testimony shows that the defendant in 
error did run away from his guardian and accompany the 
plaintiff in error and another brother to Kearney county. 
The defendant in error testifies, in substance, that he was 
to remain with the plaintiff in error until he was twenty- 
one years of age, for his board, clothing, and schooling 
through each winter, and when twenty-one the plaintiff in 
error was to give him a good team, harness, and wagon for 
his services. The testimony shows that the defendant in 
error continued in the service of his brother until about 
Nov. 1, 1883, when he was within seven months of his 
majority. There is no dispute on this point. The plaint- 
iff in error contends that the eontract with the defendant 
in error was, that he was to remain in his employment un- 
til he was twenty-one years of age, for his board and cloth- 
ing, and the right to attend school during each winter. 
He called a number of witnesses who testified that such 
was the contract, while a still greater number testified on 
behalf of the defendant in error to the contract as claimed 
by him. In our view, a clear preponderance of the evi- 
dence establishes the contract as claimed by the defendant 
in error. 

A large number of errors are assigned by the plaintiff 
in error as grounds for reversing the judgment, but an 
examination of the record fails to show that exceptions 
were taken during the progress of the trial, or the atten- 
tion of the court called to the alleged errors in the mo- 
tion for a new trial. Such grounds of error, therefore, 
cannot be considered. No exceptions were taken to any 
of the instructions, nor is there any claim in the motion 
for a new trial that the verdict is excessive. It is prob- 
able, however, that the assignment, that the verdict is not 
sustained by sufficient evidence, liberally construed, will 

18 
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cover that point. The testimony shows that a good team, 
harness, and wagon would be worth about $325, but as 
the defendant in error did not continue in the service of 
the plaintiff until he was twenty-one years of age, there 
should be a deduction from the amount of the verdict for 
this loss of service. This fact the jury scems to have 
overlooked. The trial evidently was an expensive one, 
and as it is evident that the defendant in error is entitled 
to recover, we will not order a new tvial, but refer the 
matter for the purpose of computing the proper amount 
to be deducted, and a new judgment will be entered in 
this court for that amount. The case has the appearance of 
a family quarrel, in which friends and acquaintances have 
taken sides, and the result has been the engendering of 
considerable ill feeling between the parties. An attempt 
was made to impeach two of the witnesses, where the im- 
peaching witnesses seemed to have aired their private 
grievances under the pretence of stating the general rep- 
utation of the witnesses songht to be impeached. It is 
doubtful if any of the impeaching witnesses possessed 
sufficient information, as shown by their testimony, on 
which to allege knowledge of the general reputation of 
the witnesses sought to be impeached, but no instructions 
were asked or given on that point, nor exceptions taken. 

The judgment of the court below will be modified to 
conform to this opinion. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


“I 
or 
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En. HERSHISER, PLAINTIFF IN ERROR, V. J. R. JorDAN 
ET AL., DEFENDANTS IN ERROR. 


Replevin: AcTION oN BOND: PLEADING. Section 196 of the code 
declares that, “ No suit shall be instituted on an undertaking in 
replevin given under section one hundred eighty-six of the 
code, until an execution issued on a judgment in favor of a 
defendant in an action shall have been returned, that sufficient 
property whereon to levy and make the amount of such judg- 
ment cannot be found in the county.” A petition which omits 
such allegations fails to state a cause of action. 


Error to the district court for Holt county. Tried 
below before Kixxkarp, J. 


Uttley & Benedict, for plaintiff in error, cited Holmes v. 
State, 17 Neb., 74. Estee’s Pleadings, 3d Edition, Sec. 
202-3070. Cutler v. Wright (8 Smith), 22 N. Y., 472. 
Hall v. Bartlett, 9 Barb., 297. Freeman v. Frank, 10 
Abb. Pr., 370. Humphry v. Taggart, 38 Tl, 228. Boom 
uv. St. Paul Foundry & Manfg. Co., 22 N. W. RB., 538. 


Rice Bros., for defendants in error, cited: Code, Sec. 
196. Clark v. Norton et al., 6 Gilfillan (Minn.) Reports, 
412. Petlygrove v. Hoyt, 11 Maine, 66. Chambers v. 
Waters, 7 Cal., 390. Alitchum v. Stanton, 49 Cal., 804. 
Collins v. Hough, 26 Mo., 150. SBalsley v. Hoffman, 13 
Penn. St., 606. 


MaxwkELu, J. 


This is an action upon an undertaking in replevin, it 
being alleged in the petition, “That T. F. Traey and A. 
H. Runyon do undertake to the said Ed. Hershiser, in 
the sum of $600, that the said J. R. Jordan shall duly 
prosecute the action and pay all costs and damages which 
may be awarded against him. Dated Oct. 4, 1884. T. 
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'F, Tracy and A. H. Runyon. Sureties approved by me 
this 4th day of October, 1884. I. R. Smith, coroner of 
Holt county.” 

“That upon the trial of said action as originally begun 
in the district court of Holt county, as to the rights of 
the property in controversy, it was decreed and deter- 
mined by the court, with a jury, that the defendant 
therein (plaintiff in this action) was entitled to the posses- 
sion of said property, and a return was ordered. 

“That upon the hearing of the cause commenced before 
the justice of the peace hereinbefore mentioned, the ap- 
praised value being over $200, said action was duly certi- 
fied to the district court of Holt county, as provided by 
law, and upon the trial of said cause the title and interest 
and right of possession in and to the said property had 
been determined in the former action, and it was by the 
consideration of said court decreed that said action be dis- 
missed at plaintiff’s costs. 

“That by reason of the issuance of the second order 
of replevin herein set out, the property described herein 
passed out of the hands of this plaintiff and into the 
hands of the defendant, J. R. Jordan, he having procured 
and caused to be executed and delivered the bond as herein 
stated. j 

“That the said defendant, J. R. Jordan, has wholly 
failed and neglected to prosecute said action to a final 
determination, as provided in said bond, and pay the dam- 
ages and costs assessed against him, according to the pro- 
visions of said bond. 

“That the defendant, J. R. Jordan, is now a non-resi- 
dent of Holt county, and absent therefrom, and that all the 
property hereinbefore described, which property was deliv- 
ered to said defendant J. R. Jordan upon his bond 
herein set out, has passed out of the jurisdiction of this 
court, and has been sold by said defendant J. R. Jordan, 
and the money appropriated to his own use; that the 
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said defendant, J. R. Jordan, has no property in this 
county which would be subject to execution for the pay- 
ment of the amount so found as the value of said property.” 

There are other allegations in the petition, to which it 
is unnecessary to refer. 

The defendants demurred to the petition, upon the 
ground that the facts stated therein were not sufficient to 
constitute a cause of action, The demurrer was sustained 
and the action dismissed. 

Section 196 of the code provides: “ That no suit shall 
be instituted on the undertaking given under section one 
hundred and eighty-six, before an execution issued on a 
judgment in favor of the defendant in the action shall 
have been returned, that sufficient property whereon to 
levy and make the amount of such judgment cannot be 
found in the county.” , 

It will be seen that the statute makes the issuing of an 
execution and the return thereof unsatisfied, in whole or in 
part, a condition precedent to the right to bring an action 
on an undertaking to satisfy a judgment in favor of the 
defendant. 

This is a statutory requirement, which the court has no 
authority to waive. The practice pointed out in the code 
is simple and easily complied with, and until the return of 
an execution unsatisfied, in whole or in part, an action will 
not lie on the undertaking. The judgment of the district 
court is clearly right, and is affirmed. 


JUDGMENT AFFIRMED. 


THE other judecs concur, 
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Sravre oF NEBRASKA, EX REL. Crry or KEARNEY, 
PLAINTIFF, V. H. A. Bascock, AubITor oF PUBLIC 
ACCOUNTS, DEFENDANT, 


Cities of Stcond Class: BONDS FOR PUBLIC BUILDINGS. Sec- 
tion 52 of article 2 of chapter 14, Compiled Statutes of 1887, 
confers upon cities of the second class, having more than five 
thousand and less than twenty-five thousand inhabitants, the 
right to provide for the erection and government of all useful 
and necessary buildings for the use of the city. Under this 
authority, 7¢ was Held (under the rule stated in Slate v. Bab- 
cock, 22 Neb., 614), That the city of K., being within the class 
named, had the right to issue its bonds for the purpose of erect- 
ing necessary buildings for the use of the city, such power 
being incident to and necessary for the carrying out of the 
authority expressly granted. 


ORIGINAL application for mandamus. 

E. C. Calkins, for relator. 

William Leese, Attorney General, for respondent. 
ReEEsE, Cu. J. 


This is an application to this court, in the exercise of its 
uriginal jurisdiction, for a peremptory writ of mandamus, 
directed to the auditor of state, to require him to register 
certain bonds issued by the city of Kearney “for the pur- 
pose of erecting a city building, sufficient to accommodate 
the city officers and records, the fire department and fire 
apparatus, and the police department, including a city 
prison.” 

From the stipulations on file, it appears that the refusal 
of the auditor “is based solely on the ground that cities of 
the second class having over five thousand inhabitants have 
no power to borrow money or issue bonds for the purpose 
of erceting useful or necessary buildings for the use of the 
city.” 
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The auditor, not feeling entirely certain as to his duty, 
declined to register the bonds, and submits the question as 
to his duty to this court for decision. 

It appears from the stipulation that the city of Kear- 
ney is a city of the second class having over five thousand 
inhabitants, It is therefore governed by the provisions of 
article 2 of chapter 14 of the Compiled Statutes of 1887. 

Section 52 of that article provides that, “In addition to 
the powers heretofore granted cities under the provisions 
of this chapter, each city may enact ordinances or by- 
laws for the following purposes: XI. To provide for 
the erection and government of any useful or necessary 
building for the use of the city.” 

This section is substantially the same as that presented 
in The State, ex rel. City of Norfolk, v. Babcock, 22 Neb., 
614, and must be governed by the application of the same 
rule. The relator will, therefore, be entitled to the relief 
demanded. 


WRIT ALLOWED. 


THe other judges concur, 


Howarp BroruErs, PLAINTIFES IN ERROR, Vv. Mary 
E. JAY, DEFENDANT LN ERROR, 


Justice of Peace: tris. An action was instituted before a 
justice of the peace. Prior to the return day the defendants 
caused subpoonas to be issued for their witnesses, which were 
served, and the witnesses appeared, On that day the trial was 
adjourned for thirty days, on the application of the plaintiff. 
On the day to which the trial was adjourned the defendants 
appeared and objected to the jurisdiction of the court over 
them. The objection was overruled, and upon being required 
by the court to plead or be defaulted, they withdrew from court, 
and the trial proceeded in their absence, resulting in a judgment 
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against them. They appealed the case to the district court, 
where, upon motion, the appeal was dismissed as having been 
taken from a judgment rendered in their absence. Held, Error. 


Error to the district court for Frontier county. Tried 
below before CocHRAN, J. 


Geo. H. Stewart and W. S. Morlan, for plaintiffs in error, 
cited: Crowell v. Galloway, 3 Neb., 219. Crippen v. 
Church, 17 Neb., 304. Smith v. Borden, 22 Neb., 487, 
Clarine v. Nelson, 15 Neb., 440. 


No appearance for defendant in error. 


REEsE, Cu. J. 


This was an action in replevin, instituted by defendant 
in error against plaintiffs in error before a justice of the 
peace of Frontier county. The transcript from the docket 
of the justice of the peace shows that the action was com- 
menced on the 5th day of September, 1887. A summons 
was issued returnable on the 12th day of the same month, 
and delivered to the constable for service and execution. 
The return of the constable shows that he levied upon the 
property in dispnte, caused it to be appraised, and after 
the execution of the proper undertaking by the plaintiff in 
the action, the property was delivered to her. The ser- 
vice of summons was made by delivering to the agent of 
plaintiffs in error a certified copy thereof. On the 7th 
day of September, the defendants in the action, who are 
plaintiffs in error here, procured the issuance of a number 
of subpeenas for their witnesses to appear on the day set 
for the trial, but upon that day defendant in error filed an 
application for an adjournment for thirty days, which was 
granted, and the cavse adjourned to the 12th day of Octo- 
ber of the same year. On that day the parties appeared, 
at the time set for the trial, when the plaintiff in the suit 
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asked leave for the constable to amend his return so as to 
conform to the facts. But the constable refused to amend, 
saying that the return was true and correct. The plaintiff 
in the case asked that defendants be required to “ plead to 
the issues or stand defaulted.” This motion was sus- 
tained. 

It appears, inferentially, that the constable had failed to 
properly certify the copy of the summons which he had 
delivered to the agent of defendants in the action. By 
permission of the court he placed his certificate upon the 
copy in the usual form, Defendants then filed a motion 
objecting to the jurisdiction of the court over the person 
of defendants, for the following reasons: 

“Ist. That these defendants have not been duly and 
legally served with summons as required by.law. 

“9d. That the defendants have not been served with 
summons in this case.” 

This objection was overruled, and the case ordered to 
proceed to trial, when the defendants withdrew from the 
court, and the trial proceeded, which resulted in a finding 
and verdict in favor of the plaintiff in the suit. 

On the 14th of October, the defendants filed the neces- 
sary bond for an appeal to the district court, and the cause 
was taken to said conrt by the usual proceeding for that 
purpose. Upon the cause being docketed, the plaintiff, 
- who is defendant in error in this court, filed a motion to 
dismiss the appeal, for the reason, “ That there was default 
made in the lower court, and no trial was had there upon 
the merits of the case.” 

This motion was sustained by the district court, and the 
appeal dismissed. The defendants in that action, as plaint- 
- iffs, bring the case into this court by proceedings in error. 

There are two assiguments in the petition in error, 
which are as folluws: 

“1st. The court erred in sustaining the motion of 
defendant to dismiss the appeal in this case. 
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“2d. The court erred in dismissing the plaintiffs’ 
appeal in said action.” 

As we have seen, it appears by the record that, after the 
commencement of the action before the justice of the 
peace, and before the return day, the plaintiffs in error 
caused subpoenas to be issued for a number of witnesses 
to appear and testify on the day sct for the trial of the 
cause. The record made by the justice of the peace is 
silent as to whether the defendants appeared on the return 
day or not, but it is quite probuble that they did, as an 
application for adjournment was made by the plaintiff, and 
which was sustained, and the trial adjourned. The ad- 
journment was not procured for the purpose of perfect- 
ing or curing any defect in, or want of service, but for 
the purpose of procuring the attendance of certatu wit- 
nesses named in the application. We think it suf- 
ficiently appears from the docket entry that plaintiffs 
in error appeared in the justice of the peace court, 
and that there was no want of jurisdiction over them, 
even though the summons may have been improperly 
served. Jtistice of the pcace courts not being courts 
of regular statutory terms, but being at all times open for 
the exercise of such judicial functions as may be called 
into action, it would seem that the appearance of defend- 
ants for the purpose of procuring the issuance of the 
subpeenas referred to, would be the same, legally, as - 
though the action had been taken on the day set for trial. 
The witnesses are shown to have been present on the 
return day when the trial was postponed. This being 
shown, together with the presumption of the appearance 
of plaintiffs in error, it would follow that they were 
entitled to their appeal from the judgment, It is quite 
clear that plaintiffs in error would not have the right to a 
new trial, under the provisions of section 1001 of the 
civil code, upon the ground that the judgment was ren- 
dered in their absence. Strine v. Kaufman, 12 Neb., 424. 
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Raymond v. Strine, 14 Id., 236. Cleghorn v. Waterman, 
16 Id., 229. This being true, their only remedy was by 
appeal or proceedings in error. Having adopted the 
former, they were entitled to have the case tried in the 
district court upon its merits. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings in accordance with 
Jaw. 


REVERSED AND REMANDED. 


THE other judges concur. 


W. H. Merrinn, PLAINTIFF IN ERROR, V. Epwarp A. 
WEDGWOOD, DEFENDANT IN ERROR. 


1. Replevin: PLEADING: EVIDENCE, In an action of replevin 
a general denial puts in issue every material allegation of the 
petition. And under it the defendant may give evidence of 
any special matter which amounts to a defense to the plaintiff’s 
cause of action. 


2. Attachment: REPLEVIN: LIENS. Where a sheriff levies an 
order of attachment in his possession upon personal property, 
other orders may be levied upon the same property, subject to 
the prior levy, so long as he retains possession of and dominion 
over the property so levied upon. And, if the levy is not wrong- 
ful, a lien will be created to the extent of the amount repre- 
sented by the attachments in his hands. But if after such levy 
the property is taken from his possession in an action of re- 
plevin he receives other orders of attachment, no lien will be 
created upon the property thereby. 


JUDGMENT. In such case, in an action of re- 
sleein where the finding and decision of the district court is in 
favor of the sheriff, the judgment should be for the amount due 
upon the orders of attachment in the hands of the sheriff, and 
under which a levy had been made prior to the execution of the 
order of replevin. 
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Error to the district court for Hall county. Tried be- 
low before Harrison, J. 


Churchill & Carr and L. M. Whitney, for plaintiff in 
error, on pleading, cited: Kay v. Knoll, 20 Neb., 380. 
Western Ins. Co. v. Putnam, Id., 334. Maxwell Pl. and 
Pr., 4th Ed., 136. Code, Sec. 99. Gray v. Karl, 13 
Towa, 188. Clark v. Partridge, 2 Barr, 18. Moss ». 
fiddle, 5 Cranch, U. S., 351. 


O. A. Abbott, W. H. Platt, J. W. Bartholomew, and — 
Thompson Bros., for defendant in error, cited: Freeman 
on Executions, Sec. 135. Taylor v. Caryl, 20 Howard, © 
583. Van Winkle v. Udall, 1 Hill, 559. Peck v. Tiffany, 
2N. Y., 451. 


Reese, Cu. J. 


This was an action in replevin instituted by plaintiff 
in error for the possession of a stock of goods levied upon 
by the sheriff of Hall county as the property of Frank 
Judson, to satisfy certain orders of attachment held by the 
sheriff against said Judson. 

A trial was had in the district court, which resulted in 
a finding and judgment in favor of the sheriff to the ex- 
tent of the levies made by him upon the goods prior to 
their replevin by plaintiff in erros. 

It is contended by plaintiff in errov that he purchased 
the property from E. C. Judson, wife of Frank Judson, 
the judgment debtor, and that she had purchased it from 
her husband prior to her transfer to him. While, upon 
the other hand, it is contended by defendant in error that 
the property at the time of the levy belonged to Frank 
Judson, the transfers referred to being only colorable and 
fraudulent. 

The trial court found, specially, the following facts and 
conclusions of law : 
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“Ist. That at the time of the commencement of this 
suit, to-wit, on the 17th day of June, 1887, the said de- 
fendant, E. A. Wedgwood, was the sheriff of Hall county, 
and was entitled to the possession of the property in con- 
troversy. 

“9d. That his right to such possession was derived 
under sundry writs and orders of attachment, and that the 
amount and value of the same on that date was the sum of 
seven hundred eighty-three and ,94, (783.94) dollars. 

“3d. The court do further find ‘that, after the replevin 
of said property other writs and orders of attachment 
came to the hands of the sheriff, prior to the return day of 
the writ under which said property was replevied, which 
aggregate the sum of two hundred twenty-one and 55% 
(221.50) dollars, 

“Ath. That said property was taken from the posses- 
sion of the defendant and delivered to the plaintiff, and 
that its value was fifteen hundred (1500) dollars. 

“5th. The court do further find that the interest on 
the amount of the writs and orders of attachment in the 
sheriff’s hands at date of replevin to be twenty-seven and 
itgy (27.43) dollars, and the interest on the accounts of the 
writs and orders of attachment coming to the hands of the 
defendant after the replevin of the property to be seven 
and 75, (7.75) dollars. 

“ And the court do find as conclusions of law: 

“1st. That the defendant is entitled to a return of the 
property replevied, and in case a return cannot be had, to 
a judgment for the value of his interest therein, to-wit, 
seven hundred eighty-three and {44, (783.94) dollars, and 
interest thereon at 7 logs cent to this date, amounting to 
twenty- seven and 78; (27.43) dollars, and which sums 
aggregate the sum of eight hundred eleven and 58,4 
(811.37) dollars. 

“9d. And the court do further find as conclusions of 
law, that the defendant is not entitled to recover the value 
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of the writs coming to his hands as such sheriff after the 
replevin of the property and prior to the return day of 
the original writs, and that such subsequent writs did not 
and do not constitute any lien on the property in contro- 
versy, or any valid claim against the plaintiff or his 
bondsmen, and that the defendant is not entitled to a judg- 
ment therefor in this action, to which conclusion of law 
the defendant excepted at the time, and thereupon the 
plaintiff filed 4 motion for a new trial, and after hearing 
the arguments of counsel, and being fully advised in the 
premises, it is ordered that said motion be and the same is 
hereby overruled, to which ruling and decision of the 
court the plaintiff excepted at the time, and 40 days are 
given to reduce exceptions to writing and submit same.” 

Upon these findings a judgment was rendered, and the 
plaintiff in the action below now brings the case to this 
court by proceedings in error. 


Defendant in error also files a cross-petition in error, 
which will be noticed further on in this opinion. 

The answer of the defendant filed in the district court 
cousisted of a general denial. 

The first contention of plaintiff in error to which our 
attention is directed is, that under the issues formed the 
district court erred in permitting the introduction of’ evi- 
dence tending to prove the fraudulent character of the 
transfer of the goods by Frank Judson to his wife, E. C. 
Judson, and from her to plaintiff in error; no fraud hav- 
ing been alleged in the answer. It is believed to be the 
settled law of this state, that a general denial puts in issue 
every material allegation of the petition, and under it the 
defendant may give evidence of any special matter amount- 
ing toa defense to the plaintiff’s canse of action. The 
action is simply for the possession of the property described 
in the writ, the essence of which is that of the wrongful 
detention of the property by the defendant. It is alleged 
by the plaintiff that he is the owner and entitled to the 
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possession of the property. These facts are denied, and 
under such denial the whole question of ownership may 
be investigated. Blue Valley Bank v. Bane and Company, 
20 Neb., 294. Cool v. Roche, Hall v. Ray, 15 Id., 24. 
Richardson v. Steele, 9 Id., 483, and cases there cited. 

The district court, therefore, did not err in its ruling 
upon the admissibility of the evidence introduced by 
defendant. 

It appears from the evidence that, in the year 1883, 
Frank Judson came to the city of Grand Island for the 
purpose of engaging in business, and that he bought a 
stock of goods from one Pederson, the title to which was 
taken in the name of E. C. Judson, his wife. There is 
some testimony which tends to prove that, at that time, he 
stated to the person from whom he made the purchase that 
his reason for having the property transferred to his wife 
was, that he was involved in debt resulting from a partner- 
ship transaction in Kansas, and that he did not desire the 
property to be in his name. This is denied by him. 
Some time after his purchase of the store, and after the 
arrival of his wife at Grand Island, he transferred the 
stock of goods to her. The reason assigned for this was, 
that he was in debt to the creditors represented by the 
sheriff in this action, and others, and that he was also 
indebted to his wife, she having furnished a considerable 
portion of the funds with which the purchase was made 
originally, and also having put into the store a large 
amount of money after her arrival in Grand Island. It 
is claimed that the money thus used was of her own 
means, realized from the sale of property in Kansas, and 
from other sources. There is evidence of declarations 
made by Judson that the real cause of the transfer to his 
wife was to prevent the seizure of the property by his 
creditors. There are other circumstances, also, which tend 
somewhat to support the finding of the district court. 
There is no doubt but that, were it true that the property 
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in question was transferred to Mrs. Judson in payment of 
an actual bona fide indebtedness, that such transfer, if made 
in good faith, would be upheld. While the fading of the 
district court was not entirely satisfactory to the writer, yet 
it must be conceded that there was sufficient evidence to 
sustain it, and we do not feel at liberty to interfere with the 
judgment. If the property was rightfully the property of 
Mrs. Judson, she had the right to make such disposition 
of it as to: her would seem proper, and we would not feel 
inclined to observe with great minuteness her actions in 
that direction. But it is perhaps beyond question that 
her sale and transfer to plaintiff in error was only color- 
able, and but a short time before the levy of the writ of 
attachment. While this could not be held to be, in any 
sense, conclusive of her rights, yet it was, no doubt, con- 
sidered by the trial court as giving color to her former 
transactions with the property. 

The finding of the district court upon this question, 
based as it is upon conflicting evidence, must stand. 

The question presented by the cross-petition in error is 
as to the action of the court in not rendering judgment in 
favor of the sheriff for $1,040.62, instead of $811.30, the 
amount of the orders of attachment in the hands of the 
sheriff at the time the property was levied upon by the 
writ of replevin, and in excluding from the judgment the 
sum of $221.50, the amount and value of the orders of 
attachment received by him subsequent to the replevin of 
the property. The contention is, that the court should 
have included in the judgment all writs of attachment re- 
ceived by the sheriff before the return day of the writ 
under which his levy was made. This is based upon the 
assertion that the property remained in the custody of the 
law, to the extent that it could not be levied upon under 
process as against the original defendant. It is provided 
by statute that different attachments upon the same prop- 
erty inay be made by the same officer, and one inventory 
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and appraisement shall be sufficient, and it shall not be 
necessary to return the same with more than one order. 
That, where the property is under attachment, it shall be 
attached under subsequent orders, as in the hands of the 
officer, and subject to the previous orders. See sections 
209 and 210 of the civil code. Freeman on Ixecutions, 
section 135, cited in support of the contention of defend- 
ant in error, as well as the other citations contained in his 
brief. 

We have been able to find no case which holds that the 
sheriff can thus levy his writs of attachment, after the 
attached property has been wrested from his possession by 
the execution of an order of replevin and its delivery to 
the plaintiff in the replevin suit. He loses all dominion 
over it, and can create no additional liens upon it. ITad 
the judgment debtor paid the amounts due to the attach- 
ment plaintiff at the tine the Jevy under the order of re- 
plevin was made, the property would have been released 
from the lien created by the levies, and the right to the 
possession thereof would have vested at once in the owner. 
No additional liens could have been created by the re- 
ceipt of subsequent orders by the sheriff. His posses- 
sion would have terminated, and with it his dominion 
over the property. The effect would be the same were 
that possession terminated in any other manner. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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Cenina Br,ie BLAKE ET AL, APPELLANTS, V. JAMES 
H. McMourrry rr al, APPELLEES. 


1. Mortgage Foreclosure: VACATING DECREE: JURISDIC- 
TION. In a proceeding for the foreclosure of a mortgage to 
which the grantor of plaintiff in this action was a party, she 
answered that she was the owner in fee simple of five acres 
of the eighty acres upon which the foreclosure was sought, and 
that her ownership was by virtue of a warranty deed executed 
by the mortgageor to her grantor, and of record prior to the exe- 
cution of the mortgage. By agreement of all the other parties 
to the action a decree of foreclosure was rendered, finding that 
her Jand was not subject to the mortgage. The decree was ren- 
dered November 12, 1879. More than one year after that time 
the parties to the action, excepting that defendant, agreed that 
the decree might be vacated and the cause reinstated. The 
plaintiff therein was given leave to file an amended petition— 
new pleadings being filed by all the parties to the agreement to 
vacate the decree. On the 25th day of June, 1881, a new decree 
was rendered, by which the real estate was declared subject to 
the mortgage, which was foreclosed, and the land ordered to be 
sold. Neither said defendant nor her attorneys, nor any agent 
of hers, was notified of these latter proceedings, and she had no 
knowledge of them. It was Held, That the district court had 
no jurisdiction, as against her, to enter the last decree, and as 
to her it was void, the first decree remaining in full force. 


APPEAL. In such case, where a defendant, 
agreeing to the re-instatement of the cause, took an appeal from 
said decree to the supreme court, but no notice thereof was 
given to her, and she made no appearance in the supreme court, 
having no knowledge of the last decree by the district court, 
nor of the appeal therefrom to the supreme court, the supreme 
court acquired no jurisdiction over lier, and could make no de- 
eree prejudicially affecting her rights. 


SALE: AGREEMENT OF ATTORNEYS: INJUNCTION. 
Where an order of sale was issued upon the ‘said second decree 
rendered by the district court, and upon the real estate being 
advertised for sale plaintiff became aware for the first time 
that a decree had been rendered ordering the sale of her 
land, whereupon she employed an attorney to enjoin such 
sale, who prepared a petition for an injunction, setting up 
all the facts of the case, and which would entitle ner to 
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relief, and presented the same to the judge of the district 
court, who allowed a preliminary injunction, fixing the pen- 
alty of the bond to be given, but instead of instituting the 
suit, said attorney exhibited the petition and order of the judge 
to the attorney for the plaintiff in the foreclosure proceedings, 
who adwitted plaintiff’s right, but at his request the sale was 
allowed to take place in accordance with the decree, upon the 
promise that he would bid in the property and reconvey to 
plaintiff the five acres belonging to her, and upon such sale he 
did bid in the property and immediately executed the contract 
to convey, which contract is set out in full in the opinion, but 
before the confirmation of sale and execution of the sheriff’s 
deed, entered into negotiations with the defendant {for the sale 
of the property io him, and of which he advised plaintiff's at- 
torney, who, prior to the purchase by defendant, notified defend- 
ant of plaintiff’s rights, when defendant agreed that if he pur- 
chased he would execute the written contract made by the 
purchaser at judicial sale, and upon such agreement the con- 
firmation was allowed to take place unresisted, it was Held, 

1. That even though a specitic performance of a contract to 
convey real estate might not be enforced where the vendor had 
no title at the time the contract was made, yet said written con- 
tract having been made after purchase, in pursuance of the pre- 
vious agreement, and by which plaintiff had been induced to 
forego her injunction suit, the maker of such contract and those 
claiming under him with notice thereof, and of plaintiff’s 
rights, would not be heard to assert its invalidity. 

2. That said contract was supported by sufficient consider- 
ation. 

3. That had no such contract been made, defendant having 
purchased with full knowledge, both actual and constructive, 
of plaintiff’s rights, she was entiled to the relief demanded in 
her petition. 


APPEAL from the district court of Lancaster county. 
Heard below before Cuapman, J. 


Sawyer & Snell, for appellants, cited: Parker v. Ens- 
low, 102 Tll., 272. Dunham v. Griswold, 100 N. Y., 224. 
Young v. french, 35 Wis., 111. Bank v. Geary, 5 Pe- 
ters, 114. Boyce v. Berger, 11 Neb., 399. Scott v. Scott, 
2 Central Rep., 800. Skinner v. Reynick, 10 Neb., 323. 
Forgy v. Merryman, 14 Neb., 513. 
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J.8. Gregory, for appellees, cited: Nill v. Comperet, 
16 Ind., 107. Burton v, Burton, 28 Ind., 342. Sage v.. 
Harpending, 49 Barb. 174. Brueggeman v, Jurgensen, 24 
Mo., 87. Shields v. Trammell, 19 Ark., 51. Jefferies v. 
Jefferies, 117 Mass., 184. Martindale’s Law of Convev- 
anciny, Sec. 29, p. 29. Bayliss v. Williams, 6 Cold., Tenn., 
440. 


Reese, Cu. J. 


The petition in this case alleges that, on the 25th day 
of April, 1872, Jolin 8. Gregory, Sr., who is now deceased, 
was the owner of the five acres of land in question, and 
that he and his wife (Wealthy B. Gregory) conveyed it to 
Reuben R. Tingley, by warranty deed ; that afterwards, 
Tingley conveyed it to Hannah L. Tingley, by warranty 
deed, and that she sold the sume to Mary Thorne, by writ- 
ten contract, and that said Mary Thorne afterwards as- 
signed and transferred said contract to plaintiff. Hannah 
Tingley died February 18, 1882, never having made the 
deed, and J. R. Webster, who was the administrator of her 
estate, was, on the 28th day of May, 1883, ordered by the 
district court of Lancaster county, in an action then pend- 
ing therein for that purpose, to make the conveyance to 
plaintiff, which he did on the 30th day of May, 1883; 
and that she now has a title thereto, equal to the title of 
said Gregory at the time he made the conveyance to Ting- 
ley in 1872 ; that since the 11th day of May, 1881, plaint- 
iff has been in the uninterrupted possession of the prop- 
erty, and has made permanent and valuable improvements 
thereon; that on the 4th day of January, 1877, said John 
S. Gregory, Sr., executed a mortgage deed to R. E. Moore, 
which was followed by the execution of another, to secure 
certain debts which the Gregorys then owed, but that by 
mistake the mortgages were so written as to include ‘the 
land in question, it being a part of the government sub- 
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division in which the mortgaged land was situated, the de- 
scription in the mortgage being: “All of the north half 
of the north-west of section 34 in township 10 north, 
range 6 east, now owned by the parties of the first part or 
either of them.” 

The deed from Gregory and wife to Tingley had, before 
that time, been duly recorded; that the debts secured by 
the mortgages not being paid, Moore commenced suit to 
foreclose said mortgages, making Hannah J.. Tingley a 
party to the action; that on the 12th day of September, 
1879, she filed her answer asserting her title. On the same 
day a decree of foreclosure was rendered by stipulation of 
the other parties to the action, but which excluded and dis- 
charged the five acres owned by her, and which five acres 
is the land now in dispute. A stay of execution was 
taken by the Gregorys on the 29th day of November, 1879, 
and the decree entered, in so far as it affects plaintiff’s 
land, remains in full foree. On the 26th day of March, 
1881, the plaintiff in that action obtained leave to amend 
his petition, but no notice of this proceeding was given to 
Hannah L. Tingley. A time was fixed within which 
answers could be filed by the defendants in the case, and 
answers were so filed, and on the 16th day of June, 1881, 
the case was re-tried, and on the 25th day of the same 
month another decree was entered for the sale of other 
lands and the whole of the eighty acre tract, which in- 
cluded the land in question. The Gregorys appealed from 
that decree, but no notice of the appeal was given her, and 
she made no appearance therein. It was pending this ap- 
peal proceeding that she died. No attempt was made to 
revive the action against her representatives, and at the 
July term of 1882, of the supreme court, a final decree 
was rendered, directing the sale of the whole eighty acre 
tract, which included the land in question. On the 8th 
day of April, 1886, the plaintiff in that action caused an 
order of sale to be issued and placed in the hands of the 
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"sheriff, who sold the same to Frank M. Hall, one of the 
attorneys of record for the plaintiff, and upon confirmation 
of sale a deed was made to him by the sheriff, and he, 
Hall, afterwards conveyed to defendant McMurtry. While 
the order of sale was in the hands of the sheriff, and before 
the sale, plaintiff, learning of the purpose to sell her land, 
by her attorney prepared the necessary petition and ob- 
tained an order of allowance of an injunction thereon, but 
at the request of said Hall refrained from instituting the 
injunction suit; he, Hall, in consideration thereof, and on 
the day of sale gave the following contract : 


“QLAIncoLx, Nes, August 10, 1886. 

“ Tn consideration that Celina Belle Blake, at my request, 
has not enjoined the sale of the below described five acres, 
this day, I agree, on confirmation of’ sale in Moore against 
Gregory, to convey and quit-claim to her the five acres 
described as commencing fifty.rods south of the north-east 
corner of the north-west quarter of section 34, Tp. 10 
north, range 6 east, thence. west forty rods, south twenty 
rods, east forty rods, north twenty rods, to beginning, a 
part of lands purchased at sale. 

“P.M. Harr, 
“Bidder at Sale.” 


That before McMurtry purchased he had full and actual 
knowledge of the agreement made by Hall, having seen it, 
and knew its contents, but now he refuses to make the 
conveyance; that all the proecedings in that case after the 
first decree was amended, so far as they seek to affect the 
five acres in dispute, are void, for the reason that such de- 
cree was never annulled, nor notice of the subsequent pro- 
ceeding, including the appeal, given to Hannah L. Tingley, 
the then owner of’ said premises; that plaintiff is entitled 
to a deed from said Hall and all persons claiming under 
him having uotice thereof, and that said sheriff’s deed con- 
stitutes a cloud to the title of plaintiff, which impairs its 
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value, and she is entitled to have her title quieted; that 
the judgments of foreciosure having been assigned in part 
to McMurtry, and a part thereof to defendants Crooker 
and the Gregorys, the prayer of the petition is, that the 
defendants, McMurtry, Crooker, and the Gregorys, and 
George W. Downing, one of the judgment creditors, may 
be enjoined from asserting any claim against the real es- 
tate named, and that McMurtry may be decreed to quit- 
claim and release the same to plaintiff; that the decree be 
declared void and discharged, and for general relief. 

The defendants, McMurtry and E. Mary Gregory, by 
their answers, admit the conveyance to Reuben R. Ting- 
ley, by John Gregory, Sr., and that Reuben R. Tingley 
conveyed to Hannah L. Tingley; that she conveyed to 
Mary Thorne, who afterwards sold to plaintiff, and that 
Hannah L. Tingley died, and the deed was made by her 
administrator, as alleged in the petition. They also admit 


the foreclosure proceedings, ending with the deed to Hall, 
and that Hall conveyed to defendant McMurtry. All 
other allegations ure denied. 

For a cross-petition, McMurtry further answers that he 
is “the owner in fee of the land in plaintiff’s petition de- 
scribed, and that lis title thereto is derived from a decree 
of foreclosure of mortgage lien, aud order of sale, and sale 
by the sheriff of Lancaster county, Nebraska, under and 
by virtue thereof, and by sheriff’s deed to one F. M. Hall, 
and by said ]*. M. Hall by deed of conveyance to said 
defendant.” Affirmative relief, to the extent that the clond 
upon his title caused by the claims of plaintiff be removed 
aud his title quicted, is demanded. Plaintiff’s reply is a 
general denial. 

Defendant Crooker answered, disclaiming all interest in 
the property. : 

A trial was had, which resulted in a finding and decree 
in favor of defendant MeMurtry. After a general finding 
for defendant, the decree is, in part, as follows: 
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“And the court further finds, that a decree of foreclos- 
ure in favor of Robert E. Moore, trustee, and against 
Hannah Tingley, was duly entered on the 25th day of 
June, 1881, by the district court of Lancaster county, Ne- 
braska, covering the land now in controversy, and that 
the court lad full jurisdiction of the said defendant, 
Tingley, and of the subject-matter, and that afterwards, 
to-wit, the 8th day of April, 1886, the said Robert E. 
Moore and his beneficiaries in trust proceeded to have or- 
der of sale thereon issued out of the clerk’s office of said 
court, and said land was afterwards duly sold to Frank M. 
Hall, which sale was afterwards confirmed by the court, 
and a sheriff’s deed was duly issued to said Hall; that the 
defendant, James H. McMurtry, has since acquired title 
thereto, by conveyance from said Hall. The court further 
finds, defendant is not bound by the written stipulations 
or agreement of F. M. Hall, of which he had notice. 
Wherefore, it is ordered and adjudged and decreed that 
plaintiff’s petition be and stand dismissed, and that the 
title of defendant, James H. McMurtry, in and to said 
land,” describing it, “be quieted and set at rest, and that 
the claim of title of the plaintiffs, and each of them, be 
declared a cloud upon said defendant’s title, and be 
removed therefrom.” 

From this decree plaintiff appeals to this court. 

From the bill of exceptions, it appears that Hannah 
Tingley appeared in the foreclosure proceedings, prior to 
the rendition of the first decree in the district court, and 
that in the rendition of that decree her rights were fully 
protected—the land now in question being specially and 
specifically excepted therefrom, the language of that part 
of the decree being: , “And the court finds that said 
mortgage is not a lien upon any portion of the following 
described land (describing it), being five acres of land be- 
longing to Hannah Tingley.” This decree was rendered 
on the 12th day of November, 1879, upon the stipulations 
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of the other parties to the action, and after her rights had 
been fully presented by her answer. Nothing further was 
done in the case until on the 26th day of March, 1881, 
when leave was given plaintiff to file an amended petition. 
And in April, 1881, the amended petition was filed. In 
the meantime, Hannah Tingley had settled with and dis- 
charged her attorneys, their receipt showing that fact hav- 
ing been introduced in evidence. On the 25th day of 
June, 1881, a second decree was rendered, in which the 
title of Hannah Tingley was found to be junior and in- 
ferior of the mortgage, and the decree was then rendered 
against her. It is shown that no notice of any of this 
proceeding was given her, that she was in failing health, 
suffering from a disease of which she subsequently died, 
and that no notice was given her agent, and no appear- 
ance was made by or for her; the record showing that she 
came not. There is a finding that she was “duly served 
with summons,” but none that she had notice of this sub- 
sequent proceeding. It is true that the bill of exceptions 
contains a copy of an answer filed by her, but it is shown 
to have been filed on the 21st, day of October, 1880, long 
before these latter proceedings were instituted, and it could 
not have been an appearance therein. This second decree 
was taken to the supreme court on appeal, by some of the 
other defendants, but she had no notice of that proceed- 
ing, the record showing that all that was done in that di- 
rection was done by the attorneys of the plaintiff in the 
action, and the appellants in that case, by their attorney, 
John S. Gregory, Jr. The district court had lost juris- 
diction over her, and the supreme court acquired none. 
Her rights were not affected adversely by the proceedings 
in either court, notwithstanding, in both, an effort was 
made to take her land, and the courts, relying, doubtless, 
on the presumption that the attorneys for the adverse in- 
terests had seen to the matter of jurisdiction, entered the 
decree referred to, Moreover there is uothing in this rec- 


dered in the district court was ever brought to the knowl- 
edge of the supreme court. We do not hesitate to say 
that, as to her, the first decree stands in full force, unaf- 
fected by any proceedings which were afterwards had. Tt 
is shown that plaintiff had no knowledge of the purpose 
of the plaintiff in the foreclosure proceedings to sell her 
land, or that it was declared to be subject to sale, until it 
was advertised to be sold. Her attorney then prepared a 
petition for an injunction, in which all the facts proved 
and admitted in this case were alleged, and applied to the 
judge of the district court for a temporary order of in- 
junction, which was allowed, and the injunction bond 
fixed at $300. Instead of filing the petition and insti- 
tuting the suit, he went to the attorney for the plaintiff in 
the foreclosure proceeding, showed him the petition and 
order for injunction, when it was conceded by the attorney 
that the plaintiff was entitled to the relief sought, but he 
was anxious for the sale to go on as to the remainder of 
the land, which was admitted to be of sufficient value to 
satisfy the decree. It was then proposed by said attorney 
that the sale of all the Jand should take place, and that 
he would buy it-in, and when he obtained the sheriffs 
deed, would reconvey plaintiff’s land to her. This was 
agreed to by plaintiff’s attorney. At the time fixed for 
the sale to take place, plaintiff’s attorney appeared, and 
when the land was offered, he publicly read a notice setting 
forth plaintiff’s rights to the five acres. The sale pro- 
ceeded, and the attorney for the plaintiff in the foreclosure 
proceedings bid in the whole of the land, and immediately 
executed the agreement for the reconveyance set out in the 
petition and hereinbefore copied. The sale was confirmed, 
and a deed made to the bidder. Pending these proceed- 
ings, between the sale and confirmation, the bidder was ne- 
gotiating a sale or trade of the property to defendant Me- 
Murtry, and he so informed plaintiff’s attorney, who 
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informed McMuttry of plaintiff’s rights, and of the agrec- 
ment with Mr. Hall; he also showed him the petition for 
injunction, and the allowance thereof, and notified him 
that if he purchased the land it would be subject to the 
agreement, and to plaintiff’s rights, and that unless he 
carried out Mr Hall’s contract he would be liable to suit. 
He then agreed to execnte the deed, but after securing a 
conveyance, declined to do so. 

As we have have seen, the court found that McMurtry 
purchased with notice of the contract between the attorney, 
Mr. Hall, and plaintiff’s attorney, Mr. Webster. It is 
also shown, beyond any question, and is undisputed, that 
he purchased with fall notice of plaintiff’s rights, and those 
rights, us we have scen, were unimpaired. 

It is contended that, as specific performance of a contract 
will not be decreed against a vendor who had no title 
when the contract was made, the contract made by Mr. 
Hall cannot be enforced. ven adinitting the correctness 
of this rule, which we do not, it can have no bearing upon 
this case, for the reason that the contract was made after the 
sale, and that plaintiff had an equity which could not be 
effected by such sale. ‘This equity she was about to assert, 
by enjoining the proceedings, but by the agreement she 
was induced to forego the suit. The principle of estoppel 
would apply with full force, and if necessary for the pro- 
tection of plainiff’s rights, plaintiff would be reqnired to 
relinquish, by the proper conveyance, that which he had 
obtained thereby. 

Again, it is contended that there was no consideration 
for Mr. Hall’s contract. In view of which we have already 
said, this contention searcely merits constderation, as it 
would be wholly immaterial whether a contract were made 
or not. But, assuming that such contract were necessary, 
it appears that a claim was asserted by plaintiff, which My. 
Hall conceded to be just. But could it have been so arranged 
at that time that the remainder of the real estate could be 
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sold, by excluding plaintiff’s land, and a valid title passed 
thereby, not subject to future attack, it cannot be doubted 
but that Mr. Hall would have at once agreed to the relin- 
quishment of plaintiff’s land. It was quite questionable 
as to whether this could be done without involving future 
litigation. May. Hall was the attorney for the plaintiff in 
the action, and, to some extent, had control of the sale of 
the real estate. Not wishing to deprive plaintiff of her 
land, and desiring to avoid any further litigation, he com- 
promised with plaintiff’s attorney, agreeing to the contract, 
and to see that it was carried out, in consideration of the 
forbearance of plaintiff to sue. Were such a contract 
needed, there was ample consideration to support it. Zudl 
v. Swarthout, 29 Mich., 249. Hewett v. Currier, 63 Wis., 
386. Parker v. Enslow, 102 Ils., 272. 

But, assuming that the contract was void for want of 
consideration, or, for that matter, that no such contract was 
ever ‘made, we find that Hall purchased the laud at sheriff's 
sale, with full notice, both actual and constructive, of 
plaintiff’s rights, they having been of record since prior 
to the execution of the mortgage then being foreclosed. 
Before the execution of the sheriff’s deed to Mr. Hall, 
defendant McMurtry was charged with the same notice. 
He was informed of all the facts, had seen the petition for 
an injunction, which detailed them at length, and not only 
had notice, but agreed to convey the property in dispute 
to plaintiff, in consideration of her rights. This agree- 
ment, while, perhaps, not furnishing a basis for this suit, 
was a clear recognition of her right to the property, and 
showed, beyond all question, his knowledge. But it is in- 
sisted that thesagreement made by Mr. Hall “ was obtained 
by false representations of existing facts, without consid- 
eration paid or promised, and by public statements of 
facts which were uot true, and under threat of enjoining 
the enforcement of the decree, which was in every respect 
regular, and the fiual outcome of which injunction could 
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only be vexatious delay, cost, and annoyance to defendant.” 
We have examined the record carefully, and are unable to 
find a single misrepresentation of fact; but, upon the con- 
trary, that every representation made has been proven, by 
the record and oral testimony, which is uncontradicted, to 
be true, 

We presnme that the decree in the district court was en- 
tered by the learned judge thereof upon the theory or belief 
that Hannah Tingley had entered an appearance in the pro- 
ceeding had in 1881, by which the former decree was set 
aside and the new one entered. We can readily see how 
the court might have been misled by the presentation of 
the answer hereinbefore referred to, and had such been the 
fact, it is quite possible that the decree would have to be 
affirmed. But, upon a careful inspection of the record, it 
is found that this belief was not sustained by the facts. 

The decree of the district court will therefore be reversed, 
and a decree will be entered in this court in accordance 
with the prayer of plaintiff’s petition, and her title quieted. 


DECREE ACCORDINGLY. 


THE other judges concur. 


State or NEBRASKA, EX REL. WILLIAM CRAIG, 
PLAINTIFF, Vv. ScHoon Disrricr NumBer Two, 
PHELPS CouNTY, EP AL., DEFENDANTS. 


Mandamus: DORMANT JUDGMENT. Where, in an application for 
mandamus to compel the board of directors of a school district 
to report to the county board the amount of taxes necessary to 
be levied and collected for the payment of a judgment against 
the district, an answer is presented alleging as defenses, First, 
That’ the court rendering the judgment had no jurisdietion over 
the defendant; Second, That the judgment was obtained by 
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fraud; and Third, That the judgment is dormant; and it appear- 
ing that the judgment had been rendered more than five years 
prior to the commencement of the proceedings for the writ of 
mandamus, and is dormant, and that in a proceeding to revive 
the judgment the question of the want of jurisdiction can and 
should be there litigated, the application for a mandamus was 
dismissed without prejudice, in order that proceedings to revive 
the judgment might be first had. 


ORIGINAL application for mandamus, 
Harwood, Ames & Kelly, for relator. 
Rhea & Rhea and Heiskell & Scott, for respondents. 


Reesz, Cu. J. 


This is an action for a peremptory writ of mandamus, to 
be directed to school district number two of Phelps county, - 
and to the proper officers thereof, commanding them to re- 
port, in writing, to the county board the amount of taxes. 
necessary to be levied and collected to pay a judgment 
rendered by the county court, on the 1st day of June, 
1880, in favor of the relator, and against the defendant 
school district. ; 

Three defenses are presented by the answer: First, It 
is alleged that the county court had not jurisdiction to ren- 
der the judgment, for the reason that no summons avas 
ever served upon the defendant, or its proper officers, nor 
did the defendant waive process or service thereof, nov did 
it appear in said action, by or through its legal representa- 
tives, nor by the officers of the school district, nor by an 
attorney, and that the judgment was, therefore, void. It 
is also denied that any demand had been made upon the 
officers of the school district that they make the desired 
report to the county board. 

The second defense is to the effect that the judgment set 
forth and alleged in the plaintiff’s petition was obtained 
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by fraud, and without the knowledge or consent of the 
officers of the district at the time it was rendered, or of 
any person representing it; that no notice was given to 
the district or its officers of the pendency of the suit, or 
that there was any indebtedness or demand against the 
district. 

Third, Tt is alleged that the judgment is dormant, and 
is barred by the statute of limitation, and that no proceed- 
ings have been had at any time to revive said dormant 
judgment. 

Considerable testimony has been taken by defendant in 
support of the first defense presented by the answer; but, 
as we view the case, it is not uecessary to discuss, nor will 
we decide, the question thus presented. 

By the statute of this state a judgment becomes dor- 
mant at the end of five years after its rendition, if 10 exe- 
cution is issued, or, if execution be issued, at the end of 
five years after the issuance of the last execution, and un- 
til revived no steps can be legally taken for its enforce- 
ment. Section 482 of the civil code. 

It has become temporarily inoperative, so far as the 
right to issue an execution is concerned, and will so con- 
tinue until something is done by which the right to enforce 
it is revived. Freeman on Judgments, section 442. 

It is true that it is not sought in this proceeding to issue 
execution, but it is an equivalent thereof. The effort being 
made to enforce it by the command of the writ compelling 
the levy of taxes, is the only method, perhaps, for enforc- 
ing judgments against municipal corporations, or corpora- 
tions possessing the powers of a school district. The 
method of enforcing judgments against such corporations 
being, in that respect, different from the method of’ enfore- 
ing them against individuals or corporations other than 
municipal corporations. Article 6 of chapter 77, Com- 
piled Statutes of 1887. 

It is recited in the judgment that it'is rendered upon the 
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“answer confessing judgment, and asking that the judg- 
ment be rendered against said school district number two, 
of Phelps county, Nebraska.” It is now contended by 
the defendant that no such answer was filed, and that no 
appearance was made by the district, and there having 
been no summons, the judgment was void, and therefore no 
judgment. This question can be, and should be, decided 
upon proceedings for revivor, Weber v, Detwiller (Pa.), 8 
Atlantic Reporter, 910. : 

A writ of mandamus can only issue to compel the per- 
formance of an act which the law especially enjoins as a 
duty resulting from an office, trust, or station. Section 
645, civil code. 

The judgment having become dormant, and no effort 
having been made to enforce it since its rendition, it can- 
not be said that the Jaw especially enjoins upon the pres- 
ent board the duty of reporting the same to the county 
board for payment by taxation. 

It is suggested by counsel for relator that, if it should 
be deemed necessary to revive the judgment before a writ 
can issue, that the writ ought not to be denied, but that 
the proceeding in this court should be stayed until the 
judgment can be revived. But little, if anything, could 
be gained by such action, as, if revived, the defenses pre- 
sented by the answer could not be presented successfully 
in a second proceeding, and perhaps such proceeding will 
not be necessary. The application will therefore be dis- 
missed without prejudice to another action, in case the 
judgment should be revived. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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JAMES G. BREWER ET AL., PLAINTIFFS IN ERROR, v. 
Joun H. WRIGHt, DEFENDANT IN ERROR. 


1. Partnership: WAGES OF EMPLOYE: ACTION ON ACCOUNT. 
W., in 1883, entered the service of B. & B., operators of a mill, 
asa miller and mill hand, and remained in their service until 
1886. During said time B. & B. moved their mill to another 
place, in consequence of which the same was not operated dur- 
ing 8 period of from one to two months, and during which time 
W, assisted the other workmen in making such removal; and 
also, by direction of one of the partners, worked for a time at 
getting out posts. During the whole term of his service, W., 
every Saturday night, with the knowledge of B. & B., entered 
his time on their account books kept in the mill, including the 
time when he was engaged in removing the mill and getting ont 
posts. About the time he quit their service, W., together with one 
of the partners, examined the books and agreed upon a sum or 
balance due to W. In an action by W. against B. & B. for said 
balance, Held, That he could recover against the firm for the 
whole amount, although, as between the partners, but one of 
them (J. G. B.) should pay for the time W. was engaged in get- 
ting out posts. 

2. Instructions complained of, examined and approved. 


3. The evidence examined, And held, To sustain the verdict. 


Error to the district court for Merrick county. Tried 
below before Post, J. 


Webster & White, for plaintiffs in error, cited: Warren 

v. Martin, 38 N. W. Rep., 849. Livingston v. Roosevelt, 

4 Jolson, 251. 1 Lindley on Partnership, 325. Sack- 

ett’s Instructions to Juries, 384. Addison on Contracts, 
“Vol. 1. Ottawa Gas L. Co.v, Graham, 28 UL, 73. 


John Patterson, for defendant in error, cited: AleKinster 
v. Eitcheock, 19 Neb., 104. Kennedy v. Goodman, 14 Id., 
588. Keller v. IKeller, 18 Id., 368. Sackett’s Instruc- 
tions to Juries, 50-1-2. Powell v. P. R. R., 65 Mo., 
658. 1 Greenleaf Ev., Sec. 197. Freeland v. Heron, 7 

20 
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Cranch, 147, Hayes v, Kelley, 116 Mass., 300. Straub- 
her v. Mohler, 80 Ill., 21. Bailey v. Bensley, 87 Id., 556. 
Heidenheimer v. Ellis, 38. W. R., 666. Cobb v. Arundell, 
26 Wis., 553. , 


Coss, J. 


This cause comes to this court on error from the district 
court of Merrick county. 

The petition alleges that the plaintiff commenced to 
work for defendants, as a miller and mill hand, December 
25, 1882, in their flouring mill, and continued in their em- 
ployment until February 10, 1886, at which date there 
was a settlement with defendants, on which it was found 
and agrecd between the parties there was due $688.12, 
which the defendants promised to pay the plaintiff, no part 
of which has been paid, and for which the plaintiff de- 
manded judgment, with interest. 

The defendants, by joint answer, admitted the employ- 
ment of the plaintiff for the time specified, but denied 
each and every other allegation of the plaintiff. Tora 
second defense they set up that, at the time of the employ- 
ment the plaintiff represented that he was competent to 
take charge of and manage the machinery of their flour- 
ing mill successfully, and in a manner beneficial to them, 
and they employed the plaintiff, relying on his representa- 
tions, believing them to be true; that plaintiff was wholly 
incompetent to manage such machinery, and was ignorant 
of the proper methods of operating the same; that plaint- 
iff so carelessly, negligently, and incompctently managed 
said machinery that large quantities of flour were wasted 
and carried into the bran, and the machinery was negli- 
gently allowed to clog, so that large quantities of first grade 
flour were carried over and became mixed with second and 
third’ grade flour, and became much less valuable; that by 
reason of such negligence and carelessness the defendants 
suffered damage in the sum of $1,700. 
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For a third defense, they allege that, in addition to his 
duties as a miller, the plaintiff was employed to buy grain 
and to exchange flour for grain in their behalf, and that 
contrary to his instructions the plaintiff paid more than 
the market price for grain, and gave greater quantities of 
flour in exchange for wheat than he was authorized to give 
per bushel, by reason of which the defendants were dam- 
aged in the sum of $200. 

For a fourth defense, they allege that the plaintiff was 
grossly negligent and careless, and broke, destroyed, and 
damaged certain parts of the machinery of thcir mill to 
the injury of defendants in the sum of $100. Wherefore 
defendants claim that of the damages due them, as afove- 
said, a sufficient amount be sct off from that due the plaint- 
iff for his services, and that they have judgment for any 
further amount found due them. 

The plaintiff’s replication denied each allegation of de- 
fense. There was a trial to a jury, with a finding and 
judgment for the plaintiff for $741.49. 

The plaintiffs in error assign the following paragraphs 
as errors of the court’s instructions to the jury : 

“9, No particular form of words is necessary to con- 
stitute a settlement in law, uor is it necessary for the 
plaintiff to prove a promise to pay the balance found to 
be due, provided a balance be found in his favor, as here- 
after explained. 

“10. An account stated, or an account settled, is when 
the parties mutually agree to the correctness of the account 
between them, and the balance as ascertained to be due to 
either. The general rule is, that when parties have ac- 
counts against each other, and a statement of the account 
is made out by one party and presented to the other, and - 
the latter expressly assents to its correctness, the law will 
regard it as a stated or settled account, and it will be 
binding upon both parties. 

“41. If you find that an account was stated between the 
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parties to this suit, as above explained, and that a balance 
of $688.12, or any other specific amount, was found to be 
due to plaintiff, then he should recover on his cause of 
action, and it is no defense that said settlement may have 
included an amount which should have been paid by the 
defendant, J. G. Brewer, and not by the firm as matter of 
equity between said defendants. 

“12. You are also charged that if Mr. J. G. Brewer 
made a settlement with plaintiff in behalf of the partner- 
ship existing between defendants, that such settlement is 
binding against said partnership as if made by both said 
defendants. 

18. Plaintiff would only be liable, if he is liable at 
all, for the damage which followed or resulted to defend- 
ants as the natural and proximate result or consequence of 
his negligence; that is, the want of ordinary skill or 
knowledge, as above explained. 

“19. Defendants cannot recover for damages to or de- 
struction of machinery by plaintiff, unless the same was 
occasioned by the negligent or wrongful act of plaintiff, 
and if you find for defendants on this question, the meas- 
ure of damages would be the cost of repairing said 
machinery and placing it in as good repair as it was imme- 
diately preceding such injury.” 

Thev further assign as error that the verdict is not 
sustained by sufficient evidence; and that their motion for 
a new trial was overruled by the court. 

Their first contention in their brief is, that the verdict 
ought not to be sustained, for the reason that, while the 
plaintiff below in his petition claims only for services as a 
miller and mill hand, he states on his cross-examination, 
in reply to the question of defendants, that for a portion 
of the time he worked in helping to move the mill, which 
began in March and ended in July, and that for thirty-six 
days of the time he was engaged in cutting posts for the 
defendant, J. G. Brewer; that his time while so engaged 
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in moving and cutting was placed to his credit on the 
books of defendants, and entered into their settlement. 

Defendants contend that the plaintiff knew that their firm - 
of J. G. Brewer and Wells Brewer was that of a limited 

partnership, confined to the business of milling, and that 

in making his settlement he has not the right to include 

his claim for those services not in the line of duty as 

miller and mill hand, rendered for the individual benefit of 

one of the partics. othis point numerons authorities are 

cited. 

It appears from the evidence of the plaintiff on his ex- 
amination-in-chief, that le had worked for the defendants 
for several years prior to the fall of 1882, at which time 
he quit their employment, went to California, returned in 
the spring of 1883, and re-entered their service as a miller 
and mill land, and remained as such till February 10, 
1886, when a settlement of accounts was had, upon which 
$688.12 was found due him from defendants. In answer 
to the question, who was present at the time of scttlement, 
he stated, “J. G. Brewer was present, and he thought 
Wells Brewer, also.” Subsequently, in his further exam- 
ination, he said “that Wells Brewer was present at his 
settlement.” In the testimony of Wells Brewer, while 
denying that there was any settlement on February 10, 
1886, the witness admitted that he was present when the 
books were examined by the plaintiff and J. G. Brewer, 
and that the amount of 1,300 and some odd dollars were 
found due the plaintiff, and that there was conversation as 
to how it was to be paid, and thought there was something 
said as to turning in some wood to Hurley. 

It appears from the evidence that there was a book kept 
in the mill in which the plaintiff entered his time of’ ser- 
vice every Saturday night, and but little testimony as to 
how much or how little attention both or either of the de- 
fendants paid to the business generally, or to the condition 
of accounts in the book in particular. But it does appear 
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that they were each in the mill occasionally, and sometimes 
examined the mill book. The accounts between the parties 
in this book ran for a period of four years before the date 
of the transaction which the plaintiff testified to as a set- 
tlement of accounts between them. 

I therefore conclude that whatever items of charges of 
time claimed by the plaintiff and entered in the book must 
be presumed to have been known by each defendant owner 
of the book, at the time of the alleged settlement, and its 
correctness acquiesced in. 

There is conflicting evidence as to whether their exarn- 
ination of accounts between plaintiff and J. G. Brewer 
was a settlement. The jury must have found that it was, 
and such finding will not now be disturbed upon the evi- 
dence offered. 

The plaintiffs in error object to the 9th instruetion, on 
the ground that it contains an assumption that there was a 
settlement between the parties, while, as they contend, 
there was only the claim, of one party to it, that there was 
any settlement. This is often the case in lawsuits; one 
party claims a certain state and condition which the other 
denies. In such cases it is the duty of the court to give 
in charge to the jury the law applicable to such state of 
facts if they believe the evidence relied upon to prove it. 
‘This scems to have been done in this instance. 

The plaintiffs in error also except to the 10th instruction, 
because the court lays down the rule of law applicable to 
an account stated, as well as to an account settled. The in- 
struction is, I think, open to that objection, as there was 
no occasion for stating the law applicable to “an account 
stated,” there being no evidence to that point. But this 
is clearly error without prejudice. 

What has been said in the forepart of this opinion is 
deemed a sufficient answer to the objections to the 11th and 
12th instructions. Nothing further need be said as to 
_ those, 


JULY TERM, 1888, 31 


Brewer v. Wright. 


‘The 18th and 19¢h paragraphs were addressed to defend~ 
ants’ claim for damages against the plaintiff for negligence 
as miller, and for willful damages to machinery, in their 
employ. There was some evidence, of a not very  satis- 
factory character, tending to show, some degree of negli- 
gence, or want of care, on the part of plaintiff in the man- 
agement and running of the mill, by which there was 
claimed to be less product of first grade flour and larger 
of second grade for some portion of the time involved. 
This the plaintiff, as a witness, explained, to some extent, 
that it was the express desire of one of the defendants, at 
least, that special care be taken to maintain the product and 
standing of the second grade flour of the mill, and espe- 
cially denied the charge of negligence, or carelessness, or 
want of skill, on his part, and of all damages to defend- 
ants on that account. ‘The evidence, tending to prove 
damages, furnishes no sufficient basis for the jury to have 
found any definite sum in favor of the defendants. The 
jury failed to find any damages, but I think the issue was 
fairly and sufficiently presented by the court in the 18th 
and 19th instructions. The charge of willful damage to 
machinery, as sworn to by the wituess Hibbard, and ex- 
plained by the plaintiff in his testimony, was fairly placed 
before the jury in the 19th instruction, and I think the 
jury, from the evidence and the instruction, were justified 
in returning a verdict without damages in favor of de- 
fendants, as they seem to have done. 

From a careful consideration of the record of the evi- 
dence, and the instructions to the jury, on the trial, I come 
to the conclusion that the verdict of the jury ought to be 
sustained, and that the judgment of the district court 
ought to be affirmed. 


JUDGMENT AFFIRMED, 


Tif other judges concur. 
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1, Wills: consrruction. Atcommon law a devise of real estate, 
in order to convey the fee, must contain words of inheritance «r 
perpetuity, but under the statutes of this state such words are 
not necessary to convey the fee, and every devise of land is to 
be construed to convey all of the estate of the devisor therein, 
unless it shall clearly appear by the will that the devisor in- 
tended to convey a less estate. 


io 


CASE STATED! CONVEYANCE BY DEVISEE. A devise, 
“*to my beloved wife, Editha J. Dawson, I give and bequeath 
all my estate, real and personal, of which I may We seized, the 
same to remain hers, with full power, right, and authority to 
dispose of the same as to her shall seem most meet and proper, 
so long as.she shall remain my widow, upon the express condi- 
tion, however, that if she shall mary again, then it is my will 
that all of my estate herein bequeathed, or whatever may remain, 
[313] 
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shall go to my surviving children share and share alike,”’ ete. 
Held, That under the statutes of this state a conveyance of such 
real estate by Editha J. Dawson, after the death of the testator 
and before her remarriage, conveyed the fee to such realty, and 
her subsequent marriage did not affect the title to the same. 


———:  ——: CONSTRUCTION OF WILL. The words, “or 
whatever may remain,’’ in the will, apply to both the real and 
peisonal estate, and are restricted to such part of the estate as 
remained undisposed of at the time of the second marriage of 
Mrs. Dawson. 


4. ——: —: ——. When a testator devises all his es- 
tate, real and personal, giving his devisee the power of unquali- 
fied disposition of the property devised, the devisee may convey 
the legal title thereto, and a limitation over, in a subsequent 
clause of the will, in favor of other persons, of “all of the estate 
herein bequeathed, or whatever may remain,” at the marriage 
of the first taker will not affect the titles previously conveyed. 


5. ———: EVIDENCE OF TESTATOR’S INTENTION. Evidence of the 
situation of the parties may be received when it is necessary to 
a correct understanding of a bequest, together with the facts 
and circumstances which may reasonably be supposed to have 
influenced the testator in making the will, in order that the 
court may ascertain his motives and intention. 


6. Attorney and Client: SALE BY ATTORNEY: ESTOPPEL. 
An attorney who sells real estate for his client, and represents 
the title to be good, which representation is relied upon, can- 
not thereafter assert title in himself to any of the real estate so 
sold. 


AppralL from the district court of Lancaster county. 
Heard below before CHAPMAN, J. 


O. P. Mason, tor appellants, on the construction an 
the will in question, cited: Giles v. Little, 104 U.S., 
It is the universal rule in construction of wills, to ascer- 
tain the intention of the testator from the words of the 
will, and if they be ambiguous, then and not till then, 
from the words of the will and the circumstances of the 
testator at the time of his death. fillet v. Ford, 109 Ind., 
159, and cases cited. Taubenhan v. Dunz (Ill.), Vol. 17 
N. FE. R., 456, and cases cited, Allen’s Hacrs, v, Allen, 
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18 How., 385. Regard must be paid to the paramount 
idea of the testator as against all doubtful and conflicting 
provisions which might of themselves defeat it. Schouler 
on Wills, Sec. 476. The words are, “or whatever may 
remain,” simply “remain,” not whatever may remain un- 
disposed of. Nor is it necessary to interpolate the words 
“undisposed of,” to make sense of the clause. A word 
cannot be supplied unless it be necessary to make sense. 
Sutherland’s Hxrs. v. Sydnor, 6 8. Ve. Rep., 480. Schouler 
on Wills, Sec. 568. Wood’s Prac. 53, Sec. 21. Such 
words or phrases, as whatever remain, and kindred expres- 
sions, will be held to give a power to convey the estate only 
when from other parts of the will it may be gathered that 
the testator intended to authorize the disposal of his estate 
absolutely, ete., ete. They are uot controlling, 4 Am, 
Prob. Rep., note on p. 274. Freeman v. Coit, 96 N. Y., 
68, Foote v. Sanders, 72 Mu., 616. 

As to the estoppels, the facts alleged were not proved, 
and what facts were proved were not of the character that 
work an estoppel, according to rules laid down by Bige- 
low, 4 Ed., 552, approved and followed by this court 
in the late case of Towne v. Sparks, 36 N. W. R., 377. 
Even if the alleged representations of L. C. Burr were 
true, and if they would estop him from asserting title, H. 
H. Wheeler had no connection with or knowledge of them. 
He bought from the Dawson heirs their entire title, and he 
conveyed their title to defendant Giles. 

See also Dunning v. Vandusen, 47 Ind., 428. Patter- 
son v. Wilson, 64 Md., 1938. Zervy v. Rodahan, 5 8. Ei. 
Rep., 39-41. Yowles v. Fisher, 77 N. C., 437. Owen v. 
Switzer, 51 Mo., 322. Blake v. Hawkins, 98 U. S., 326. 
Phillips «. Brown, 15 Atlantic Rep., 90, citing late cases, 


J. M. Woolworth, on the same side, cited: Clarke v. 
Boorman’s Executors, 18 Wallace, 493.- Blake v. Hawkins, 
98 U.S., 315. Allen's Evecutors v, Allen, 18 How., 385. 
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Smith v. Bell, 6 Peters, 68. Dunning v. Vandusen, 47 
Ind., 422. Jones v. Wood, 16 Pa. St., 25. Owen v. 
Switzer, 51 Mo., 322. Towles v. Fisher, 77 N. C., 437. 


Harwood, Ames & Kelly, T. HM. Marquett, and W. J. 
Lamb (W. J. Lamb also filed separate brief), for appellees. 


The will must be construed according to the laws of 
Nebraska, it being made in Nebraska, the property being 
situated in Nebraska, and probated in Nebraska. 

The court must arrive at the intention of the party. 
Did he intend to give his wife a fee—unlimited power to 
dispose of it so long as she remained his widow? In ar- 
riving at the intention of the testator we must take the 
language of the will, the words and phrases used, and if 
possible give effect to every word and clause that is used. 
Perry v. Hunter, 2 R. 1, 80. 2 Pickering, 243, 460. 
Ovley v. Lane, 35 N. Y., 840. The great object is to get 
at the meaning by the Janguage he uses. ‘The construction 
that we have adopted will give effect to every clause of the 
will, and to every word of the will, and it is the only one 
that will, Gules v. Little, 2 McCrary, 374. We think 
under these rules that Mrs. Dawson took an estate in fee, 
determinable by marriage. Jreedman v. Steiner, 107 Ill., 
125. Benkert v. Jacoby, 36 Iowa, 276. Freeman v. Coit, 
96 N. Y., 67. Jones v. Jones, 25 Mich., 402. 

The limitation, that is, “so long as she shall remain my 
widow,” has something to apply to besides the bequest, 
viz., to the disposal. The limitation is merely on the time 
she may dispose of it, and applies only to the time. riles 
v. Little, 2 McCrary, 874. Sherman v. Wooster, 26 Towa, 
272. Benkert v. Jacoby, 36 Iowa, 276. State v. Sinith, 
52 Conn., 561. Ruben v. Kitchen, 61 N. Y., 356. Me- 
Kenzie’s Appeal, 41 Conn., 607. 5 Hill, 410. 

The power given in the will to sell the fee is ample, and 
although a fee might not have passed to her, she certainly 


JANUARY TERM, 1889. 317 


Little y. Giles, 


has a right to sell the fee. Bamforth v. Bumforth, 123 
Mass., 280. Johnson v. Battelle, 125 Mass., 453. Sears v. 
Cunningham, 122 Mass., 538. Jones v. Bacon, 68 Maine, 
34. Henderson v. Blackburn, 104 Ill, 227. Our statute 
changes the common Jaw doctrine, that where there is a | 
doubt whether a fee or a life estate passed, that only a life 
estate passes; the heirs of the body taking the fee. This 
is abrogated, and now, under our law, the converse rule 
applies, that where there isa doubt it must be held in favor 
of the fee passing. Cleveland v. Spilman et al., 25 Ind., 
99. Chambers v. Shaw, 52 Mich., 18. 2 McCrary, 376. 
Dew v. Kuehn, 64 Wis., 300. Weir v. Michigan Stove Co., 
44 Mich., 506. Allen’s Ivrs. v, Allen, 18 Howard, U. 
8., 391. 

The disposition of courts in our conntry, where we are 
fast abrogating the old common Jaw rule which was in 
favor of perpetuity and monopoly in land, is to adopt the 
better rule that favors alienation, and to place such a con- 
struction upon wills as to give the estate of inheritance to 
the first donee. Leiter v. Sheppard, 85 Jll., 242. Our 
statute goes further, and says that every doubt shall be 
solved in favor of the fee passing to the first donee. Dew 


v. Kuehn, 64 Wis., 300. 
Maxwe.s, J. 


This action was iustituted by the plaintiffs, sixty-nine 
in number, against the defendants, to quiet the title to cer- 
tain real estate in the city of Lincoln. Jacob Dawson was 
the common source of title, and the plaintiffs claim under 
his widow, the defendants claim under his children, and 
the determinatiou of the case depends upon the eonstruc- 
tion of ‘the will of said Jacob Dawson, made on the 10th 
day of May, 1869. He died on the 18th day of June fol- 
lowing, leaving surviving him his wife, Editha J. Dawson, 
and six miuor children, The will, omitting the formal . 
parts, is as follows: 
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“After all my lawful debts are paid and discharged, 
the residue of my estate, real and personal, I give, be- 
queath, and dispose of as follows, to-wit: To my beloved 
wife, Editha J. Dawson, I give and bequeath all my estate, 
real and personal, of which I may die seized, the same to 
remain hers, with full power, right, and authority to dis- 
pose of the same as to her shall seem most mect and proper, 
so long as she shall remain my widow; upon the express 
condition, however, that if she should marry again, then it 
is my will that all of the estate herein bequeathed, or what- 
ever may remain, should go to my surviving children, 
share and share alike, and incase any of my children should 
have deceased, leaving issue, then the issue so left to receive 
the share to which said child would be entitled. I like- 
wise make, constitute, and appoint my said wife, Editha 
J., to be executrix of this my last will and testament, 
hereby revoking all former wills made by me.” 

This will was duly admitted to probate, and the real 
estate belonging to the estate of Jacob Dawson was con- 
veyed by the widow under the will. 

Tn the trial of the cause a large amount of testimony was 
taken in the case, which is preserved in the bill of excep- 
tions now before us. 

The court made the following findings: “The court 
finds, first, that the will executed by Jacob “Dawson on 
the 15th day of June, 1869, and under and by virtue of 
which said Dawson disposed of said real estate in contro- 
versy, was intended to and did vest the full and complete 
title in fee simple to said real estate in his widow, Editha 
J. Dawson, so long as she should remain single. 

“2d. That said Jacob Dawson, at the time of the 
making and exccution of said will, and at the date of 
his death, was seized of very little personal property, and 
was possessed of practically no means aside from the real 
estate in controversy, and that it was the intention of said 
-testator that the full and complete legal and equitable title 
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io said real estate should vest in Editha J. Dawson, so 
Jong as she should remain single and unmarried, for the 
support and maintenance of herself and her children, who 
were minors at that time. 

“3d. That said Editha J. Dawson sold and conveyed 
said real estate for a full and valuable consideration to 
plaintiffs and their gvantors, receiving the consideration 
money so paid for said real estate, for the use of herself 
and her minor childven, and that said proceeds were so 
used. 

“4th, That the several plaintiffs in said petition named, 
as their interests appear at the date of the trial of this 
cause, are entitled to the relief as prayed for in their said 
bill.” 

Of the same date, but said to have been dated back, we 
find the following additional, findings, the individual names 
of the plaintitfs and defendants being given in the title of 
the judgment: 

“Now on this 14th day of December, 1887, this case 
coming on further to be heard, and the court having duly 
considered the pleadings and testimony therein, and lis- 
tened to the argument of the counsel, and having been 
duly advised in the premises, doth find, alk and singular, 
the issues joined in said action in favor of the plaintiffs, 
and the allegations of the plaintiff’s petition to be true, 
and doth further especially find ; 

“Tst. That the will set forth in the pleadings in said 
action, executed by Jacob Dawson, on the 15th day of June, ' 
1869, and by virtue of which said Dawson disposed of his 
said realestate in controversy herein, was intended by said 
Dawson to convey and deed, and have a full title in fee 
simple to said real estate, to his widow, Editha J. Dawson, 
so long as she should remain such widow, with full and 
lawful power and authority to sell and convey the same 
during her widowhood. 

“2d, That said Jacob Dawson, at the time of making 
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and execution of said will, and at the time of his death, 
was seized of very little personal property, and was pos- 
sessed of practically no means aside from the real estate in 
controversy, and that it was the intention of said testator 
that the full and complete legal and equitable title to said 
real estate should vest in said Editha J. Dawson, so long 
as she should remain single and unmarried, for the support 
and maintenance of herself and children, who were minors 
at that time, with full power and authority to sell and 
convey the same in fee simple during her said widowhood. 

“3d. That said Editha J. Dawson sold and conveyed 
said real estate, for a full and valuable consideration, to the 
plaintiffs below named and their grantors, receiving the 
consideration money so paid for said real estate, for the 
use of herself and her minor children, for their support, 
nurture, and education, and that said proceeds were in fact 
so used, 

“Ath. That the said several plaintiffs below named, as 
their interest appears at the date of the trial of this cause, 
are respectively entitled to relicf as prayed for in their 
petition herein; to each of which findings defendants 
severally except. 

“Tt is therefore considered, ordered, adjudged, and de- 

creed by the court here that the said defendants and each 
and all of them, and all persons claiming through or under 
them, or any of them, or acting or assuming to act by the 
authority or with the connivant defendants, or any of 
‘them, be and are hereby perpetually restrained and en- 
joined from in any manner, by suit,-action, or proceeding 
by law or in equity, in the courts of this state, or in any 
other courts, assailing or traducing or questioning the title 
or possession, or right of possession, of Samuel W. Little to 
the premises in the amended petition described, that is to 
say:” (Describing the lots.) 

The court then proceeds to describe the property to 
which each plaintiff is entitled, and rendered a decree, as 
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prayed in the petition. The defendants vbject in their 
brief to this latter finding and judgment, but as we find 
them signed by the judge who tried the cause, they are 
properly in the record. The defendants appeal. 

The will in question was construed by the supreme - 
court of the United States in Giles v. Little, 104 U.S., 
291, and it was held, that the will merely conferred an 
estate upon Editha Dawson during widowhood, and in 
case she married again the remainder in fee passed to his 
children, The words in the will, “or whatever may re- 
main,” were construed as applying alone to the personal 
astate, and did not affect the realty. The decision is based 
on the prior one of Smith v. Bell, 6 Pet., 68. ; 

At common law, in order to devise lands to another 
in fee, it was necessary to use words of inheritance, or 
equivalent words, showing an intention to give such es- 
tate; and a mere devise of real estate without words of 
inheritance gave tlic devisee only a life estate. 

“The proper and technical mode of limiting an estate 
in fee simple is to give the property to the devisee and his 
heirs, or to him, his heirs and assigns forever; but such 
an estate may, even under a will made before 1838, be 
created by any expression, however informal, which de- 
notes the intention.” Sec. 3, Jarm. Wills (5 Am. Ed., 30 
et seqg.). Dew v. Kuehn, 25 N. W.R., 215. The pre- 
sumption at common law is, that only a life estate was 
intended to be devised, unless words of inheritance or words 
of like import were used. 

The construction of the will in question by the U.S. 
supreme court under the common law, had that controlled 
the case, therefore, no doubt was correct. 

The common law rule, however, has been changed in 
this state in two important particulars: First, “The term 
‘heirs,’ or other technical words of inheritance, shall not 
be necessary to create or convey an estate in fee simple.” 
Comp. Stat., Chap. 73, See. 49. And second, “ Every de- 

21 
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vise of Jand in any will hereafter made shall be construed 
to convey all the estate of the devisor therein which he 
could lawfully devise, unless it shall clearly appear by 
the will that the devisor intended to convey a fess estate.” 
Comp. St., Chap. 23, Sec, 124. . 

The first of these sections is not referred to in the opin- 
ion of the U.S. supreme court, and probably the court’s 
attention was not called to it, and the latter section was 
by mistake, no doubt, copied incorrectly, the. word 
“clearly” being omitted. Giles v. Little, 104 U.S., 299. 
Mr. Justice Wood, therefore, in writing the opinion, gave 
no weight to the section whatever. The section of the 
statute in. question was copied from the statute of Mich- 
igan, and its proper construction was before that court in 
Weir v. Mich. Stove Co., 44 Mich., 506, 7 N. W.R., 78. 
Chandler v. Shaw, 52 Id., 18, 17 N. W. R., 223. 

In Weir v. Mich. Store Co, it is said, “The language 
of the testator in the bequest to his wife is clear and un- 
qualified, and unless restricted by what follows, should 
not be open to question. Does it clearly appear by what 
follows thereafter that the devisor intended to convey less 
than his entire estate to his wife? If there are doubts, 
then, under the statute, they must give way to the other- 
wise clearly expressed intention. 

Jn Dew v. Kuchn, 64 Wis., 300, 25 N. W.R., 212, 
the supreme court of Wisconsin, under a statute substan- 
tially the same as our own, held that the statute changed 
“the rule as to the presumption of the estate devised,” and 
such we understand io be the effect. 

In Robbins Exr. v. Robbins, 9S. W. R., 254, where the 
testator in his will had directed certain real estate sold as 
soon as the executor thought best for the estate, or his widow, 
the proceeds to be invested in bonds for her use, she was 
prohibited from loaning the proceeds, but permitted to 
use the interest as well as the rents. There were other 
devises of property to the wife, “to do with as she might 
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think fit.” The court held that she took an absolute fee 
in the land, in view of the Kentucky statutes, that estates 
shall be deemed in fee simple unless a contrary intention 
appear. 

Applying this rule to the case at bar, after providing 
for the payment of his debts, the testator devises, “To my 
beloved wife, Itditha J. Dawson, I give and bequeath all 
my estate, real and personal, of which I may die seized, 
the same to remain and be hers, with full power, right, and 
authority to dispose of the same as to her shall seem proper, so 
long as she remains my widow.” ‘The conditions will be 
considered presently. No one will contend that it clearly 
appears from the above language that the testator did not 
intend to devise the fee. : 

In Kaufman v. Breckenridge, 117 Tl, 305, the bequest 
was in the following words: “I give and bequeath to my 
beloved wife, Martha Long, all my goods, estates and chat- 
tels, real and personal and mixed, to have, hold, and use 
the same so long as she may remain my widow, said goods, 
estates, etc., to be disposed of and used agrecably to her 
divection and approval, and in such manner as she may 
deem most conducive to the welfare and comfortable sub- 
sistence of herself and our beloved children, William D. 
Long, Henry C. Long, and Lucy L. Breckinridge.” An 
exception was made in favor of the homestead, and the court 
held that a deed made by the widow for a portion of the 
devised real estate, except the homestead, conveyed the fee. 

In Henderson v. Blackburn, 104 Ill., 229, the terms of 
the bequest were as follows: “After the payment of' said 
funeral expenses and debts, I give, devise, and bequeath 
unto my beloved wife, Polly Blackburn, all of my estate, 
both real and personal, to have and to hold, or to dispose 
of so much of the same as she may need, or wish to use 
during her life-time.”’ The court held, that the widow 
had the power to dispose of the property for her own pur- 
poses during her life-time, but as the deed’ made by her 
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did not take effect until after her death, it was not within 
the terms of the power. 

In Pruden v. Pruden, 14 O.8., 251, the terms of the 
bequest were: ‘I do give and devise to my beloved wife, 
Mary (after payments named in above items 1st and 2d), 
in case she shall survive me, all and singular my moneys, 
credits, rights, and choses in action, personal and real es- 
tate, and property, for her benefit and support, and for 
her to have and to bold during the term of her natural 
life”? The court held, that the words, “for her benefit 
and support,” gave the widow the vight to use either the 
principal or interest, or both, so faras may be necessary for 
this purpose, 

In Helmer v. Shoemaker, 22 Wend., 137, it was held, 
that where a testator devises all his real and personal estate 
to a devisee, giving him the power of unqualified disposi- 
tion of the property devised, the devisee takes a fee simple 
absolute in the real estate. 

In Vanhorn v. Campbell, 100 N. Y., 287, it was held, 
that an absolute power of disposition and next to a pri- 
mary devise in fee is deemed conclusive of the existence in 
the devisce of an absolute estate. The opinion of the ma- 
jority of the court contains an exhaustive review of the 
decisions to the year 1885. Ruger, Chief Justice, dis- 
sented, 

In State v. Smith, 52 Conn., 557, the testator, after be- - 
queathing one-half of his estate to his wife, made the follow- 
ing bequest: “I give and bequeath to my wife, Sophia, the 
remaining half of my estate, both personal and real, with the 
right to-sell, dispose of, convey, and use the same, without 
any restriction whatever, during her natural life; and at her 
decease, one-half of what remains of my estate I give and 
bequeath to my brother, Willis Anderson, and to my sis- 
ter, Polly Cone, and my sister, Nancy Hungerford, to be 
divided between them equally.” The court held, that the 
widuw had an absolute power to dispose of the second half 
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of the estate during her life, and that a conveyance made 
by her carried a good title and fee. 

Many other cases to the same effect might be cited, but 
the further citation of authorities on this point seems to 
be unnecessary. It may be said, however, that the words 
of the condition qualify the “full power, right, and au- 
thority to dispose of the property, as to her shall seem 
mect and proper so long as she shall remain my widow.” 
‘The limitation on this right to convey is declared in the 
will to be “upon the express condition, however, that if 
she shall marry again, then it is my will that all of the 
estate herein bequeathed or whatever shall remain shall go 
to my surviving children share and share alike.” This, 
however, is not a condition affecting conveyances previ- 
ously made by the devisec, but simply declares that upon 
her marriage the power to convey the estate shall cease. 

Tn Campbell v. Beaumont, 91 N. Y., 464, the terms of 
the will were: “TI leave to my beloved wife, Mary Ann, 
all my property * 3 * to be enjoyed by her, 
for her sole use and benefit, and in case of her decease, 
the same, or such portion as may remain thereof, it is my 
will and desire that the same shall be received and enjoyed 
by her son Charles, * a 4: requesting him, 
at the same time, that he will use well and net wastefully 
squander the little property I have gained by long years 
of toil.” In an action for a construction of the will, it 
was held, that the widow took an absolute title, and there- 
fore had the power to dispose of the whole estate unaffected 
by the provision as to her son. : 

In Helmer v. Shoemaker, 22 Wend., 137, the testator 
gave all his estate, real and personal, of which he was 
then or should be in possession at the time of his decease, 
to his wife, Margaret, withont any words of limitation; 
he then added, “T also will and bequeath to my daughter, 
Charity Helmer, the wife of Michael Helmer, all the avails 
of the property that may remain at the decease of my wife, 
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Margaret, until Rudolph [elmer, the son and heir of her, 
the said Charity, shall become 21 years of age, then the 
said property, more or less remaining, shall be the prop- 
erty of him, the said Rudolph, supporting his mother, 
Charity, if it may be wanting, so long as the property re- 
mains.” It was held, that the original devisce took an 
absolute title by the will, and that her conveyances of the 
real estate were valid and effective. 

In M’Donald v. Walgrove, 1 Sandf. Ch., 274, cited 
with approval by the court of appeals of New York in 
Vanhorn v. Campbell, 100 N. Y., 287, the terms of the 
will were as follows: “After all my just debts be paid 
and discharged, I give and bequeath unto my beloved 
wife, Esther Walgrove, all my personal estate, goods, 
and chattels; I also devise unto her, the said Esther, all 
my real estate, the same to be at her entire disposal; but 
should any part thereof remain unsold at the time of her 
decease, I devise the same to those of my children who 
are now living (viz., George Azarias, John, William, 
Stewart, and Eliza), which may then survive, and to the 
heirs of those of them which may have deceased in the 
interim, to be equally divided amongst my said children, 
share and share alike, in such manner as my executors 
hereafter named shall believe to be most for the advan- 
tage of my said children and their heirs, whether to sell 
and divide the procceds or otherwise.” The chancellor 
says: “I find the doctrine well settled, that au absolute 
ownership or capacity to sell in the first taker, and a vested 
right by way of executory devise in, another, which cannot 
be affected by such alienations, are perfectly incompatible 
estates, and repugnant to each other, and the latter is to 
be rejected as void.” 

The leading case on this subject is The Attorney General 
v. Hall (Litz.), 314, decided in 1731, where the testator, be- 
ing the owner of real and personal estate, devised it to his 
son and the heirs of his body, but if he should die leaving 
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no heirs, then so much of the real and personal estate as the 
son should be possessed of at his death was devised to the 
Goldsmiths Co. at London, for charitable purposes. The 
son conveyed the real estate and transferred the persenal 
property to his wife, and died without issue. The court 
held, that as the absolute ownership of the property had 
been given to the son, who had disposed of the same, that 
the limitation over to the Goldsmiths Co. was void. 

Iu Ide v. Ide, 5 Mass., 500, the testator bequeathed to 
his son and to his heirs and assigns forever, certain real and 
personal estate, and then added that if the son died with- 
out heirs the estate which he should leave was to be equally 
divided between two other persons. Theson conveyed the 
real estate and dicd without leaving heirs. The question 
arose between those claiming under the limitation over, and 
those claiming under a conveyance from the son, and the 
court held, that the conveyance passed the title. It is said : 
“Whenever it is the clear intention of the testator that the 
devisee should have an absolute property in the estate 
devised, a limitation must be void, because it is inconsist- 
ent with the absolute property supposed in the first devisee. 
And a right iu the first devisee to dispose of’ the estate de- 
vised at his pleasure, and uot a mere power of specifying 
who may take, amounts to an unqualified gift.” 

These cases are followed by Jackson v. Bull, 10 John., 
19, and Jackson v, Robins, 16 John., 537, and have been 
followed by the courts of New York, and generally by the 
courts of other states from that time until the present. 
And so far as the writer is advised, there are but few de- 
cisions to the contrary. 

In the case at bar, if the widow married again, then 
whatever remained of his estate should descend to his 
children, clearly implying that nothing but the estate un- 
disposed of should thus descend. We know of no reason 
why this should be limited to the personal estate, when 


there is no such restriction in the will, In our view, 
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therefore, the w ords apply to such portion of the estate, 
either real or personal, as should remain undisposed of, 
and only to such portion. 


A large amount of testimony was introduced for the 
purpose of showing the situation of the testator, the nam- 
ber of his family, and their means of subsistence, actual 
and prospective, at the time he made his will. Words 
when used with propriety are a very imperfect vehicle of 
thought, and frequently to correctly appreciate their mean- 
ing it is necessary to possess a knowledge of the persons 
and things to which they are applied, hence the law per- 
mits a will to be read in the light of the surrounding cir- 
cumstances, and authorizes the introduction of such ex- 
trinsic evidence as will enable the court to place itself in 
the testator’s situation, and to see things as he saw them, 
and to apply his language as he intended it. The testi- 
mony tends to show that the testator possessed less than 
$1,000 of personal estate. This included personal prop- 
erty which rightfully belonged to the wife. He was owing 
a debt secured by a mortgage in Otoe county somewhat in 
excess of $2,000. A decree of foreclosure was rendered 
in September in the year 1869, and a sale had under the 
decree. After selling the mortgaged property there was 
a deficiency of more than $2,000, which was afterwards 
paid. His property consisied almost exclusively of real 
estate in Lincolu—the property in dispute. 

M. H. Hathaway, a witness called by the plaintiffs, 
seems to have possessed unusual opportunities for acquir- 
ing information in regard to the estate. He testifies: 

Q. Was you well acquainted with him? 

A. I was very well acquainted. 

Q. Are you a relation? 

A. Iwas a cousin, and also a brother-in-law of Jacob 
Dawson. 

Q. Were you ever in business with him? 

A. Iwas at different times and in various ways. 1 
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was in partnership with him, came west with him, and 
been in busiitess with him. 

Q. Do you know anything about his making arrange- 
ments to build a new dwelling-house before he died; and, 
if so, state all you know about it? 

A. In ’68, late in the fall, he showed me where he 
expected to build, south-east of the capitol. 

Q. Was a building ever put up at that place? 

A. Yes, there was a building put up there after his 
death. 

‘Q. Did he state to you anything about the plan, or 
what kind of a building he desired? 

A. I don’t know the size or style of the building. It 
is a vague impression in my mind that he talked about a 
stone building there, but I would not swear positive as to 
that. I have that sort of an impression, that he talked 
about putting up a stone building. 

Q. Did you know the land that he owned at that time— 
the property that he owned here at that time—the real estate? 
A. He showed me about all that he did own, I think 
talked to me very thoroughly about it. 

Q. Wasa part of that the same as what is known as 
Dawson’s addition to South Lincoln ? 

A. Yes, sir. 

Q. Did you know at that time what that land was 
worth—about the time of his death in 1869 ? 

A. IT would not like to put any price. Of course peo- 
ple were asking wild prices frequently—I thought so at 
least. He tried to sell me a piece of land, a forty acres 
that lies very near south, I think, from the capitol ; but I 
was afraid, thought that he asked too much for the land, 
and was afraid to buy. 

Q. By the court: You cannot state the price? 

A. cannot state the price. 

Q. What kind of land was it, as to being cultivated 
or uncultivated, productive or unproductive ? 
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All ilon’t think he had but very little under eultiva: 
tion, if any. 

Q. Do you know anything about his financial affairs 
—whether or not he had any income except it was from 
the real estate he had; if so, state what you know about 
that ? : 

A. Tam preity confident that he had not any income. 
J don’t think his property or anything else was productive 
of any income—produced any income. 

Q. Do you know anything about his being in debt at 
he time he died; if so, state what you know abont that? 

A. He was badly involved a few years before he died, 
and left some debts not canceled when he died, the exact 
amount, of course I cannot say, but I know it in a general 
way, 

Q. Did you ever have any conversation shortly before 
he died, and about his finances; if’ so, state what they were? 

A. Well, Y had some conversation with him at this 
time, late in the fall of 768, but I cannot say as to any 
specified amount. 

Q. What did he say about his finances at that time? 

A. J dow’t know as I cau give any special figures or 
facts, but if you would allow me in a little kind of round- 
about way to show how the conversation was, I could 
make it plain. 

Q. State the conversation, any way ? 

A. Ile wanted me to come to Lincoln, and go with 
him into a printing office, telling me something about 
what he owed, and how he ey penta to get through with if, 
and that is about the sum and substance of the cunversa- 
tion. I advised him to keep out of it. 

Q. You cannot state any particular amount? 

A. JI cannot. It is in a kind of general way an 
impression on my nind some $2,000 or $3,000. But it is 
nothing positive or definite. 

Q. You stated that his property was not productive, 
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By what means was he supporting, prior to his death, his 
family. 

A. Some two or three years before his death, I think, 
it was by scraping up salt in the salt basin, and hauling it 
to Nebraska City, and selling it. Later than that, it was 
either by borrowed capital or selling things. 

The clear weight of testimony corroborates that of Mr, 
Hathaway. Theve is some testimony as to amount per 
month which the estate could collect for vents, but if we 
consider the highest amount proved as the correet sum, it 
is wholly inadequate to mect the obligations against the 
estate. ‘To provide for these, there is no doubt the widow 
was empowered under the will to sell and dispose of such 
portions of the real estate as she found to be necessary. 
Tt was said on the argument, in effect, that she would have 
had this power under the statute—that is, upon a petition 
being filed in the proper court showing the necessity for 
a sale of the real estate, or some portion thereof, that an 
order to sell would have been granted, under which sales 
could have been had and the title conveyed. But sales 
procured in this manner are necessarily expensive, and 
must be at public auction to the highest bidder, This is 
necessary to prevent collusion and fraud, but experience 
has shown that it is rare indeed that property can be sold 
in this way at a forced sale for its full value, or as well as 
at private sale. The testator evidently was a man of 
considerable experience in business affairs, and no doubt 
sought to avoid the expense, delay, and inconvenience of 
waking sales under orders of court, hence his widow was 
clothed with power to make conveyauces. 

So far as we can see, the widow acted in good faith in 
selling the estate, supporting the children of the testator 
and paying the debts. She does not appear to have 
squandered the estate. It may be said that the amount 
realized from the sales was but little compared to the 
present value of the property. That is true, but we must 
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remember that most of these sales took place while Lin- 
coln was an inconsiderable town, and before there was any 
certainty as to its future growth and prosperity. That 
uncertainty has been removed by the events of the last six 
or eight years. At the times the sales took place the 
amount realized from each tract does not appear to have 
been disproportionate to its value. But, however this 
may be, even if Mrs. Dawson had squandered the estate 
before marrying again, it could not affect conveyances made 
by her before such second marriage. The title of such 
grantees does not depend npon the degree of care which 
she exercised in disposing of the property, but on her 
power to sell and convey. 

The testimony shows that in 1875 Mr. L. C. Burr, one 
of the defendants herein, became the attorney of Mrs. 
Jacob Dawson, and sold lots for her belonging to said 
estate, and represented the title to be good. These lots 
seem to have been sold largely on credit, and he collected 
a number of the payments thereon for her, and in all 
cases, so far as the evidence shows, he held up the title as 
good; and purchasers testify that they relied on such 
representations. He testifies that he had not examined the 
will until late in the year 1879, and then diseovered the 
want of powcr therein; and that upon such discovery he 
advised Mrs. Dawson thereafter to execute deeds without 
covenants. ‘The evidence shows that at the time of this 
alleged discovery the real estate had all been sold, and 
Mrs, Dawson was about to marry again. None of the 
purchasers, however, seen to have been apprised of the 
lleged defect of title, or that his former representations 
were made under a mistake. There is an effort in the 
evidence to show that this was merely his opinion, as dis- 
tinguished from a statement of a fact, but the representa- 
tions seem to have been such as to preclude Mr, Burr 
from claiming title as against such parties. 

The testimony also shows that lots were sold and the 
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proceeds used directly to supply the necessary wants of 
the widow and the minor heirs. 

Mr. George Weber, a witness called by the plaintiffs, 
testified : 

Q. Are you acquainted with the property known as 
Dawson’s addition to South Lincoln? 

A. Iam, somewhat. 

Q. Are you one of the plaintiffs in this suit? 

A. Yes, sir. 

Q. Did you ever buy any of that property in Dawson’s 
addition to South Lincoln? 

A. I did. 

Q. Who did you pay for that property? 

A. I paid it up, part of it, to L. C. Burr, and the 
larger part of it to Mrs. Dawson direct, in the shape of 
groceries and provisions. 

Q. For her family? 

A. For her family. 

Q. Is that the property now in dispute you claim in 
this action that you paid for in that way? 

A. Itis. 

Q. State when you paid for it in that way? 

A. To the best of my recollection it was in 1876 or 
1877. Iam inclined to think it was ’77, it was soon after 
this—two years. 

Q. How long were you paying for it in that way? 

A.” I think about a year. . 

Q. State how the payments were made? 

A. Mr. Burr, who was the attorney for Mrs. Dawson 
at that time, came to me and asked me whether I would 
not as soon pay for that property in groceries and provis- 
ions for Dawson’s family. TI said of course I would, I 
would like the chance to do it. So he says, “You give 
Mrs, Dawson a pass book, and Jet them have whatever 
they want in the line of groceries, and put it in the pass 
book, and every month, or as often as you feel like doing 
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if, present the amount, and I will endorse it on the notes.” 
That was satisfactory to me, and I thought Mr. Burr was 
a nice man for giving me the chance to do it. 

Q. What business were you in at that time? 

A. Grocery business. 


There is other testimony to the same effect. The heirs 
seem to have been fed and clothed during their minority 
with means derived from the sales of their father’s estate, 
and while retaining all these henefits, as well as the benefit 
of the payment of the debts of their father by such sales, 
they ask for the land also. If they were entitled to such 
a judgment, it would be upon purely legal grouuds, and 
not for equitable considerations. 

It is unnecessary to refer further to the testimony. 
There is no doubt, both from the will itself and from the 
circumstances as proved under which it was made, that the 
intention of tle testator was to empower his widow to con- 
vey all of his real and personal estate, if she saw fit to do 
so, and as she had exercised this right and power before her 
remarriage, tlie grantees under her deeds acquired all the 
title of the testator to snch lands. 

The decree of the district court as to all the plaintiffs 
who did not disclaim is therefore affirmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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Carmichael v. Dolen. 


ArtouR W. CARMICHAEL, PLAINTIFF TN ERROR, V. 
JoHun C. DoLEN, DEFRNDANT (IN ERROR. 


1. Injuries to Person: PErITION: STATING VAUSE OF AC- 
TION: AMENDMENT. A brought an action against B, in May, 
1884, in which he alleged that on or about the 29th day of Ceto- 
ber, 1883, the ‘defendant unlawfully made an assault upon the 
plaintiff, and him, the said plaintiti, did then aud there beat 
and ill-treat by striking and by shooting in the abdomen, so 
that he has been unable to attend to his lawfil business,’ ete, 
Suounons was not served until December, 1824. Afterwards 
an amended petition was filed, in which it was alleged that, 
the ‘‘defendant being somewhat under the influence of liquor, 
which the defendant had knowingly and intentionally drank, 
took from his pocket a pistol or revolver, in disregard of the 
lives and safety of lives in said saloon, flourished and teploget 
the same ina negligent and careless manner, * * 
and negligently and carelessly discharged said pistol or revolver 
while the same was pointed at this plaintiff, and thereby the 
plaintiff was wounded and shot throngh the lody, without 
fault or negligence on his part,’ ete. /édd, That the cause of 
action—the shooting—being the identical charge in both cases, 
the amendment was properly allowed. 


i) 


DAMAGES. A person who unlawfully shoots another 
and wounds him, whether intentionally or through negligence, 
is liable for the damages thereby sustained by the party injured. 


Error to the district court for Saline county. ‘Tried 
below before Broavy, J. 


Dawes, Foss & Stephens (Thursion & IIall with them), 
for plaintiff in error, cited: JDelkeighan v. Hopkins, 19 
Neb., 88. Code, Sec. 13. Angell on Limitations, 6 Ed., 
Sec. 72, Lamb v. Clark, 5 5 Pick ariines 193, 1 Phisupee 
on Negligence, 45. Wharton on Negligence, 2 Hd., See. 
73. 


Hastings & McGintie and Hazlett & Bates (L. W. Colby 


with them), for defendant in error, 
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On the 3d day of May, 1884, the plaintiff filed a peti- 
tion in the district court of Saline county against the 
defendant, to recover damages for unlawfally assaulting 
the plaintiff, “and him, the said plaintiff, did then and 
there beat and ill-treat by striking and by shooting in the 
abdomen, so that he has been unable to attend his lawful 
business since said 20th day of October, 1883, and other 
wrongs then and there committed upon him, the said 
plaintiff, whereby he was made to suffer great pain, both 
in body and mind, to the damage of the plaintiff to the 
amount of $10,000. 

“2d. Plaintiff complains of the defendant for that said 
plaintiff was compelled to expend, and has expended and 
paid out, the sum of $850 in and about nursing the said 
plaintiff, and in endeavoring to be cured of the said wounds 
as aforesaid occasioned, to the damage of the plaintiff to 
the sum of $10,000.” 

The amount of damages claimed in the prayer is 
$10,000. 

The summons first issued in this case was returned with- 
out being served, and an alias was issued, but not serve'l 
within a year from the time the cause of action accrned, 
service not having been obtained until Dee. 27, 1884. 

The defendant afterwards appeared and filed a motion 
to require the plaintiff to amend his petition by stating 
fully and specifically the items of expense for nursing, ete., 
incurred by the plaintiff in being cured of his injuries. 
Afterwards, and before a ruling on the motion, the defend- 
ant filed a general demurrer to the petition. The motion 
and demurrer were submitted together to the conrt, and 
both were overruled. In October, 1885, the plaintiff asked 
and obtained leave to file an amended petition. No objec- 
tion seems to have been made by the defendant to this — 
order. 
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The amended petition is as follows: 

“That on the 29th day of October, 1883, the defendant, 
at DeWitt, Saline county, and state of Nebraska, and on 
the evening of said day, in a saloon kept by one Charles 
B. Bailey, being somewhat under the influence of liquor, 
which the defendant had knowingly and intentionally 
drank, took from his pocket a pistol, or revolver, and in 
disregard of the lives and safety of the persons then in 
said saloon, flourished and displayed the same in a negli- 
gent and careless manner; that this plaintiff was at said 
time a peace officer, and was present in said saloon as such, 
by the request of the proprietor of the same, to prevent 
disorder and preserve the peace; that when the defendant 
so drew and flourished his said pistol or revolver this 
plaintiff started towards him, for the purpose of inducing 
him to replace the same in his pocket; that while so ad- 
vancing the defendant negligently and carelessly discharged 
said pistol or revolver while the same was pointed at this 
plaintiff, and thereby the plaintiff was wounded and shot 
through the body, without any fault or negligence on his 
part; that said wound and injury was caused wholly by the 
negligence and carelessness of said defendant in handling his 
said pistol or revolver; that the plaintiff was thereby dan- 
gerously wounded and diseased, and was confined to his 
bed for about the period of three months; that he has suf- 
fered great bodily and mental pain and agony ; that he has 
been thereby permanently disabled, and tnade a cripple for 
life; that priov to said injury he was a strong and able- 
bodied man, and able to provide for himself and family ; 
that by reason of said injury he has become permanently 
crippled and disabled, and unfitted to perform any ordi- 
nary manual labor; that in the treatment and necessary 
care and attention of said wound, and of himself while 
suffering from the effect of the same, he has expended large 
sums of money, and incurred liabilities for physicians’ ser- 
vices, medicines, and nursing, and other services of a like 
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character, in the sum of $850; that he has been injured in 
the premises in the sum of $10,000.” 

The defendant filed a motion to strike this petition from 
the files, for the reason that the cause of action was not the 
sanie as that set forth in the original petition. The mo- 
tion was overruled, to which the defendant excepted, and 
now assigns the same for crror. 

The defendant, in his answer, pleads—I1st, self-defense ; 
2d, that he is a resident of Gage county; and 3d, denics 
the facts stated in the petition. On the trial of the cause 
the jury returned a verdict in favor of the plaintiff for the 
sum of $2,000, and made certain special findings, which 
are not material to be considered. The defendant filed a 
motion for judgment, notwithstanding the verdict. This 
motion the court sustained, and dismissed the action, upon 
the ground that the cause of’ action was barred when the 
suit was brought. 

The first question to be considered is the action of the 
court in overruling the defendant’s motion to strike the 
amended petition from the files. The question here pre- 
sented was before this court in MeKeighan v. Hopkins, 19 
Neb., 83, and it was held that where the amendment does 
not change substantially the claim, although the form of 


the action may be changed, the court has power to grant 
the amendment. In other words, so long us the identity 
of the cause of action is preserved, the form of the action 
is not material. Spice v. Steinruck, 14 O.8., 213. Lott- 
man v. Barnett, 62 Mo., 159. Euyden v. Hayden, 46 Cal., 
332. Bullard v. Johnson, 65 N. C., 486. Robinson v. 
Willoughby, 67 Id., 84. Maxwell’s Pl. and Pr. (4th Ed.), 
174-175. The cause of action set forth in the first peti- 
tion is, the injury inflicted on the plaintiff by the defendant 
by shooting him, and this is the cause of action set forth 
in the amended petition. The change in the allegations 
relate only to the mode in which the injury was inflicted. 
There was no error, therefore, in overruliug the motion to 
strike the amended petition from the files. 


° 
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It is very probable, also, that an injury resulting from 
wounds intentionally inflicted by a deadly weapon do not 
come within the limitation as simply “assault and battery.” 
But that question is not before the court. The character 
of the injuries inflicted on the plaintiff are shown to have 
been very severe and permanent in their nature, and would 
have justified the jury in returning a verdict for a much 
greater sum than was done in this case, he having been 
shot through the body, and it is apparent that his life was 
preserved only by the utmost care and skill. 

The defendant himself testifies as to the mode in which 
the shooting was done, as follows: 

Q. You may state if you were in the saloon of Mr. 
Bailey, that night in DeWitt? 

A. Yes, sir. 

Q. You may state if you saw Mr. Yule there that 
day ? 

A. Idid. 

Q. What had you been doing that day? 

A. Mr. Yule and I’came from Beatrice to Wilber that 
afternoon, and we had started to Mr. Jo. Ellises, and we 
heard that he was in DeWitt, and we went there to meet 
him. I had some business there. 

Q. Goon and tell what happened there that day ? 

A. Mr. Yule and I went into DeWitt about 4 o’clock, 
or about that time, and went to the stable and put up onr 
team; and I.think I struck Mr. Bailey on the street, and 
L asked him if Jo. Ellis was in town, and he said he was; 
and Mr. Yule went to the hotel, and Mr. Bailey and [ 
went off and had a talk somewhere, and finally Mr. Yule 
and Mr. Bailey and Mr. Ellis—I am not positive about 
Mr. Yule—Mr. Bailey, Mr. Ellis, and myself, went back 
to the saloon again, and then on the sidewalk between the 
post-office and Mr. Bailey’s saloon, and Mr. Yule told 
about some threats that he had heard. 

Q. What was it he told you? 
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A. He told me they was fixing up a plot to kill me 
and pay me up, and he says, “Oh, this is all settled,” and 
Mr. Carmichael and the man Brown, he calls his deputy, 
came in and they went in, back to the stove or near the 
stove, I am not positive where they did go, and the Dr., 
Elder, and List came in, and Elder stood back, near the 
door, and Charley said, “ Ed, have a cigar,” and I think 
he lit it, and walked towards me and says, “John, how is 
politics in Gage county?” and I says, “T don’t know. All 
right, I hope,” and I saw him make a move, and he says, 
“You son of a bitch, I will give it to vou now.” He had 
something in his hand, I don’t know, just then I had my 
pistol in my right-hand pocket, and I think I had my 
hand on my pistol, and I drew it out and fired right over 
my left shoulder, and I suppose hit him, and IT had not 
done that till some one else was pounding me over the 
head with a club; I suppose I shot as long as there was 
any loads in the gun, and when [ came to, I saw Car- 
michael had me down on the floor, and I says, “My God, 
Bill, what have you got me down here for?” and I was 
still pulling away. 

Q. After this blow was hit you by Mr. List, have you 
any distinct recollection of the transaction? 

A. That is the first thing that I distinctly remember, 
was when he had me on the floor. That was the first time 
I really knew what I was doing, when they went to take 
me out of the door; I wiped the blood off my forehead, 
and still had my revolver in my right hand; and List was 
lying on the floor, and I saw Carmichacl pull up his coat, 
and says you have shot me. 

Q. After you fired the first shot, did you receive an- 
other blow? 

A. The blows all came as though they were coming 
from that one man. 

Q. When you shot, you shot to hit the man that was 
pounding you? 

A. Yes, sir. 
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Q. At that time what was your condition, as to being 
under the influence of liquor, or not? 

A. I was not under the influence of liquor, I had 
taken about three glasses of beer after I came to DeWitt, 
I think I had taken that many; ete. 

There is a large amount of testimony to the same effect. 

A person who unlawfully, whether by design or through 
carelessness, shoots another and wounds him, is liable in a 
civil action for the damages sustained. The testimony in 
this case shows that there were a number of persons in the 
saloon at the time the plaintiff was injured, yet the defend- 
ant, in utter disregard of the injuries he might inflict upon 
such persons, swears that he fired his pistol over his shoul- 
der, and that while thus firing the plaintiff was wounded 
by one of the shots. All the testimony tends to show that 
the shooting was in violation of law, and not in necessary 
self-defense. The defendant is liable, therefore, for all the 
damages any party injured sustained by his conduct. In 
a law abiding state like this, there is no excuse for a party 
carrying concealed weapons. The law prohibits the carry- 
ing of such, and if a party in violation thereof carry the 
same, and unlawfully use them, to the injury of another, 
he may expect to respond in damages to the party injured. 
The amount assessed by the jury in this case is low, con- 
sidering the character of the injuries proved, but the ade- 
quacy 01 inadequacy of the amount is not now before the 
court, 

The court erred in sustaining the motion to disregard 
the verdict and render a judgment for the defendant. 

The judgment of the district court is reversed, and the 
. cause remanded to the district court, with directions to re- 
instate the case and render judgment on the verdict in favor 
of the plaintiff, and for such other and further proceedings 
as may be just in the case. 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 
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Srate or NEBRASKA, EX REL. FRANKLIN Country, V. 
Winriam A, Cone. 


County Clerk: rEEs: MANDAMUS. Defendant was the duly 
elected and qualified county clerk of Franklin county. During 
his term of office an application was: made to the supreme court 
for a peremptory writ of mandamus, requiring him to certify 
and report the collection of certain fees, which it is alleged that 
he has failed to report. To this relation he filed his answer, 
controverting its principal allegations. Subsequent to that 
time he filed a supplemental answer, alleging that since the fil- 
ing of his original answer his term of office had expired. ‘To 
this a general demurrer was interposed by the relator. 1t was 
Held, That the facts stated did not constitute adefense, and the 
demurrer was sustained. 


Orictnal, application for manus 
EL. A, Fletcher, for relator. 

James McNeny, for respondent. 
Reese, Cu. J. 


This is an application for a peremptory writ of manda- 
mus to compel the county clerk of Franklin county to 
report the fees collected by him during the term of his 
office, in accordance with the provisions of section 43 of 
chapter 28 of Compiled Statutes of 1887. 

The relation was filed in this court on the 18th day of 
October, 1887. 

The answer was filed November 29, 1887, in which the 
essential averments of the relation are denied. 

On the 15th day of November, 1888, a supplemental 
auswer was filed, alleging that since the commencement of 
the action, and since the filing of the former answer, the 
term of office of the defendant as clerk of Franklin county 
had expired, and that another person is now the incumbent 
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of said office, having been elected thereto as the successor 
of defendant, and having had exclusive charge and control 
of the office and the books thereof since the 7th day of 
January, 1888. ‘Fo this supplemental answer a general 
demurrer has been filed. 

It is insisted by defendant that the expiration of his 
term of office and the election of a successor, who has 
qualified and entered upon the discharge of the duties 
thercof, must abate this action. 

In The State, ex ret. Willard, v. Stearns, 11 Neb., 104, 
the contrary rnle was adopted by this court. 

In The State, ex rel. Reed, v. Ramsey, 8 Neb., 286, it is 
said: “The issues in the case must be made upon the facts, 
rights, and duties of the parties as they existed at the time 
of the commencement of the suit, or, at the latest, at the | 
time that they are actually joined; and it is apparent that 
if the foregoing views are correct, that the issue presented 
by the alternative writ, tried in view of the duties of the 
respondents as they existed at the date of its issuance, or at 
this time, would have to be decided in favor of respond- 
ents.” See also 9 Wall., 298. 7 Id., 604. 

The demurrer to the supplemental answer is therefore 
sustained. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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Henry Paurson, puaintirr, v. Tue Srare or Ne- 
BRASKA, DEFENDANT. 


1. Jurisdiction of Supreme Court. The supreme court has 
no jurisdiction as a court of equity, in an action instituted 
originally before it, to vacate a judgment and grant a new trial 
in a criminal prosecution. ° 


Such jurisdiction is not conferred by section 2 of article 
6 of the constitution, which gives the supreme court original 
jurisdiction in ‘civil cases in which the state shall be a 
party,” said clauses referring only to civil actions, distinguished 
from criminal causes. 


ORIGINAL action in equity. 


D, A, Holmes, for plaintiff, cited: Wells on Jurisdic- 
tion, Sec. 73. Const., Sec. 2, Art. VI. Biggs v. Blue, 5 
McLean, 148. Holmes v. Campbell, 12 Minn., 221, 
State v. Ledford, 6 Ired., 5. Mayor», Pilkington, 2 Atk., 
302. 3 Blackstone Com., 392. Bateman v. Willoe, 1 
Sch. and Lef., 201. 20 Cal., 114. Owens v. Runstead, 
22 LL, 168. 


William Leese, Attorney General, for defendant, cited: 
Attorney General v. Ins. Co., 2 Johns. Ch., 371. Storey 
Equity Jur., Sec. 893. West v. Mayor, 10 Paige Ch., 
539, Scheppe v. Com., 65 Penn, State, 51. Bradshaw v. 
State, 19 Neb., 644, 


Reese, Cu. J. 


This isa petition filed in this court wherein it is alleged 
that, at the March term, 1886, of the district court of 
Cherry county, the plaimtiff was convicted of the crime 
of murder in the second degree, and sentenced to impris- 
onment in the penitentiary for the period of fiftcen years, 
said judgment having been rendered in a criminal action 
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then pending, wherein the state of Nebraska was plaintiff 
and this plaintiff was defendant, and wherein the plaintiff 
was under indictment for the murder of one Henry Ste- 
vens, on the night of the 31st of January, 1886; that im- 
mediately upon the conviction of plaintiff .he was sen- 
tenced as aforesaid, and on the following day was taken 
to the penitentiary, where he has ever since been and is 
now confined, at hard labor, in execution of said sentence, 

Tt is alleged that, at the time of said trial and convic- 
tion, and for some time thereafter, he was. laboring under 
a disability, to-wit, an aberration of mind, the result of 
sickness, by reason whereof he had no opportunity of 
making any defense, and no understanding of his own 
and conception of the offense with which he was charged ; 
that immediately upon being restored to the possession of 
his mental faculties he caused an applieation to be made 
to the said district court for a new trial, which application 
was granted, und plaintiff ordered to be returned to the 
sheriff of Cherry county for further trial, but upon said 
order being brought to the attention of the warden of the 
penitentiary, the warden refused to comply with it, and at 
the January term, 1887, of the supreme court, in an ap- 
plication for a writ of habeas corpus, it was decided that. 
said order of the district court granting a new trial was 
without jurjsdiction and yoid. 

It is alleged that he is entirely innocent of the offense 
with which he was charged and convicted; that the evi- 
dence introduced upon the trial was wholly circumstan- 
tial, and insufficient to justify the verdict of the jury, and 
that the only circumstance proven which tended to cast 
suspicion upon plaintiff as the person who caused the 
death of said Henry Stevens was, that plaintiff left his 
home on the night of January 31, 1886, and went in a 
southern direction, where le was arrested four days later, 
abont 80 miles from his residence, and that he left his 
stock with no one to care for them; that he so left his 
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home while laboring under an aberration of mind, the re- 
sult of sickness, but before leaving stated to the deecased 
that he thought of going away, and requested him, de- 
ceased, to care for his stock during his absence; which 
fact deceased, shortly prior to his death, made known to 
his wife, but who did not divulge the same upon the trial ; 
since which time, however, she has made it known. Also, 
that a short time before the death of Henry Stevens he 
stated to his wife that plaintiff was quite sick at his home, 
where Stevens had been during the afternoon, and that 
they ought to visit him in his sickness, and not allow him 
to die there alone; whieh fact was unknown to plaintiff 
or his attorneys at the time of his trial, but which has 
been divulged by the wife of Stevens since the conviction; 
that upon the trial plaintiff was not called as a witness 
in his own behalf, and did not and could not advise his 
attorneys of facts necessary to his defense, owing to his 
then mental derangement; that at the close of the trial 
he was not aware that he had been convicted of an offense, 
and that an application for a new trial, if made at all, 
must be made before the adjournment of the court; that 
he is now in the possession of his mental faculties, and 
should a new trial be awarded, he is in condition to defend 
himself against the charges made in the indietment, and 
establish his innocence. Wherefore he prays that the 
judgement of the district court may be set aside, and that 
he be restored to all the rights and privileges possessed 
by him prior to the empancling of the jury to try said 
cause. 

To this petition the attorney general has presented a 
general demurrer. 

The principal, and perhaps the only question involved, 
is one of juriscliction. 

It is contended by plaintiff, and is doubtless true, under 
the present condition of our law, that he has no legal 
remedy ; that no court of’ law in this state has any author- 
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ity to grant him a new trial, that authority having ceased 
upon the adjournment of the term of the trial conrt at 
which he was convicted. ev parte Holmes, 21 Neb., 324. 
This being true, it is contended by counsel that the trial 
in the district court, and the judgment of conviction ren- 
dered upon a verdict therein, are void, for the reason that 
plaintiff was insane during the whole time of such. trial, 
and at the pronouncing of sentence. That there is no 
wrong of the kind without a remedy in the courts. It is 
contended that since no other court has or can have juris- 
diction, that such jurisdiction is conferred upon this court 
by section 2 of atticle 6 of the constitution of the state, 
which provides that, “ The supreme court shall consist of 
three judges, a majority of whom shall be necessary to form 
a quorum, or pronounce a decision. It shall have original 
jurisdiction in cases relating to the revenue, civil cases in 
which the state shall be a party, mandamus, quo warranto, 
habeas corpus, and such appellate jurisdiction as may be 
provided by law.” 

Section 13 of chapter 19 of the Compiled Statutes of 
1887, is also cited as conferring the jurisdiction insisted 
upon. This section is as follows : 

“ The supreme court shall have original jurisdiction in 
cases relating to the revenue, civil cases in which the state 
shall be a party, mandamus, quo warrantog and habeas 
corpus, and shall have appellate and final jurisdiction of 
all matters of appeal and proceedings in error, which may 
be taken from the judgments or decrees of the district 
courts, in all matters of law, fact, or equity, where the 
rules of Jaw or the principles of equity appear from the 
files, exhibits, or records of said court to have been erro- 
neously determined.” 

It will be observed that, by the sections quoted, the 
supreme court has original jurisdiction in. civil cases in 
which the state shall be a party. By this, plaintiff insists 
the equity jurisdiction of the supreme court is extended 
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to the granting of new trials in criminal cases, where no 
other court has jurisdiction so to do, and where no other 
remedy is given in the due course of law. However 
niuch we might desire to grant a new trial to plaintiff, we 
are unable to see that the provision of the constitution 
under consideration gives the jurisdiction or authority 
contended for. The doctrine that courts of equity cannot 
grant relief against judgments, in criminal cases, has long 
been established and cannot be questioned. Attorney Gen- 
eral v. Ins. Co., 2 Johns. Ch., 371. Attorney General v. 
Cleaver, 18 Ves., 211. Mayor v. Pilkington, 2 Atk., 302. 
Story’s Eq. Jurisprudence, 893. 

The section must, therefore, be construed in the light of 
that principle, and held to apply only to what are usually 
denominated civil actions; that is, actions distinguished 
in all respects from criminal prosecutions, and has no 
reference whatever to the enforcement of the eriminal 
Jaws of the state. 

Plaintitf’s petition must, therefore, be dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


9) 


Cass CouNTY, PLAINTIFF IN ERROR, V. THE Car- 
cago, Burtineton & Quincy RatLRoap Com- 
PANY, DEFENDANT IN ERROR. 


1. Taxes: RAILROAD BRIDGE ACROSS MISSOURI RIVER. Section 
39 of chapter 77 of the Compiled Statutes of this state, entitled 
“Revenue,” requires the officers of the railroad corporations 
within the state, to return to the auditor of public accounts, for 
assessment-and taxation, the number of miles of railroad in 
each organized county, and the total number of miles in the 
state, including road-bed, right of way, and superstructure 
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thereon, main and side tracks, depot buildings and depot 
grounds, section and tool houses, rolling stock, and personal 
property necessary for the construction, repairs, or successful 
operation of the railroad; but does not require a return of the 
bridges constructed across the Missouri river, said river being a 
navigable stream, the right to bridge which can be obtained 
only by a law of Congress, and vot by the authority of the 
state, such bridge, when constructed, not being a part of the 
road-bed, nor superstructure thereon, under the meaning of the 
section alluded to. 


2. ——-—~: ———. The state board of equalization would have 
no jurisdiction or authority to include such bridge within the 
line of road-bed of the railroad for taxatiou, and could, there- 
fore, levy no legal tax thereon. 


3. —-—~—-: ———. Such bridge not being within the definition of 
‘omd-bed, right of way, aud superstructure thereon,’’ It was 
Held, That such part thereof as is within any county of this 
state would be liable to assessment and taxation by the local 
~assesaing and taxing officers of such county. 


Errok to the district court for Cass county. ‘Tried be- 
low before Frewy, J. 


Allen Beeson (Covell & Polk with him), for plaintiff in 
error, ciied: Mills on Eminerit Domain, Sec. 110. Wil- 
liams v. R. R. Co., 50 Wis., 76. Houghton v. C., D. & 
M. RB. Co., 47 Towa, 370. Ry. Co. v. Schurmeir, 7 Wall., 
272. Barney v. Keokuk, 94 U.S., 324. Kittle v. Sher- 
vin, 11 Neb., 65. Deane v. Todd, 22 Mo., 90. State v. 
Powers, 4 Zabr., 406. Randle v. Williams, 18 Ark., 380. 
Louden. v. East Saginaw, 41 Mich., 18. Jenkins v. Jen- 
kins, 63 Ind., 415. 8. C., Am. Rep., 229. Mathewson v. 
Thompson, 12 R. I., 288. 


T. Mt. Marquett and J. W. Deweese, for defendant in error, 
cited: C., M. & St. P. Ry. Co. v. City of Sabula, 13 Am. 
& Eng. R. R. Cases, 443. Otoe County v. Mathews, 18 
Neb. 466. Bi. & M. BR. BR. Co. v. Buffalo County, 14 
Neb., 51. Union Pacifie R. R. Co.v. Hall et al., 91 U.S. 
343. 
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Reese, Cu. J. 


This action was instituted in the district court of Cass 
county, for the purpose of recovering from the county cer- 
tain taxes which were alleged to have been illegally paid on 
the west half of the railroad bridge across the Missouri 
river at Plattsmouth., 

Tt was alleged in the petition that the precinct assessor 
of Cass county assessed the property for the years 1881, 
1882, 1883, 1884, and 1885, and upon his return of the 
same to the county officers the taxes were levied thereon, 
the same as upon other property in the county, and that 
the taxes were paid under protest in writing; that they 
were unlawfully levied and collected, for the reason that 
the bridge was, at all times, a part of the line of rail- 
road of defendant in error, and legally taxable only as the 
other portions of the road were taxable,and that the same 
was for each year reported to the state board of equaliza- 
tion as a part of the railroad, and taxed accordingly, all 
of which taxes had been paid. 

The answer of plaintiff in error consisted mainly in spe- 
cific denials of the allegations of the petition, in so far as 
the illegality of the taxation was concerned, and it was al- 
leged that the bridge was not legally taxable by the state 
board of equalization, that it was nota part of the road- 
bed of defendant in error’s road ; that it was not operated 
asa part of suid road; that it was listed to the precinct 
assessor for taxation by the duly authorized officers of the 
railroad company, and that it was legally subject to taxa- 
tion by the county. 

A jury trial was had, when, upon the close of the tes- 
timony, the district court instructed the jury to find a ver- 
dict for defendant in error for the sum of $5,463.66, 
which was accordingly done, and upon which, after a mo- 
tion fora new trial had been made and overruled, judg- 
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ment against the county was rendered. The county, as 
plaintiff in ervor, brings the cause to this court for review. 

The petition in error contains twenty-five assignments 
of error. These assignments and the brief of the plaint- 
iff in error are devoted, to a considerable extent, to the 
presentation of the question of the compliance by the agents 
of defendant in error with the requirements of the law in 
the payment of the taxes under protest, and the written 
notice thereof. While we think that, in many instances, 
there was a failure to comply with the provisions of the 
law, in the respect named, yet we are disposed to examine 
but one question involved in the case, and that is, whether 
or not the tax was legally assessed and levied ; this being, 
as we think, the controlling question in the case. 

The law in this state for the assessment and taxation of 
railroad property is contained in sections 39 and 40 of 
chapter 77 of the Compiled Statutes, entitled “ Revenue.” 
These sections are as follows: 

“Sec. 39. The president, seerctary, superintendent, or 
other principal accounting officers within this state, of 
every railroad or telegraph company, whether incorpo- 
rated by any law of this state or not, when any portion of 
the property of said railroad or telegraph company is sit- 
uated in more than one county, shall list and return to the 
auditor of public accounts for assessment and taxation, 
verified by the oath or affirmation of the person so listing, 
all the following described property belonging to such 
corporation on the first day of April of the year in which 
the assessinent is made within this state, viz: The num- 
ber of miles of such railroad or telegraph line in each 
organized county in this state, and the total number of 
miles in the state, including the road-bed, right of way, 
and superstructures thereon, main and side tracks, depot 
buildings, and depot grounds, section and tool houses, 
rolling stock, and personal property necessary for the con- 
struction, repairs, or successful operation of said railroad 
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or telegraph lines; Provided, however, That all machine 
and repair shops, general office buildings, store houses, 
and also all real and personal property, outside of said 
right of way and depot grounds as aforesaid, of and be- 
longing to any such railroad or telegraph companies shall 
be listed for the purpose of taxation by the proper officers 
or agents of said companies, with the precinct assessors of 
any precinct in the county where said real or personal 
property may be situated, in the manner provided by law 
for listing and valuation of real and personal property.” 
“Sec. 40. The return to the auditor of public ac- 
counts herein provided shall be made on or before the 
5th day of April annnally. If the return aforesaid be 
not received by said auditor by the 10th day of April, he 
shall thereupon procced to obtain the facts and informa- 
tion aforesaid in any manner that may appear most likely 
to secure the same correctly, and for that purpose may 
address a written communication to the corporation or to 
some officer of the corporation who has failed to make the 
return aforesaid. As soon as practicable after the auditor 
has received the said return, or procured the information 
required to be set forth in said return, a meeting of the state 
board of equalization, consisting of the governor, state 
treasurer, and auditor, shall be held at the office of said 
auditor, and the said board shall then valne and assess 
the property of the said corporation at its actual value for 
each mile of said road or line, the value of each mile to 
be determined by dividing the sum of the whole valuation 
by the number of miles of such road or line. In mak- 
- ing up such valuation or assessment the state buard shall 
examine and consider the return herein required to be 
made, or the information procured by the auditor in de- 
fault of such return, together with such other reliable 
information relative thereto as they may be able to pro- 
cure; said board shall not assess the value of any ma- 
chine ov repair shop, or general office buildings, store 
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houses, or any real or personal property situated outside 
the right of way or depot grounds of such company. 
On or before the 15th day of May, or so soon there- 
after as the said board, or any two thereof, shall have 
made or determined said valuation and assessment, the 
auditor shall certify ‘to the county clerks of the several 
counties in which the property of the aforesaid corporation, 
or any part thereof, may be situated, the assessment per 
mile so made on the property of such corporation, specify- 
ing the number of miles and amount in each of such 
counties. All such property shall, for the purpose of tax- 
ation, be deemed personal property, and placed upon the 
tax list as hereinafter provided.” 

By these sections it appears that the officers of railroad 
corporations are required to certify or return to the auditor 
of public accounts the number of miles of their railroad 
in each organized county, and the total number of miles 
in the state, which is to include the road-bed, right of way, 
and superstructures thereon, main and side tracks, depot 
buildings and depot grounds, section and tool houses, roll- 
ing stock, and personal property necessary for the con- 
struction, repairs, or successful operation of the read. 

The road-bed, as defined by Webster, is, “The bed or 
foundation on which the superstructure of a railroad 
rests.” 

The term, right of way, is defined in Bodfish v. Bodfish, 
105 Mass., 319, as meaning, “ The right to pass over an- 
other’s land,” etc. 

In Stuyvesant v. Woodworth, 1 Zab. (N. J.), 136, it is 
said: “A right of way, in a legal sense of the term, is a 
right to pass, for all or for certain purposes, at all or cer- 
tain times, over and upon another man’s land or close.” 

Webster defines the word “superstructure,” referring to 
railroad engineering, to be, “the sleepers, rails, and fas- 
tenings, in distinction from the road-bed—called also per- 
manent-way.”” 

23 
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Using these definitions instead of the language of the 
statute, it is the duty of the officers of railroad companies 
to make a report to the auditor showing the number of 
miles of their railroad line, including the bed or founda- 
tion on the land over which the company would have the 
right to pass, and the sleepers, rails, and fastenings there- 
on. This to include both the main and side tracks. It 
will be observed that from the reports made to the andi- 
tor the assessment must be made, and when such reports 
are filed with the auditor, it is the duty of the board to 
“then value and assess the property of said corporation at 
its actual value for each mile of said road or line,” ete. 
The facts being given the state board as to the number of 
miles of the road-bed, right of way and superstructure, 
depot buildings, depot grounds, section and tool houses, 
rolling stock, and personal property necessary for the con- 
struction, reparation, and operation of the road, it then 
becomes the duty of the board to make the valuation ; such 
valuation not being necessarily furnished by the officers of 
the corporation making the report. It is specifically de- 
clared in section 40, that the board, in making their assess- 
ment and valuation, shall “not assess the value of any 
machine or repair shop, or geveral office buildings, store 
houses, or any real or personal property situated outside 
of the right of way or depot grounds of such company.” 
There is nothing, therefore, in the letter of the law which 
can be held to include the bridge in question. It is well 
known that the right to construct a bridge across a naviga- 
ble stream, as the Missouri river is declared to be, can not 
be obtained by any grant or authority of the state, the 
right to grant a license being vested alone in the general 
government, by an act of congress. 

It was claimed in the trial below, that the bridge and 
railroad of defendant in error were treated and considered 
by it as a continuous line of road. For that purpose wit- 
nesses were placed upon the stand, who testified that the 
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railroad was operated west from Pacific Junction, in Towa, 
‘as one continuous line. But it was also shown by the 
same witnesses that much higher rates were charged for 
the transportation of passengers and freight across the 
bridge than over any portion of defendant’s road; and 
that while in fact, so far as the running of trains and the 
transportation of passengers and freight was concerned, no 
change or transfer was made, yet an addititional burden 
was placed upon all for crossing the bridge. To that ex- 
tent, at least, the road was not operated as a continuous 
line. 

Yor the purpose of showing that the officers of defend- 
ant in error, as well as the officers of the state, had treated 
the bridge in question as a part of the road, certified copies 
of the list of property returned to the state auditor for the 
years 1881 to 1885, inclusive, were introduced and ad- 
mitted in evidence, doubtless for the purpose of showing 
that the number of miles of road-bed reported to the state 
officers for those years included the whole of the line from 
the center of the bridge to the west line of Cass county. 
But there is nothing in these reports which tend, in any 
way, unless it be in the number of miles reported, to show 
that the bridge was included in the report. No men- 
tion is made of it, and no part of the trackage reported is 
noted as consisting of any portion of the bridge. These 
reports seem to be made in strict compliance with the let- 
ter of the law above quoted. It appears from the testi- 
mony that the bridge in question is a very costly structure, 
consisting of stone and steel or iron, and this great cost 
no doubt serves as a basis for the greatly increased charge 
for the transportation of persons and freight. We cannot 
believe, from the language used by the legislature, that it 
was ever its intention that such structures should be erected 
and conducted as this one is shown to be, and that they 
should be assessed and taxed asa part of the road-bed and 
superstructure thereof, without some additional report of 
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their value or cost being made to the state board of equal- 
ization. Nothing of the kind is required by law. Noth- 
ing of the kind is shown by the reports to the state 
auditor. 

It would be manifestly unjust that such a bridge should 
be added into the railroad mileage, without some method 
being provided for taxing it according to its value, either 
separately or in the general mileage of the line. One wit- 
ness for defendant in error testified that he did add an as- 
sessment of $40,000 value, so as to raise the value of the 
bridge over that of other portions of the track. But how 
or when this addition was made does not appear from re- 
ports made by him, and introduced in-evidence. Further, 
the law provides for no such a report, and, we doubt not, 
none was made. 

If the theory advanced by counsel for defendant in er- 
ror, that the bridge in question constitutes a part of the 
road-bed, is true, it seems to the writer that the same por- 
tion of the road would be within the provisions of the 
law regulating the fare for passengers, which is fixed by 
section 1 of article 9 of chapter 72 of the Compiled Stat- 
utes at three cents per mile, and also under the jurisdic- 
tion of the board of railroad commissioners, and that not 
only would defendant in error be subject to the law and 
jurisdiction named, but that the charges testified to by the 
witnesses would be clearly in violation of the law, for we 
know of no exception of such bridges being made in either 
case. We apprehend that should such jurisdiction be as- 
sumed by the board of railroad commissioners, or should 
it be contended by the officers of the state or others that 
the charges named were being made in violation of law, it 
would be insisted that such authority was not given by the 
statutes. 

We have been cited to the case of Anderson v. C,, Bi & 
Q. Railroad Company, decided .by the supreme court of 
Illinois, and reported in volume 7 of the N. E. Rep., at 
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page 129. This case is in many respects similar to the 
one at bar, and it was there held that the county in which 
the eastern end of their bridge at Burlington, Iowa, was 
situated, could not impose taxes under local assessments, 
but that the bridge should be listed and assessed with, 
and as a part of the line of the road. There are some dis- 
tinctions between the law of the state of Illinois and that 
of this state, providing for the assessment of railroad prop- 
erty, which we will notice. 

By the act of 1872, under which that decision was ren- 
dered, it was made the duty of railroad corporations to 
report to the county clerk of each county into or through 
which their roads were constructed, in addition to the re- 
quirements of the law of this state, the value of improve- 
ments and stations located on their right of way. It is also 
provided that the right of way, including the superstruc- 
ture of main, side, or second track and turnouts, and the 
stations and improvements of the railroad company on 
such right of way, shall be held to be real estate, for the 
purpose of taxation, and denominated “railroad track,” 
and be so listed and valued; and shall be described in 
the assessment thereof as a strip of land extending on 
each side of the railroad track and embracing the same, 
with the stations and improvements thereon, “commenc- 
ing at a point where such railroad track crosses the bound- 
ary line in entering the county, city, town, or village, 
and extending to the point where such track crosses the 
boundary line leaving such county,” etc. It is also pro- 
vided that, at the same time the statements are made 
to the county clerk, similar ones shall be made to the 
auditor of state, but containing in addition the number 
of ties in track per mile, the weight of track iron or 
steel per yard, what joints or chairs are used in track, the 
ballasting of road, whether gravel or dirt, the number 
and quality of buildings ov other structures on “railroad 
track,” the length of time iron in track has been used, 
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the length of time the road has been built, the amount 
of capital stock authorized and the number of shares into 
which it has been divided, the amount of capital stock 
paid up, its market value, or if no market value, then its 
actual value, the total amount of indebtedness (except for 
current operating expenses), and the total listed valuation 
of all its tangible property in the state. These and other 
sources of information are furnished the auditor, and from 
which the state board assesses the “railroad track,” and 
causes such assessment to be certified to the county clerk 
of the counties through which the railroads are con- 
structed. These and other provisions of that law render 
it certain that it was the purpose and intent of the leg- 
islature that all the “railroad track” within the bound- 
aries of each of the counties should be assessed as real 
property, and that the assessing boards and officers should 
be furnished with full information as to the improvements 
and elements of value necessary to enable them to act 
with an enlightened judgment as to the value of the whole 
of the “railroad track,” these words being in almost every 
instance when used in the act placed in quotation marks, 
as herein. ‘The purpose of the act, expressed ‘as clearly 
as language would permit, being to tax the whole line of 
track, instead of “the road-bed, right of way, and super- 
structure thereon,” as expressed by our law. For the 
reasons here given, we do not think that the case cited 
can in any sense be held as decisive of this case. 

We therefore hold that, under our statute, the tax was 
legally levied by the county officers, and that the district 
court erred in its instruction to the jury. The judgment 
of that court is reversed, and the cause is remanded for 
further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 
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Curcaco, Burtineron & Quincy R. RB. Co., PLAINTIFF 
IN ERROR, vy. ScHoon Districr NuMBER ONE, oF 
Cass COUNTY, DEFENDANT IN ERROR. 


Error to the district court for Cass county. Tried be- 
low before APPELGET, J., sitting for CHAPMAN, J. 


Marquett & Deweese, for plaintiff in error. 


Allen Beeson (Covell & Polk with him), for defendant in 
error. 


REEsE, Cu. J. 


The issues of law and of fact presented in this case, upon 
the controlling question, are the same as in Cass County v, 
C., B. & Q. Railroad Company, decided at the present 
term of this court. 

As it is deemed unnecessary to examine the question 
presented, it must be sufficient to say that the conclusion 
reached in this case is the same as in that; the judgment 
of the district court being in favor of defendant in error, 
it is affirmed. 


JUDGMENT AFFIRMED. 


Tue other judges concur. 
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Detos E. Haut, PLAINTIFF IN ERROR, V. ALEXANDER 


1. 


3. 


° 


4. 


Ji. AITKIN, DEFENDANT LN ERROR. 


Chattel Mortgage: EvipeNcr. The filing of a chattel 
mortgage in the office of the recording officer of the county, 
under the provisions of section 14 of chapter 32 of the Compiled 
Statutes, makes such mortgage a part of the records of the 
county, and under section 408 of the civil code a copy thereof 
duly certified to by the proper officer is competent evidence of 
equal credibility to the original. 


——-—: FORECLOSURE. Where a chattel mortgage is duly filed, 
as required by section 2 of chapter 12 of the Compiled Statutes, 
a duly certified copy thereof would be sufficient authority under 
which the mortgagee could take possession of the prope: y and 
foreclose the mortgage. In case such foreclosure were not re- 
sisted, nor the authority of the mortgagee questioned, a certified 
copy would not be necessary, the original mortgage on file 
would be sufficient to justify the proceeding when collaterally 
attacked. 


Sale: WARRANTY: LIABILITY OF VENDOR. Where a vendor 
in possession of personal property sells the same to a purchaser, 
who buys in good faith, believing he is obtaining a clear, title to 
the property, there is an implied warranty of title by the 
vendor ; andif in such case there is an outstanding claim of 
title, evidenced bya duly filed chattel mortgage on the property 
sold, and the mortgagee tukes possession of the property for the 
purpose of foreclosing the mortgage—depriving the purchaser of 
his possession—and the purchaser notifies the vendor of the pro- 
ceeding to foreclose the mortgage, and offers to allow the vendor 
to contest the validity of the mortgage in his name, but at the 
veudor’s expense, which the vendor refuses to do, the purchaser 
would be justified in declining to contest the validity of the 
mortgage and look to the vendor for the purchase price paid. 


Instructionsto Jury. Upon the testimony in a trial toa jury 
having been introduced, the judge who presided stated to 
counsel, in the presence of the jury, that, as a matter of Jaw, 
under the admitted and conceded facts in the case, the plaintiff 
would be entitled to recovery, giving at length his reasons 
therefor, and subsequently so instructed the jury in writing. 
Upon objection being made on the ground that tbe statements 
of the judge were made in the presence and hearing of the jury, 
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lt was Held, That there was no error, and a distinction made 
between the ruling of a court upon a question of law, and 
which terminates the case, and where, by statements and insinn- 
ations made, the court gives directions to a jury as to their de- 
cision upon questions of fact and the merits of the case which 
is finally to be submitted to them. 


Error to the district court for Buffalo county. Tried 
below before Hamer, J. 


Tra D. Marston, for plaintiff in error, cited: Vibbard 
v. Johnson, 19 Johns., 77. Armstrong v. Perey, 5 Wend., 
536. Case v. Hall, 24 Wend., 102. 


A, EH. Connor and J. M. Stewart, for defendant in 
error, cited: Parsons on Contracts, 8d Vol., 218, 7th 
Ed. Schouler on Personal Property, Vol. 2, 584. Bert 
v. Dewey, 40 N. Y., 283. Sutherland on Damages, 2d 
Vol., 418, and notes 465. 


Reessg, Cu. J. 


This was an action to recover the purchase price paid 
for a team of horses sold by plaintiff in error to defend- 
ant in error. It was alleged in the petition that plaintiff 
in error had no title at the time of the sale, the team 
being under mortgage tothe Aultman & Taylor Company, 
a corporation organized under the laws of the state of 
Ohio, and that since the purchase by defendant in error 
the mortgagee had deprived him of possession, by taking 
the property and foreclosing the mortgage. 

The answer filed by plaintiff in error admitted the sale 
of the property, substantially as alleged, but denied the 
extent of the consideration, and denicd all the other alle- 
gations of the petition. 

A trial was had to a jury, which resulted in a verdict 
in favor of defendant in error for the sum of $275, and 
upon which judgment was rendered. ‘The cause is brought 
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to this court by proceedings in error, defendant below being 
plaintiff in error here. 

The motion for a new trial and the petition in error 
contain a large number of assignments of error, but we 
shall notice only such as are presented by the plaintiff’s 
brief, following the order therein adopted. 

There is no dispute but that the property was taken by 
the Aultman & Taylor Company, and sold as upon the 
foreclosure of a mortgage. The evidence shows that, 
about four months after the purchase of the property by 
defendant in error from plaintiff in error, defendant in 
error had the team in question hitched to his wagon and 
tied to a hitching post in the city of Kearney, and with- 
out his knowledge or consent an agent of the mortgagec 
wnhitched the horses from the wagon and took them to a 
barn, where they were kept until they were sold upon the 
street. 

Upon the trial a witness by the name of Sharp was 
called by defendant in error, who was interrogated as to 
his knowledge of the team, and for the purpose of identi- 
fying them as being the team mortgaged. During his 
examination the following question was asked him: 

Q. (Handing.) “Examine that mortgage and ascer- 
tain the date of it, and state if you can identify it?” 

Yo this question plaintiff in error objected, and objected 
to the paper being used for any purpose by the witness, 
unless it was introduced in evidence. 

The witness stated that he had never seen the mortgage 
before, and could not identify it. He was then asked if 
the ages of the horses described in the mortgage corre- 
sponded with the ages of the horses sold. The answer 
was, “They would not be quite two years old when this 
mortgage was given. It would lack from November until 
spring. They were put in as yearlings, but were coming 
two years old.” To this plaintiff in error objected, and 
moved to strike out as incompetent, immaterial, and be- 


JANUARY TERM, 1889. 363 


Hall v. Aitkin, 


cause there was no proof of the existence, at any time, of 
an original of which this paper is alleged to be a copy. 
The objection and motion were overruled. We quote 
further: -‘ Plaintiff here offers in evidence, for the pur- 
pose of identification of the mares in controversy, a certi- 
fied copy of the chattel mortgage from Charles Masters 
and B. F. Masters to the Aultman & Taylor Company. 
Defense object as improper, incompetent, and no proof of 
the existence of an original. Overruled. Defense excepted. 

“Q. (Handing Exhibit A again to witness.) Examine 
the ages of the two horses described there, called colts in 
the mortgage, and state to the jury, on that examination, 
how they compared in age and color with the mares you 
saw in the possession of Mr. Aitkin in June last ? 

“Defense objects as immaterial and irrelevant. Over- 
ruled. Defense excepts.” 

The objection here presented seems to be to the introduc- 
tion of a certified copy of the mortgage instead of the 
original. 

In this action of the court we can see no error. 

Section 14 of chapter 32 of the Compiled Statutes pro- 
vides, in substance, that to make a mortgage effective, 
where possession is not taken by the mortgagee, it is neces- 
sary that the mortgage, or a true copy thereof, shall be 
filed in the office of the county clerk. It appears that the 
original was so filed, and the instrument introduced in 
evidence was a cértified copy of such original. By the 
filing of the original, it became a part of the record in the 
county clerk’s office, and of course could not properly be 
removed, 

Section 408 of the civil code provides that, “duly cer- 
tified copies of all records and entries or papers belonging 
to any public office, or by authority of law filed to be kept 
therein, shall be evidence in all cases of equal credibility 
as would the original records or papers so filed.” 

The offer made by the attorney for defendant in error 
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was of a certified copy of the chattel mortgage, and the 
record shows the proper certificate was attached to the in- 
strument introduced. : 

_John W. Shahan, the county clerk of Buffalo county, 
was called as a witness, who testified that he was the cus- 
todian of the records and of chattel mortgages filed in the 
office of the county clerk, when he was asked the follow- 
ing question : 

Q. State if you find any chattel mortgage filed from 
Chace Masters and B. JF. Masters to the Aultman & 
Taylor Company? If so, state the date of the filing. 

A. Here is a chattel mortgage from Chace Masters and 
B. F. Masters to the Aultman & Taylor Company, dated 
November 21, 18823, and filed December 7, 1883. 

“The same is here marked exhibit B, and offered in 
evidence by the plaintiff. Defense object, as it does not 
purport to be a mortgage, but simply a copy and not a 
certified copy of anything. Nor does it purport to be an 
original, nor has there been any proof that any ever ex- 
isted. Overruled. Defense excepts. - A true and correct 
copy of said exhibit B is hereto attached.” 

So far as we are able to see, exhibit B is a copy of 
exhibit A, hereinbefore referred to. And whether it is or 
not, isnot deemed material. ‘There seems to have been no 
proof offered that the mortgage exhibited was not executed 
by the persons whose names appear thereon, nor that it 
was not the original mortgage. The copy attached to the 
record as exhibit B is a copy of the instrument introduced. 
We are, therefore, unable to say whether the mortgage 
produced by the clerk, and offered in evidence, was the 
original or not. Neither can we say whether it was duly 
certified or not. 

A. Mr. Clapp was called by defendant in error, who, 
over plaintiff’s objection, testified that he took possession 
of the property by the direction of Savidge and Nevius, 
the agents of the Aultman & Taylor Company, and 
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stated, in substance, that his authority for taking possession 
was the certified copy of the mortgage which was intro- 
duced in evidence as exhibit A, or, at least, one very sim- 
ilar thereto. This testimony was objected to, for the rea- 
son that a certified copy of the mortgage filed would not 
constitute sufficient authority for taking possession of the 
team; that the instrument executed by the mortgagor was 
the only authority by which he could have acted. We 
think this objection has been sufficiently met by what we 
have already said. It was not so important that the per- 
son foreclosing the mortgage should have the original 
mortgage, as it was that such original, or a certified copy 
thereof, should have been filed, under the provisions of sec- ” 
tion 2 of chapter 12 of the Compiled Statutes, and, in 
case the original was filed, then a certified copy thereof 
should be taken, as sufficient to justify the foreclosure. 
But we are not prepared to say that either the original 
or a copy should be in the possession of the mortgagee, or 
his agent conducting a foreclosure, the same not being re- 
sisted, if a mortgage of the kind did actually exist, and 
was duly filed. It is true that, in case such foreclosure 
should be resisted, the mortgage or a certified copy thereof 
should be produced as a justification of the foreclosure. 
But this would become necessary only in case the right to 
foreclose should be questioned. As shown by the exhib- 
its, the mortgage was executed prior to the purchase by 
plaintiff in error, and, of course, prior to his sale to de- 
fendant in error. This mortgage was of record in Buffalo 
county. Whatever title was created thereby existed at 
the time of the sale from plaintiff in error to defendant 
in error. Plaintiff in error being in possession of the 
property at the time he sold it, warranted the title thereto. 
When the mortgagee asserted his title, defendant in error 
immediately notified plaintiff in error of the proceeding, 
and required him to perfect his title to the property, or at 
least indemnify defendant in error. There seems to have 
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been a dispute as to which party could maintain the 
proper action of replevin, for the purpose of testing the 
title. That is, as to who should be the plaintiff in the 
action. Defendant in error finally offered to plaintiff in 
error that he would permit the suit to be conducted in his 
name, provided plaintiff in error would furnish the nec- 
essary replevin bond, and indemnify him against costs. 
This, plaintiff in error declined to do, and the horses were 
sold under the mortgage, possibly without right. It 
seems to have been the conclusion of plaintiff in error 
that the mortgage was invalid, for some reason, and there- 
fore he was not required to defend the title against it. 
‘He had his right to exercise his option in that behalf, but, 
as the mortgage existed at the time of his sale to defend- 
ant in error, and he having been notified of the assertion of 
title under that mortgage, we think it is reasonably clear 
that he would have to stand the loss, even though there 
might be some defect in the title created by the mort- 
gage. This was the view of the learned judge before 
whom the case was tried, and after the testimony had 
been introduced he stated to counsel, in presence of the 
jury, that, as he viewed the case, the plaintiff was entitled 
to recover upon the evidence, and that the only question 
to be submitted to the jury was as to the measure of dam- 
ages. This statement was accompanied by the reasons for _ 
so holding, which are too lengthy to be set out in this 
opinion. The jury were correctly instructed. Objection 
is now made to the statements made by the court, in the 
presence and hearing of the jury, and by which it is al- 
leged plaintiff in error was prejudiced. 

The fact that the decision of the district court was ac- 
companied by an oral statement of his reasons therefor 
could, in no sense, be prejudicial to plaintiff in error. If 
the decision of the district court was erroneous, the judg- 
ment could for that reason be reversed; but if the decision 
was correct, the fact that it was made in the presence and 
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hearing of the jury, by never so an elaborate statement of 
the reasons for such decision, could not affect the rights of 
the parties. Neither could it prejudice the jury, for the 
instruction subsequently given in all respects followed the 
decision so made by the court. There is a clear distinction 
between oral statements made by the trial court, as in this 
case, where the statement consisted of a decision upon a 
legal proposition, and upon which the court acts and directs 
the jury accordingly, and where a court, by statements and 
insinuations made in the hearing of a jury, directs the 
minds of the jury in a particular channel in their deliber- ' 
ations upon questions of fact to be submitted to them. 
Such statements as in this case made to counsel, in deciding 
a question of law, are not only unobjectionable but entirely 
proper, while in the other case they are reprehensible. 
The plaintiff in error has no cause of complaint as to the 
conduct of the trial court in the respect named. 

Plaintiff in error offered in evidence a certified tran- 
script from the records of the county court of Custer 
county, from which it appears that B. I’. Masters was 
deceased; that administration had been granted upon his 
estate, and that certain promissory notes payable to the 
Aultman & Taylor Co., possibly the ones secured by the 
mortgage under which the property herein was taken, were 
filed against the estate, and that upon a final hearing by 
the county judge, no evidence having been introduced by 
the company, the court found, or rather was of the opinion, 
that, at the time the notes were given, the deceased “was 
incapable of doing any business, for the reason that his 
mental faculties had given way, from having had several 
strokes of paralysis.” ‘The notes were, therefore, disal- 
lowed. Upon objection being made, this transcript was 
excluded, to which plaintiff in error excepted. It may be 
a question whether that proceeding could be treated as 
such an adjudication as to deprive the Aultman & Taylor 
Company of their right to foreclose the mortgage, in case 
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there was an actual indebtedness. However that might 
be, in our view of the case we think the offered evidence 
was immaterial, and properly excluded. The title which 
plaintiff in error had warranted, by his sale to defendant 
in error, was directly attacked by a chattel mortgage, duly 
filed and of record in the office of the county clerk, exist- 
ing at the time of the sale. He was notified of the pro- 
ceeding by which the conditional title created by the mort- 
gage would become absolute as against his vendee. Upon 
being required to protect his title, he declined to do so, 
and also declined to become liable for the expenses of the 
necessary litigation, if conducted by plaintiff in error. By 
this course he became liable to plaintiff in error for the 
value of the property conveyed, should the title fail, or 
for the necessary expense incurred in defending that title, 
should such defense be successful. Defendant in error had 
the right to assume that the title had failed, and look to 
plaintiff in error for indemnity. 3 Parsons on Contracts, 
7th edition, 213. 2 Schouler on Personal Property, 589. 
Burt v. Dewey, 40 N. Y., 2838. 

Finding no error in the. record, the judgment of the 
district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


CRESSIE GREGORY, APPELLANT, v. DELoNE Lirrie- 
JOHN, APPELLEE. 


1. Contract: SPECIFIC PERFORMANCE. In an action for the spe- 
cific performance of a contract for the conveyance of real estate, 
the defense presented by the answer was, that the written con- 
tract referred to in the petition had been signed by the parties 
to it, but not delivered, being placed in the hands of a custodian, 
the delivery not to be made until the defendant could examine 
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real estate, in Dundy county (which was to be accepted in cx- 
change for the land involved in the action), for the purp> e of 
ascertaining whether it complied with the representations made 
as toils quality. Ifthe land to be examined proved salisfic- 
tory, the contract was to be delivered, otherwise not, and the 
proposed exchange to be abandoned. That upon an examina- 
tion of the land, it was found not to be as represented, aud the 
agreement was, therefore, not delivered. ‘These and other ques- 
tions of fact having been submitted to the trial court upon con- 
flicting testimony, its decision thereon was sustained. 


re) 


—--~: EVIDENCE. Where a written agreement was signed 
and placed in the possession of a custodian to be held until cer- 
tain conditions were to be complied with, the failure of the 
conditions can be proved by parol testimony, and such evi- 
dence would not be open to the objection that it contradicted or 
varied the terms of the written agreement, 


APPEAL from the district court of Gage county. Ieard 
below before Broapy, J. 


N. T. Gadd and Pemberton & Bush, for appellant, cited : 
1 Green]. on Ev., Sees. 275, 281. Beers v. Beers, 22 
Mich., 42. Morrisson v. Lovejoy, 6 Minn. (Gill.), 117. 
Allen v. Furbish, 4 Gray, 504. Skinner v, Hendrick, 1 
Am. Dee., 43, and note. Lwin v. Saunders, 1 Cowen, 
249 (13 Am. Dec., 520). 1 Greenl. on Ey., Sec. 281, and 
cases cited in note ce. Curtis v. Hokanson, 38 N. W. Rep., 
695. Payne v. Ladue, 1 Hill, 116. 


Burke & Prout, for appellee, cited: 1 Greenl. Ev., 
Sec. 284, Morrissey v. Schindler, 18 Neb., 673. Bernhard 
v. Brunner, 4 Bosw., 528. Broadwell v. Broadwell, 1 Gilm., 
599. Ayres v. Milroy, 53 Mo., 518. Pepper v. Sta'e, ex 
rel. Harvey, 22 Ind, 399. Jackson v. Sheldon, 22 Me., 
569. Devlin on Deeds, Sec. 312. Morgan v. Hardy, 16 
Neb., 427. 


Reese, Cu. J. 


This is an action for the specific performance of a con- 
tract for the sale of real estate, and was instituted in the 
24 
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district court of Gage county. The premises which plaint- 
iff seeks to have conveyed to her are lots one and two, in 
block one of the original town of Blue Springs. So far 
as is necessary to be here stated, the averments of the pe- 
tition were, that on the 20th day of January, 1886, the 
defendant sold the property in dispute to the plaintiff, and 
entered into an agreement in writing, duly signed, in re- 
lation thereto. ‘The contract of purchase is of great length, 
and is set out in the petition and will not be here copied. 
It provided that the real estate in dispute, together with 
other property, was sold to plaintiff, the consideration 
thereof being that plaintiff should relinquish to defendant 
a timber claim and a homestead right in Dundy county. 
It was alleged that plaintiff had performed all of the con- 
ditions of the contract on her part, and by virtue of such 
contract she had taken and was in possession of the prop- 
erty, the title to which she sought by the proceeding. 

The answer of defendant is to the effect that, prior 
to the date of the purchase, plaintiff had represented to 
him that she held the two government claims referred to, 
which consisted of one hundred and sixty acres; that they 
were nice, smooth, and good land, and suitable for agricul- 
tural purposes, as fine land as in the state; and upon such 
representation he signed the contract. But, that by agree- 
ment, it was deposited in the hands of a custodian until he 
could go to Dundy county and examine the claims, for the 
purpose of ascertaining whether they complied with the 
representations made by plaintiff as to their quality ; that 
in case he should be satisfied with the land, finding it as 
represented, the contract in the hands of the custodian was 
to be delivered, but not otherwise; that upon an examina- 
tion of the land he found it worthless, or nearly so; that 
its quality and value had been grossly misrepresented by 
plaintiff; that he immediately notified her of that fact and 
declined to consummate the trade. It is further alTeged 
that the possession of plaintiff of the real estate involved in 
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this action was by virtue of a contract of lease, made with 
him subsequent to the writing and signing of the agree- 
ment. And that, at the time of the commencement of the 
action, plaintiff was in possession of the property as tenant 
only. 

The cause was tried to the district court, where a decree 
was rendered dismissing the plaintiff’s petition. She ap- 
peals to this court. 

We have examined the bill of exceptions, and are fully 
satisfied that the decision of the district court is sustained 
by the evidence. 

It is shown, both by the testimony of defendant and of 
Mr. Pickering, the custodian of the contract, that it was 
not delivered, but left in Pickering’s hands to be delivered, 
in case the claims referred to were found as represented, 
and satisfactory to the defendant. 

There was evidence submitted which justified the finding 
of the district court, that the government claims which were 
to be relinquished to defendant were not as represented, and 
were substantially worthless; that defendant, after visiting 
Dundy county and examining the land, notified plaintiff of 
his determination of declining to carry out the conditions 
of the contract, or allow it to be delivered to plaintiff. 
There was, also, testimony sufficient to sustain the finding 
that plaintiff’s possession of the real estate was by virtue 
of a contract of lease for one month, and not under any 
of the provisions of the agreement in the hands of Mr. 
Pickering, nor in consequence thereof. It is true the tes- 
timouy of plaintiff contradicts that of witnesses on the 
part of defendant on all of these propositions; but it has 
doubtless by this time become the settled law of this 
state that, where the evidence is conflicting, and there is 
sufficient to sustain the finding of the trial court, it will 
not be molested. 

It is insisted that the testimony admitted, tending to 
sustain the theory of defendant, that the contract was not 
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delivered but placed in the hands of Mr. Pickering, to 
await the decision of defendant after an examination of 
the land in Dundy county, was received for the purpose 
of contradicting or varying the terms of the written con- 
tract. This was clearly not the case, but for the purpose 
of showing that the contract had not been delivered, and 
was, therefore, no contract. Ayres v. Afilroy, 53 Missouri, 
518; and Pepper v. State, ea vel., 22 Indiana, 399. 
The deeree of the district court is affirmed. 


DECREE AFFIRMED. 


THE other judges concur. 


Otps WaGon CoMPANY, PLAINTIFF IN ERROR, V. 
D. M. BenepicT, DEFENDANT IN ERROR, 


1. Billof Exceptions. Affidavits used at the hearing of a mo- 
tion to dissolve an attachment will, uot be considered in this 
court on error, unless preserved by a bill of exceptions. 


2. Attachment: DISSOLUTION: ONUS PROBANDI: TRIAL: 
ARGUMENT. When a defendant moves to dissolve an attach- 
ment, and denies the ground thereof by affidavit, the burden 
of sustaining the attachment is upon the plaintiff, aud for that 
purpose he is entitled to open and close the argument. A 
denial of this right, Held, Ground of reversal. 


Errok to the district court for Hitchcock county. Tried 
below before Cocoray, J. 


Atkinson & Doty, for plaintiff in error, cited: Code of 
Civil Procedure, Sec. 283. Central Law Journal, 25th 
Vol, 173. Rolfe v. Pilloud, 16 Neb., 24. Hilton v. Ross, 
9 Neb., 406. Stecle v. Dodd, 14 Neb., 496. Heffron v. 
State, 8 Fla. 73. Diillerd v. Thorn, 56 N. Y., 402. 
Elwell v. Chamberlin, 31 N. Y., 614. 
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W. 8S. Morlan, for defendant in error. 
Conn, J. 


This is an action in attachment, brought by the plaintiff 
in error against the defendant in error in the district court 
of Hitchcock county. 

The grounds laid for the attachment by the plaintiff are 
those provided for in section 198 of the code, as follows: 
That the defendant has absconded with the intent to de- 
fraud his creditors; and has left the county of his resi- 
dence to avoid the service of a summons; and so conceals 
himself that a summons cannot be served upon him; and 
is about to remove his property, or a part thercof, out of 
the jurisdiction of the court, with the intent to defraud 
his creditors; and is about to convert his property, or a 
part thereof, into money for the purpose of placing it be- 
yond the reach of his creditors; and has property rights 
in action which he conceals; and has assigned, removed, 
or disposed of, or is about to dispose of, his property, ora 
part thereof, with intent to defraud his creditors; and 
fraudulently contracted the debt or incurred the obligation 
for which suit has been brought. 

Defendant moved to dissolve the attachment. 

First. Because the facts stated in the affidavit are not 
sufficient to justify the issuing of the same. 

Second. Because the facts stated in the affidavit are 
untrue. 

Upon a hearing the judge found in favor of the defend- 
ant, and ordered the attachment to be dissolved. 

The plaintiff alleges error in said proceedings and order, 
as follows: 

First. ‘The court erred in deciding that the plaintiff was 
not entitled to open and close the case, which was to their 
prejudice. 

Second. The court erred in overruling the motion to 
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quash the proceedings, because the evidence on file showed 
that the defendant did not have such an interest in all 
the goods attached as gave him the right of possession 
to all of them if the attachment was dissolved, as he had 
prayed. 

Third. ‘The court erred in not sustaining the said at- 
tachment under the evidence, in that the said defendant, 
at the time the attachment issued, was about to convert 
his property, or a part thereof, into money for the purpose 
of placing it beyond the reach of his creditors. 

Fourth. The court erred in not deciding that, under 
the evidence, it was shown that at the time the attach- 
ment issued the defendant had property and rights in 
action which he concealed with intent to defraud his 
creditors. 

Fifth. The court erred in not deciding that, under the 
evidence, it appeared that at the time the attachment is- 
sued the defendant had assigned, removed, and disposed 
of, and was about to remove and dispose of his property, 
or a portion thereof, with intent to defraud his creditors. 

Sixth. The court erred in not deciding that, under the 
evidence presented, it did appear that at the time the said 
attachment was issued the said defendant had fraudulently 
contracted the debt and incurred the obligation for which 
this suit had been brought. 

Seventh. The court erred in not sustaining the attach- 
ment under the weight of the evidence upon the part of the 
plaintiff. 

The question raised by defendant’s motion to dissolve 
the attachment was tried before the district judge at 
chambers, on affidavits traversing the grounds and order 
of the attachment. There was no bill of exceptions from 
the district judge, but the affidavits came up with the rec- 
ord to this court. Here the defendant moved to strike 
the affidavits from the files, for the reason that they were 
not preserved by bill of exceptions. Counsel for plaintiff 
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made an able argument at the bar, orally, as well as by 
written brief, against the motion. But this court having 
in many cases considered the same question, and spe- 
cially in the case of Tessier v. Crowley, 16 Neb., 369, con- 
sidered the question raised by affidavits used as evidence in 
the trial court, and accompanying the record to this court 
when brought up on error or appeal, without being embodied 
in a bill of exceptions; and the ruling of the court on that 
point haviug been substantially unanimous that, “affida- 
vits used at the hearing of a motion to dissolve au attach- 
ment will not be considered unless preserved by a bill of 
exceptions,” the motion to strike the affidavits from the 
files in the case at bar was sustained. 

All of the evidence, upon which the decision of the 
judge dissolving the attachment in the court below was 
based, being thus stricken from the files and left out of con- 
sideration by this court, the only remaining question is 
that presented by the plaintiff in error, the first of its as- 
signments, that the distriet judge erred in deciding that the 
plaintiff was not entitled to open and close the case, which 
was to their prejudice. In support of the proposition, 
“that the plaintiff having the burden of proof was en- 
titled to open and close the argument,” the plaintiff cites 
Sec. 283 of the civil code, and several authorities and eases. 
The statute cited applies to the trial of causes particularly, 
and is scarcely applicable in this instance. But the cases 
cited from our own court sustain the position of the plaint- 
iff in error, 

In Hilton v. Ross, 9 Neb., 406, the case was similar to 
the one at bar, though there was a bill of exceptions, show- 
ing not only a positive denial of the grounds of attach- 
ment, but very conclusive circumstances establishing the 
falsity of the original affidavit. I quote from the syllabus 
of Judge Lake’s opinion: “An affidavit setting forth the 
existence of the grounds of attachment in the words of the 
statute, unaccompanied by any facts showing them to be 
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true, will support the writ. But when such affidavit is 
met by the positive oath of the defendant in denial, it 
must be supported by competent evidence, or the attach- 
ment will be dissolved.” ‘his case followed that of Ltli- 
son v. Tallon, 2 Neb., 14, and was followed by that of 
Steele et al. v. Dodd et al., 14 Neb., 496, and subsequent 
cases. In the case at bar, for the want of a bill of excep- 
tions, it does not appear, specifically, what was shown by 
the defendant in opposition to the affidavit for order of at- 
tachment, but as the district judge dissolved the attachment, 
we must presume that the facts alleged in the plaintiff’s 
affidavit were denied, so that when it came to the argu- 
ment the burden was on the plaintiff, and he was entitled, 
in order to sustain it, to the opening and closing of the 
argument. ; 

It follows, therefore, that in denying the plaintiff its 
right, the district judge erred, for which error his order 
dissolving the attachment is reversed, and the cause re- 
manded to the district court for further proceedings ac- 
cording to law. 


REVERSED AND REMANDED. 


THE other judges concur. 


Lincoin National BANK, APPELLEE, v. R. L. Davis, 
APPELLANT. 


1. Usury: oNUS PROBANDI. Where usury in the original trans- 
action is shown, and where the noite has heen renewed a num- 
her of times, and usurious interest added to each renewal, and 
the note then transferred to one who claims to be a bona fide 
purchaser without uotice, the burden of proof ison such party 
to show that he is such purchaser. 


Q. ———: BONA FIDE PURCHASER. A trans:clion by which a 
grossly usurious uote was transferred to a third party, as alleged 
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before due, for a valuable consideration, but in which neither 
the seller nor buyer can state what had been paid or the manner 
of paying thesame, fails to establish a bona fide purchase. 


APPEAL from the district court of Butler county. 
Heard below before Post, J. 


Steele Bros., for appellant, cited: Packwood v. Gridley, 
39 Ill, 388. Alusselman v. MeHthenny, 23 Jnid., 4. 2 
Daniel on Negotiable Instruments, See. 815. Wortendike 
v. Mechan, 9 Neb., 229. Crandall v. Vickery, 45 Barbour, 
156. Dresser v. Mo., etc., R. R. Co., 93 U.S., 92. 


Matt Miller and J. C. Robberts, for appellee, cited: 
Crosby v. Grant, 36 N. H., 2738. Dobbins v. Oberman, 
17 Neb., 163. - 1 Daniel Negotiable Instruments, Sec. 28. 


Maxwent, J. 


This action was brought in the district court of Butler 
county to foreclose a chattel mortgage, and a decree of fore- 
clusure and sale was entered in favor of said plaintiff for 
the sum of $670.43 and costs. The defendant appeals. 

The defense is stated in his answer, as follows: “The 
defendant alleges that, on January 6, 1883, he borrowed of 
Z. 'T. Nelson the sum of $185, and no more, and gave thie 
said Z. 'T. Nelson a note for the sum of $222, due in six 
mouths from date; that there was no other consideration 
for said note than the $185 so borrowed, and by agree- 
ment of the said Z. T. Nelson and this defendant the sum 
of $37 was added into said note as interest on said $185 
so borrowed for the period of six months; that on June 
7, 1883, defendant renewed said note with said Z. T. Nel- 
son, and in lieu thereof gave the said Z, T, Nelson another 
note, due in less than four mouths from date, for the sum 
of $263, defendant receiving no other consideration for 
said renewed note than the extension of time on the first 
one as above stated, and by agreement of the same parties 
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the renewed note was given for $41 more than the first 
note, as interest for the period of less than four months on 
said money borrowed of said Z. T. Nelson by defendant as 
aforesaid; that on October 1, 1883, defendant again re- 
newed the note last given and representing said indebted- 
ness, and at that time, and in lieu of the note last given as 
above stated, and without any new or other consideration, 
and at the instance and request of the said Z. T. Nelson, 
then executed and delivered a note to M. F. Nelson, the 
wife of the said Z. T. Nelson, for the sum of $299.88, due 
in ninety days from date, and by agreement of the parties 
there was then added into said note as, interest for. said 
ninety days the sum of $36.88, for tle use of said money 
so borrowed as aforesaid; that on January 7, 1884, de- 
fendant paid the said M. F’. Nelson on said note the sum 
of $50, and renewed the balance of said indebtedness by 
giving her another note, without any consideration, for the 
sum of $320.91, due in six months from that date, the in- 
terest on said money so borrowed for the said six months 
being the only item or thing that increased said note, 

“That on July 2, 1884, defendant again renewed the 
evidence of said indebtedness by giving the said M. F. 
Nelson his promissory note, due in six months, without 
any new consideration (and in lieu of the said note which 
matured July 7, 1884), for the sum of $389.87; that the 
only thing that increased said note was interest added for 
the use of said money so borrowed; that for said time 
there was added to the amount of the former note $68.96, 
as interest for the loan or forbearance of said money for 
six months; that on the note last given as aforesaid this 
defendant paid, in the month of November, 1884, the 
exact day being unknown, the sum of $49. 

“That on January 10, 1885, defendant paid on said in- 
debteduess and last note described the sum of $55, and 
then got another extension of the time of payment of the 
balance of said indebtedness, and then, without any new con- 
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sideration, gave, in lieu of said last described note, another 
uote for $457.74, in favor of. said M. I. Nelson, and that 
the said note matured in six months from its date, and 
the only thing that iucreased said note was interest added 
thereon. 

“That on July 2, 1885, defendant procured another ex- 
tension of the time of payment of the balance of said 
indebtednexs, and then, in lieu of said last described note, — 
gave the said M. F. Nelson another note for $547.75, due 
in four months from date; that the amount of said note, 
over and above the amount of the note renewed thereby, 
as aforesaid, was interest added therein for the use of said 
money for said time; that on November 28, 1885, defend- 
ant paid on said indebtedness and on the note last described 
the sum of $100, and gave the said M. F. Nelson, with- 
out any new consideration, another note, in lieu of the one 
last described, due in sixty days from that date, for the 
sum of $503.28; that the increased amount of said note 
so given was interest added therein for the use of said 
money claimed to be owing to the said M. I. Nelson; that 
on Feb. 1, 1886, the defendant, without any new consid- 
eration, gave the note in question as a renewal of said last 
described note, and thereby received an extension of time 
of payment for sixty days from that date on the said in- 
debtediiess claimed to be due the said M. 1°. Nelson; that 
the increased amount of said last note was only for inter- 
est added therein for said sixty days. 

“Defendant therefore charges that the only considera- 
tion for said note was the $185 borrowed January 8, 
1883; that he has paid on said indebtedness, as hereinbe- 
fore stated, the sum of $254, all of which was paid before 
the execution and delivery of the note sued on.” 

The testimony fully sustains the answev as to the usurious 
character of the contract. Mr. Boggs, who testifies on be- 

half of the bank, states, in substance, that he was the 
“cashier of the bank, and that the note in question, with 
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some others, was sent to him in a Ictter four or five days 
before it was due; that he discounted it and returned the 
note to the endorser for collection. He is unable to state, 
however, what he paid for the note, or to state facts show- 
ing the bank to be a bona fide purchaser, while Mr. Z. 
T. Nelson, who endorsed both his wife’s name and his own 
on the note, testifies: “TI sold it (the note) to them between 
the 20th and 31st of March, 1886; I do not remember how 
much they paid me for it; I don’t rei.iember whether they 
paid me money for it or gave my account credit for it.” 

In Wortendyke v. Mechan, 9 Neb., 221, it was held that 
where usury in the original transaction is proved, the bur- 
den of proof is on the plaintiff to show that he is a bona 
fide purchaser for value, and without notice. To the same 
effect: Hvans v. DeRoe, 15 Neb., 630. Darst v. Backus, 
18 Id., 231. , 

In Crandall v. Vickery, 45 Bavb., 156, one Holdridge 
had obtained the endorsement by Vickery of his (Hold- 
ridge’s) notes, by false and fraudulent representations; 
these notes were transferred to Crandell without notice of 
the frand, he giving to Holdridge several checks for the 
amount, with the understanding that they were not to be 
presented for payment, but when the money was wanted 
he was to give new checks, as needed. Before giving the 
new cheeks, Crandell was informed of the fraud, and re- 
quested not to make payment or give his check. He dis- 
regarded this notice, gave his new checks according to the 
agreement, and brought suit on the notes against Vickery, 
the endorser. The court held that he was not a bona fide 
holder. 

In Dresser v. Afo., etc., R. BR. Co., 93 U_S., 92, it was held 
that a bona fide holder of negotiable paper purchased 
before its maturity, upon an unexecuted contract on which 
part payment only had been made, when he received notice 
of fraud and a prohibition to pay, is protected only to the 
amount paid before the receipt of such notice. In the 
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opinion the court say: ‘“ As to what he pays after notice, 
he is not a purchaser in good faith. He pays with knowl- 
edge of the fraud, to which he becomes a consenting party. 
One who pays with knowledge of the fraud is in no better 
position than if he had not paid at all. He has no greater 
equity, and receives no greater protection.” 

Even where a bona fide holder takes a note misappro- 
priated, fraudulently obtained, or without consideration, as 
collateral security, he holds it for the amount advanced 
upon it, and no more. Williams v. Smith, 2 Hill, 301. 
Allaire v. Hartshorn, 1 Zabr., 663. Crandall v. Vickery, 
45 Barb., 156. Rogers v. Morton, 12 Wend., 484. Many 
other cases to the same effect might be cited. The law 
regulating the rate of interest is one to be observed like 
any other statute. Where, however, usurious interest has 
been taken, the Jaw imposes a penalty npon the lender, of 
the loss of all interest and costs of suit. This he cannot 
evade by a mere transfer of the obligation. The pur- 
chaser must, in fact, have become the owner, and the con- 
sideration actually paid, and it must have been purchased 
before due, and without notice of a defense to it. A trans- 
fer where neither the buyer or the seller can tell what was 
paid for the note, and where the note, immediately after 
its receipt, was returned to the seller for collection or other 
purposes, falls far short of showing a bona fide transaction. 

The evidence, therefore, fails to show that the bank 
purchased the note in good faith. It also does show that 
it is amply protected by the broad guaranty of the en- 
dorser, in case it fails to recover on the note in question. 
As the evidence shows that $254 has been paid, which 
is in excess of the principal loan, the debt has been fully 
satisfied, and the plaintiff can recover nothing. 

The judgment of the district court is reversed, and the 
action dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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JOHN KLOSTERMAN ET AL., PLAINTIFFS IN ERROR, V. 
GEORGE OLCOTT, DEFENDANT IN ERROR. 


1. Contract: CONSIDERATION. The firm of R., W. & W. in the 
year 1881 entered into a contract with one L., and gave a bond 
to sell him promissory notes upon certain terms and conditions, 
and to guarantee the payment of the same, withont notice, in 
30 days after the maturity of each note. In November, 1883, 
the firm of R., W. & W. was dissolved, by the withdrawal of 
R. W. & W. thereupon entered into a new contract, and 
gave a new bond to L., which provided that W. & W. would 
guarantee all notes sold to L., and without notice pay such 
as were not paid 30 days after maturity thereof. Under this 
arrangement W. & W. procured a large number of notes to be 
renewed, and transmitted the same to L., and thereby obtained 
credit for themselves upon their account. Held, That there was 
sufficient consideration for the bond and contract. 


GUARANTY: ACCEPTANCE. That the contract being a 
direct promise to guarantee the notes, no notice of aeceptance 
was required. 


3. Instructions to Jury. Where a court in its first instruction 
states the object of the action, a party desiring a more ex- 
plicit instruction upon that point must ask for it. 


4. Usury: Verpicr. Where usury in the transaction is pleaded, 
and the testimony is conflicting upou that point, a verdict of 
the jury finding there is no usury will not be set aside, notwith- 
standing the transaction may appear to the court as a device to 
evade the usury laws. 


ou 


Verdict. The claim that the verdict is excessive, Held, Not 
sustained. 


6. Petition: AMENDMENT. Where testimony has been intro- 
duced tending to show an additional liability from the defend- 
ant to the plaintiff, the petition may be amended by leave of 
court. 


Error to the district court for Lancaster county. Tried 
below before CHAPMAN, J. 


Marquett, Deweese & Hall and Myers, Evans & Steele 
(Steele’s brief), for plaintiffs in error. 
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Instructions: Potter v. C,, R. I’ & P. R. R. Ob., 46 
Towa, 399. Dassler v. Wisley, 32 Mo., 498. McKinney 
v. Hartman, 4 Iowa, 154. Sandwich Manufacturing Co. 
v. Shiley, 15 Neb., 111. 2ePherson v. Wiswell, 19 Neb., 
117. Acceptance: Wade on Notice, Sec. 391. Brandt 
on Suretyship and Guaranty, Sec. 158. Kellogg v. Stock- 
ton, 29 Pa. St., 460. Steadman v. Guthrie, 4 Met. (Ky.), 
147, Lee v. Dick, 10 Peters, 482. Validity of bond: 
Ernst v. Cummings e al., 55 Cal., 179. Magee v. Kast, 
49 Cal., 141. Brandt on Suretyship and Guaranty, Sec. 
9. Morrell v. Cowan, Law Rep., 6 Ch. Div., 166. Boyd 
v. Moyle, 2 C. B., 644. Usury: Edwards on Bills and 
Notes, Sec. 519. 


Ryan Bros., O. P. Mason, and F. W. Lewis, for defend- 
ant in error, cited: Wilcox v. Draper, 12 Neb., 151. 
Brandt on Suretyship and Guaranty, Sec. 164. Smith & 
Crittenden v. Dann, 6 Hill, 548. Sec. 144, Code Civil 
Procedure, 


MaXweELu, J. 


This action was brought by the defendant in error 
against the plaintiffs in error in the district court of Lan- 
caster county, to recover upon a certain bond given by the 
plaintiffs in error. 

The cause of action is stated as follows: “The plaintiff 
complains of the defendauts for that, on the 15th day of 
November, 1883, said defendants made and delivered to 
Henry E. Lewis, of Lincoln, Nebraska, the following in- 
strument in writing: , 

“«Know all men by these presents, that we, W. H. 
Westover and J. Robert Williams, of David City, Butler 
county, Nebraska, as principals, and Able Hill, J. Klos- 
terman, and A. F. Coon, as sureties, are held and firmly 
bound unto Henry E. Lewis, of Lincoln, Lancaster county, 
Nebraska, his heirs and assigns, in the sum of $10,000. 


384. SUPREME COURT OF NEBRASKA, 


Klosterman v. Olcott. 


“¢For the payment of which well and truly to be made, 
we jointly and severally bind ourselves, our heirs, our exec- 
utors and assigns, firmly by these presents. 

“¢Given under our hands and seals this 15th day of 
November, a.p. 1883. The said W. H. Westover and J. 
Robert Williams are about to sell to the said Henry E. 
Lewis, within the next two years, promissory notes secured 
by chattel or real estate mortgages, and to endorse such 
notes to the said Lewis, and have entered into an agree- 
ment as parties of the first part, with said Lewis as party 
of the second part, for good and sufficient consideration 
therein expressed, to guarantee to the said Lewis and to 
his assigns, payment within thirty days after maturity of 
each and every one of the said promissory notes so sold 
to said Lewis by them, and endorsed as aforesaid, with 
accrued interest, and to collect the said notes without ex- 
peuse or charge therefor to the said Lewis, or the assignecs 
thereof, and to waive protest, demand, and notice of non- 
payment on each and every one of the said notes so sold to 
the said Lewis by them, and have agreed with the said 
Lewis, if any of the said notes are not paid within 30 
days after maturity, to forthwith pay such note or notes to 
the said Lewis, or his assigns, and to look to the maker or 
makers thereof for payment to them of the same, and have 
expressly stipulated that the said agreement shall be of the 
same force and effect between the said parties of the first 
part and the assignees of the notes sold to said Lewis by 
said parties of the first part, whether assigned by him 
with or without recourse, as between said parties of the 
first part and said Lewis himself. Now, therefore, if the 
said W. IJ. Westover and J. Robert Williams shall pay 
or cause to be paid to the said Henry E. Lewis, or to his 
assigns, within thirty days after their maturity, each and 
every one of the said notes sold to the said Lewis as afore- 
said, with the interest thereon accrued, and shall faithfully 
perform all the above mentioned agreements, the above ob- 
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ligation to be void, otherwise to be and remain of full 
force and virtue. 


“WH. WESTOVER, [SEAL] 
“J, Ropert WititaMs, [SEAL] 


“¢ ABLE HILL, ; [SEAL] 
“¢ J. KLOSTERMAN, [SEAL] 
“CA, FP. Coon, [SEAL] 


“Sealed, and signed in presence of 
“<A, G, WOLFENBARGER.’ 


“And the plaintiff avers that he was the purchaser of 
notes from the said Lewis taken under the above described 
agreement, = ss i and secured by the bond 
herein set forth, which said notes (copies of such notes) as 
are now in possession of said plaintiff, or under his con- 
trol, or can be obtained by him, i * 
were assigned to him by the said Leavis for value received, 
and that the said notes are overdue, and the space of 30 
days and more has elapsed since they became due, and the 
makers of the said notes fail to make payment of them, 
and though requested to pay them refuse, and the said W. 
H. Westover and J. Robert Williams have not paid the 
said notes or any portion of them, and refuse so to do, 
and no part of the said notes has ever been paid to the 
plaintiff, and there is now due from the defendants to the 
plaintiff thereon the sum of $2,812;45, with interest 
thereon from November 1, 1885,at the rate of ten per cent 
per annum.” 

The answer, which is very long, consists substantially of 
three defenses: Ist, Want of consideration. 2d, That the 
contract is illegal. 3d, That the arrangement was a device 
to cover usury. 

On the trial of the cause the jury returned a verdict in 
favor of the defendant in error for the sum of $2,761.82, 
and a motion for a new trial having been filed and over- 
ruled, judgment was entered on the verdict. 

The testimony tends to show that, in the year 1881, the 

25 
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firm of Robberts, Westover & Williams, of David City, 
entered into a contract with Henry E. Lewis, of Lincoln, 
to sell him notes from time to time. This arrangement 
seems to have continned until sometime in November, 
1883, when Robberts withdrew from the firm; that firm, 
at the commencement of its business with Lewis, gave him 
a bond in the sum of 85,000, conditioned in the same man- 
ner as that set out in the petition. Under this arrange- 
ment Robberts, Westover & Williams sold a large number 
of notes to Lewis, which notes were renewed from time to 
time. After the withdrawal of Robberts from the firm a 
new bond was demanded, and the one set out in the peti- 
tion was given about January 1, 1884. A large number 
of notes in the possession of Lewis, which he claims to 
have purchased from Westover & Williams, were sent to 
that firm during the early part of the year 1884, and other 
notes were sent by them in licu thereof. Lewis, however, 
seems to have furnished no money during the year 1884, 
the transactions being confined to collecting up the amounts 
due on the several notes which Robberts, Westover & Wil- 
liams had previously transferred to Lewis. The effect of 
the new agreement, however, was to extend the credit 
given to Westover & Williams by allowing them to have 
the notes renewed from time to time instead of paying the 
amount thereof themselves, within 30 days after maturity 
of each note, as they had obligated themselves to do in 
their contract with Lewis. This, in our view, was a suffi- 
cient consideration. Considerable stress is laid on the fact 
that Lewis furnished no money under the second contract 
—as if the sureties could be injured by not increasing ‘the 
obligation. We, however, fail to find in the testimony any 
promise of Lewis to Westover & Williams to furnish them 
additional funds, although they seem to have expected such 
funds from the increase in the amount of the bond. 

On the trial a large number of notes were introduced in 
evidence, which notes had been sent by Westover & Wil- 


JANUARY TERM, 1889. 387 
Klosterman v. Olcott. 


liams under the contract, and at the commencement of the 
action had been due more than thirty days, and were 
unpaid, 

A large number of objections are made to the instruc- 
tions of the court, which will be noted in their order. 

The court instructed the jury: “Ist. This action is 
brought by the plaintiff against the defendants upon a 
written contract entered into between the defendants and 
one Henry E. Lewis, by the terms of which, defendants, 
in substance, agreed to pay to said Lewis, or his assigns, 
the amount due upon the several promissory notes intro- 
duced in evidence upon this trial, within thirty days after 
their maturity, in the event the same were not paid by the 
makers thereof.” 

We see no error in this instruction. The court merely 
states the object of the action, and this was proper. If 
the defendants below desired a fuller and more accurate 
statement they should have presented a request to that 
effect. Having failed to do so, they cannot allege error. 

The court instructed the jury, “that the paper writing 
admitted in evidence in this case, and upon.which this ac- 
tion is based, is, in itself, a completed undertaking, and 
that notice of the acceptance of the same by the party of 
the second part, Henry E. Lewis, was not necessary to 
charge the obligors or guarantors thereto, but that the exe- 
cution of the instrument and delivery of the same to the 
party of the second part was all that was necessary for the 
parties to such contract to do in consummating the same.” 

The question here presented was before this court in 
Wilcox v. Draper, 12 Neb., 138, and it was held that a 
direct promise of guarantee requires no notice of acceptance. 
That case was decided after a very careful examination of 
the cases relating to the subject, and in our view the de- 
cision is correct. It will, therefore, be adhered to. 

The 3d instruction is objected to, and is as follows: 
“That the contract or undertaking mentioned in the fore- 
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going instruction, being an unconditioned agreement to 
pay any and all notes sold by the firm of Westover & Wil- 
liams to Lewis, or his assigns, in the event the same re- 
mained uncollected and unpaid for the space of 30 days 
from the date the same became due and payable, limited 
only by the amount agreed upon and fixed in said written 
undertaking, notice to the defendants of the non-payment. 
of said notes was not necessary in order to enable Lewis 
ov his assignee to maintain an action upon said written 
undertaking.” 

This instruction is in conformity to the contract of West- 
over & Williams, that no notice should be required before 
bringing an action on the notes in question. There is no 
error, therefore, in giving the instruction. 

The 5th and 6th instructions may be considered together. 
They are as follows: “If you find from the evidence that 
Westover & Williams, in taking the notes in controversy, 
contracted for an usurious rate of interest, and that is more 
than ten dollars for cach $100 loaned, exacted the same 
from the makers of such notes, and that such usurious in- 
terest was contracted for and exacted with the knowledge 
of Lewis, the transaction would be tainted with the vice 
of usury, and plaintiff herein, the assignee of Lewis, 
would take said notes subject to the defense of usury, and 
could uot recover interest upon said notes, or any of them. 
The burden of proof in this case is upon the defendant to 
establish the defense of usury, which must be confined to 
the notes upon which this judgment is sought to be re- 
covered, and which have been admitted in evidence before 
the jury, and defendants are bound to establish such de- 
fense by a prepondcrance of the evidence submitted to the 
jury upon that particular question.” 

The court also, at the request of the defendants below, 
gave the following instruction: ‘“1f you find from the 
evidence that Westover & Williams, in the transactions 
involved in this suit in taking the notes introduced in evi- 
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dence, and sending the same to the said Henry Ei. Lewis, 
were acting as the agents of the said Lewis, and that the con- 
tract and bond introduced in evidence and the alleged sale 
of the notes involved in this suit was simply a device to 
evade the usury laws, then you are instructed that said 
transaction would not amount to a sale of notes, within 
the meaning of the bond sued on, and if you so find you 
will find for the defendants, Coon, Klosterman, and Hill.” 

The testimony on the question of usury was conflicting, 
That introduced in behalf of the plaintiff below tended 
to’show a sale of the notes by Westover & Williams to 
Lewis, while that introduced on behalf of the defendants 
below tended to show that the arrangement was a mere de- 
vice to shield Lewis from the penalty of taking usurious 
interest. The inference to be drawn from the testimony is, 
that Robberts, Westover & Williams, and after the with- 
drawal of Robberts from that firm, Westover & Williams, 
loaned money at a rate of interest greatly in excess of that 
allowed by law, but whether these parties were the agents 
of Lewis, or he obtained the notes from them with knowl- 
edge of such usury, there is a conflict in the testimony. 
The question thus became one for a jury and we think 
the instructions above copied correctly apply the law to 
the evidence in the case. The jury having found, in 
effect, that the arrangement was a sale of the notes to 
Lewis, and not a device to cover up usury, we cannot dis- 
turb the verdict on that ground, although it may appear 
to us that the transaction has all the features of a device 
to evade the usury laws. 

The claim of illegality of the contract is evidently 
based upon the alleged agreement to evade the usury laws, 
but as the jury found there was no usury, the objection*is 
unavailing, 

Objection is made that the verdict is excessive. This, 
however, is based upon the fact of the defendants below 
being entitled to a deduction for usury, and also upon an 
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amendment of the petition, which will be noticed pres- 
ently, and is unavailing. 

Objection is made to an amendment to the petition, and 
this objection is sustained by affidavits of both of the 
attorneys for the defendants below, that they had no 
knowledge or notice that the amendment had been made 
until after the verdict. There is no denial, however, that 
the amendment was based upon the evidence in the case, or 
that it is not in furtherance of justice. We are led to infer 
that the amendment was made by leave of court after evi- 
dence of certain facts had been received during the progress 
of the trial. And as this matter was presented to the 
trial court on the motion for a new trial, and the amend- 
ment sustained, we do not see that the ruling can be 
assailed here. There was no error, therefore, in making 
the amendment. Upon the whole case there is no mate- 
rial error in the record, and the judgment is affirmed. 


JUDGMENT AFFIRMED, 


Tit other judges concur. 


ALDEN B. ATKINS, PLAINTIFF LN ERROR, V. HELEN C. 
GLADWISH, DEFENDANT IN ERROR. 


1. Assault: CIVIL ACTION: EVIDENCE. In a civil action for 
damages by a female plaintiff, for an assault upon her with in- 
tent to have carnal intercourse with her, Held, That state- 
ments made by the defendant of and concerning the plaintiff, 
derogatory to her character, before and after the alleged assault, 
und too remote therefrom to be deemed a part of the res gesta, 
were inadmissible in evidence. 


DAMAGES. An instruction to the jury, in the action 
above specified, that in case they should find for the plaintiff 
they might include in their assessment of damages compensa- 
tion for “loss of good name, honor, and reputation,” Held, 
Error. 
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— An instruetion | in such ease, ‘‘ that in enter- 
ing the amount of plaintiff’s damages, should they find in her 
favor, you may take into account the fact that she has been 
compelled to employ counsel and spend time and money to 
vindicate her rights,’? Held, Error. 


Error to the district court for Johnson county. Tried 
below before Broapy, J. 


Marquett, Deweese & Hall, for plaintiff in error, cited: 
Boyer v. Barr, 8 Neb., 68. 2 Sutherland on Damages, 
291 to 394, 302 to 306. St. Peter’s Church v. Beach, 26 
Conn., 355. Titus v. Corkins, 21 Kas., 722. Lowell v. 
Scoggins, 48 Cal., 356. Falk v. Waterman, 49 Cal., 224. 
airbanks v. Witter, 18 Wis., 287. Kelley v. Ropers 21 
Minn., 147. Day v. Woodworth, 13 Howard, U.S., 363. 


A. It. Howard and Lamb, Ricketts & Wilson, for de- 
fendant in error, cited: Craker v. Chicago & Northwestern 
R. R. Co, 36 Wis., 679. Hewlett v. Cruchley, 5 Taunt., 
277. Pierce v. axa. 23 Neb., 828. 


Coss, J. 


The plaintiff sued the defendant in the district court of 
Johnson county. As the petition is short, and its consid- 
eration important to a proper decision of the case, I here 
copy its substantial parts at length: 

“For that, on or about the 9th day of November, 1886, 
and while the plaintiff was alone in her school-room where 
she was teaching, at or near the village of Smartville, in 
the county of Johnson, school-room was situated so remote 
from any house or dwelling that alarm could not be given, 
aud while so pursuing her duties, the said defendant, 
without the knowledge of the plaintiff, came to ihe school- 
room of said plaintiff, and did then and there assault the 
said plaintiff, with foul and indecent purpose to do vio- 
lenea to her person, and by force and intimidation to 
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criminally know her, the said plaintiff; that the plaintiff 
was greatly alarmed, and by reason thereof the plaintiff 
suffered and still suffers great mental anguish, humiliation, 
and bodily pain, to the plaintiff’s damage in the sum of 
ten thousand dollars,” with prayer for judgment. 

The answer of the defendant consists of a general denial. 

There was a trial toa jury, with verdict for the plaint- 
iff, and a finding of damages in the sum of five hundred 


dollars. 

Defendant’s motion for a new trial being overruled, he 
brings the cause to this court on error, and assigns the fol- 
lowing errors : 

“1, The court erred in overruling the defendant’s ob- 
jection to the introduction of any evidence, for the reason 
that under the issues made the plaintiff was not entitled to 
recover, there being no cause of action stated in plaintiff’s 
peution. 

“2, The court erred in overruling the defendant’s mo- 
tion for a nonsuif, as made at the conclusion of the testi- 
mony for the plaintiff, the evidence not being sufficient to 
sustain a verdict in favor of the plaintiff. 

“3. The court erred in giving to the jury paragraph 
one of the instructions requested by the defendant herein, 

“4. ‘The court erred in giving paragraph number two, 
as requested by the defendant herein. 

“5. The court erred in giving to the jury paragraph 
number three of the instructions requested by the defend- 
ant herein. 

“6, The court erred in giving the 4th paragraph of 
the instructions requested by the defendant herein. 

“7, The court erred in giving the 5th paragraph of 
the instructions requested by the defendant herein, 

“§, The court erred in giving the 6th paragraph of 
the instrnetions as requested by the defendant herein. 

“9, ‘The court erred in giving the 7th paragraph of in- 
structions as requested by the defendant herein, 
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“10. The court erred in giving the 8th paragraph of 
instructions requested by the defendant herein. 

11. The court erved in refusing to give to the jury the 
Ist paragraph of the instructions requested by the plaintiff 
herein. 

“12. The court erred in refusing to give to the jury 
the 2d paragraph of the instructions requested by the 
plaintiff herein. , 

“13. The court erred in refusing to give the 4th par- 
agraph of the instructions requested by the plaintiff heretn, 
as requested, and by changing the same and giving the 
same as changed by the court, 

14. For error of law occurring at the trial, and ex- 
cepted to by the plaintiff herein. 

“15. The verdict is not sustained by sufficient evidence.” 

Passing the first and second assignments, we will ex- 
amine the others together. 

The plaintiff took the stand us a witness in her own 
behalf, and testified that she was 24 years old, her busi- 
ness teaching school; had been teaching seven years in 
Johnson and Gage counties; first met the defendant at 
his own house some eight years ago; next saw him 
when she went to apply for the school in his district, a 
year ago last April; he was school director; she hired to 
teach the school, commenced the first Monday in Septem- 
ber; defendant’s house was abont one-quarter of a mile 
from the school-house; plaintiff boarded at Mr. Murphy’s, 
whose house was about half way between the school-house 
and the house of the defendant, along the same road; the 
front of the school-house faced the east; the front door 
was near the north corner of the east end, about eighteen 
inches from the corner; the teacher’s desk was in the east 
end of the school-house on the south side; the school- 
house across the east end was about cightcen feet wide; 
there are cross-roads where the school-house is; the roads 
run on the east and north sides of the school-house. 
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Plaintiff had hee teaching there about two months be- 
fore the evening of the event of which her complaint is 
made. During that time she had not seen the defendant 
very often; had yone to his house several times on busi- 
ness; once to get a dictionary, once to get a copy of the 
school laws, and once to get his children to come to 
Tecumseh during the fair. Had not seen him for about 
two weeks before the 9th day of November. His chil- 
dren said he was away on business. When she first saw 
him that evening, she testified, “I heard his buggy, and 
glanced up and saw him driving over the hill on the 
north side of the school-house, along the road running 
east and west, coming along the side of the school-house.” 

Q. Where were you at that time? 

A. Sitting at my desk, writing. 

Q. When did you next see him? 

A. When he opened the door. 

Q. Did he knock or give any warning before he 
opened the door? 

A. No, sir, he did not. 

Q. State how he opened the door, and how he stood? 

A. He just opened the door and put one foot on the 
threshold, and put both bands upon the sides of the door 
frame. 

Q. What did he say? 

A. He said, “ Are you here?” 

Q. What did you answer? 

A. I said, “{ am.” 


x * * *« * * 
Q. What further did he say, after he said “Are you 
here?” j 


A. He said he had stopped to see when I would be 
ready, or whether I was ready to join the association. 

Q. What association did he have reference to? 

A. The detective association. 

Q. What did you say? 
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A. I said that I had told him several times that I 
would not join the association. 

Q. He had spoken about it before, had he? 

A. Yes. Heasked me sometime before to take a case, 
up north, and offered me $5 a day and expenses, if I 
would take the case. 

Q. Did he tell you where the case was that he wanted 
you to take? 

A. No, he only said it was in the northern part of 
Nebraska. 

Q. What did you say? 

A. I told him I would not. 

Q. After you had told him that you had told him be- 
fore that you would not join the association, what further 
did he say or do? : 

A. He said, “ You are going back on them in that 
way, are you?” And I said that I never promised that I 
would join it. 

Q. What did he do after that? 

A. Then he snatched my pencil from my hand. 

Q. Then what? 

A. I asked him to return it, and he did so. 

Q,. Then what did he do? 

A. He tipped me under the chin and tried to put his 
arm around me? 

Q. With which hand did he tip you under the chin? 

A. He still had his right hand on the door frame, and 
he did that with his left hand, then he lowered his right 
hand and tried to put it around me, and I stepped back. 

Q. Did he say anything ? 

A. No, sir, and I told him to let me alone. 

Q. Then what did he do? 

A. He drew a revolver. 

Q. State how he did that—state just what was said 
and done, about him drawing a revolver? 

A. He had ou his overcoat and put his hand inside of 
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it and drew out a revolver and held it up this way. (In- 
dicating.) 

Q. At this time, when drawing the revolver, or had 
the revolver drawn, did he say anythiug ? 

A. He said I was afraid of him. I told him to put 
his revolver away or I would have him arrested for car- 
rying concealed weapons. 

Q. Did he have to stoop down in any way to get the 
revolver? 

A. No, he did not. 

Q. What did he say after that? 

A. He looked at me a few moments and then asked me 
to shoot it at a mark. 

Q. Did you ever use fire-arms in any way yourself? 

A. No, I never did. 

Q. Did you ever talk with bim before, touching the 
matter of shooting at a mark ? 

A. No, the time I called at his house to get the school 
laws, his little boy took a revolver off the clock shelf, and 
T asked him to. put it away, as I was afraid of it. 

Q. Was that in the presence of Mr. Atkins? 

A. Yes, sir. 

Q. What did he do next? 

A. When heasked me to shoot at a mark his team ran 


from the front of the door. 

Q. What did he do when the team started? 

A. He turned round and ran after them, caught them, 
and came back to the school-house, fastened the lines to 
the buggy frame, and when he started into the school- 
house they ran again. 


Q. What did he do then, run and catch them? 

A. Yes, sir. 

Q. Did he come back to the school-house the third 
time? : 

A. No, sir. 

Q. What did you do while he was getting his team? 
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A. I stood outside the building—TI stayed outside the 
door only about a minute. 

Q. Where did he stand? 

A. By the buggy, and held the lines, 

Q. Is there any other door from that school-house by 
which you could get out? 

A. No, sir. 

Q. Was he at any time farther away from the door 
than you, so as to permit you to get out? 

A. No, sir. 

Q.. How far into the house did he go at any one time? 

A. He was standing on the threshold; he did not 
come into the house at all. 

Q. How long afterwards was it that you saw him to 
speak to him? 

A. It was between three and four weeks afterwards. 

A. further examination of the plaintiff, to a consider- 
able extent, here followed, as to a visit to the school-house 
by defendant three or four weeks afterwards, in company 
with J. Dillon, moderator of the school district, and of . 
conversations there between plaintiff and defendant, and 
others, the greater part of which consisted of questions by 
the plaintiff as to defendant’s reason for coming to the 
school-house on the evening of November 9th, and his 
behavior there, and of his replies to such questions. No 
part of the examination appears to have been objected to 
by defendant. 

The plaintiff’s examination was continued as follows: 

Q. What other reason did he give for going there? 

A. I believe the next one was that he saw I was trying 
to shun him, and he was anxious to kuow why. The other 
reason he gave after; he spoke about my reputation not 
being good. He said he had heard rumors about me, and 
he stopped to find out whether or not it was true. 

Q. Did he, on the evening of November 9th, ask any- 
thing about the truth of these stories ? 
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A. No, sir, he did not. 

Q. Who did he claim, in this last conversation, that 
he learned anything derogatory to your character from ? 

Objected to, objection overruled, defendant excepts. 

A. When I told him if there were any stories about 
me it was untrue, and I wanted to know what the stories 
were, and who told him, he said one of the parties lived in 
Adams and one in Sterling. Said I, “ Very well, the time 
may come when you may want to prove this.” He said, 
“There is no use of making a fuss about it; one of the 
men, the one that lives in Adams, was drunk, and the other 
one said it was only a rumor.” 

Q. Did he say what those stories were? 

A. No, he did not. 

Q. One of the reasons he gave was to see if these 
stories were truc? 

A. Yes, sir. 

Defendant objects, and moves to strike out all the evi- 
dence as to rumors and stories, as incompetent under the is- 
sues in the case. Motion overruled and exceptions noted, 

* * * * k * 

Q. State how you were affected by this demonstration 
on his part. What effect did it have on you physically? 

Objection overruled, and exceptions noted by defendant. 

A. It was a great shock to my nervous system. 

Q. State after that time how it affected your system, 
your general spirits, and your general health? 

Objection overruled, and exception noted by defendant. 

A. Ithas almost unfitted me for work; for I hardly 
think of anything else since it happened. 

Q. State if it has affected your rest of nights? 

Objection overruled, and exception noted by defendant. 

A. Ithas. Ido not sleep soundly for thinking of it. 
My rest.is broken, and fora long time it seemed as if a 
heavy dark object like a cloud hung over me. 

Lawrence Murphy, a witness for the plaintiff, testified 


in reply to 
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Q. Did you ever “wes any conversation with the de- 
fendant before going to the school-house, and before the 
9th of November, touching the character of the plaintiff, 
or certain rumors he claimed to have heard? 

A. Yes, sir. 

Q. State what that conversation was? 

Objection overruled, and defendant excepts. 

A. We said there were certain rumors about her, and 
he wanted me to watch, and if there was anything wrong 
to tell him, and he would tell me something else. 

Q. Did he say what these rumors were? 

A. No, not in particular. 

Q. Did he afterwards tell you what these rumors 
were? 

A. Yes, sir, he said he heard certain rumors up on 
Hickory creek, about what some fellows said about her 
when she was up tliere teaching school. 

Mrs. Mary Murphy, a witness for the plaintiff, on cross- 
* examination testified in reply to 

Q. Did you ever have any conversation with defend- 
ant in which he said anything touching the character of 
this plaintiff? 

A. Ido not remember of his saying anything particu- 
lar about her character. 

8. P. Peterson, a witness for the plaintiff, testifies in 
reply to 

Q. Did you ever have a conversation with defendant 
in regard to the plaintiff’s character for virtue? 

A. Yes, sir. 

Q. What did he say about it? 

Objection overruled. 

A. It was on the 24th of December, at Sterling, he 
said he knew something about the plaintiff that was too 
awful to tell, and he could prove it by two men at Beatrice. 

Although there are several assignments of error based 
upon the erroneous giving and refusing instructions to the 
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jury, but four of them will be set forth in this opinion, be- 
ing Nos. 3, 5, 6, and 7, 

“TY. In determining. whether or not the defendant 
committed the acts complained of, you should take into 
consideration the conduct of the defendant, both before 
and after they are said to have occurred, and also his state- 
ments made afterward concerning the matter, and if from 
all the evidence in the case you find that the defendant did 
commit the assault complained of, either with or without 
the intent to ravish and carnally know the plaintiff, then 
you are instructed to find for the plaintiff. 

V. While the jury are not authorized by law to give 
exemplary or punitive damages in this case in event a 
verdict is found for the plaintiff, yet, if the jury find for 
the plaintiff, full compensatory damages should be awarded, 
and in arriving at compensatory damages the jury are not 
restricted to mere pecuniary loss ; for besides damages for 
pecuniary loss or injury, the jury may allow such other 
damages as are the direct consequence of the acts com- 
plained of, including damages from injury to plaintiff’s 
health, for physical pain and suffering, anguish and distress 
of mind, loss of spirits, sense of shame and humiliation, 
and loss of good name, honor, and reputation to sueh ex- 
tent as the evidence may show the same, if any. 

“VI. Inentering the amount of plaintiff’s damages, 
should you find in her favor, you may take into account 
the fact that she lias been compelled to employ counsel and 
spent time and money to vindicate her rights. 

“VIT. You are instructed that any rumors that de- 
fendant may have heard concerning plaintiff’s character, 
whether true or false, would not justify the defendant in 
assaulting her, or attempting to put her in fear of bodily 
harm by a show or denionstration of force.” 

By the petition in this case it will be seen that this is an 
action for damages on account of an indecent assault. The 
issue presented to the jury was that of the truth or falsity 
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of the charge against the defendant, and by him denied. 
Had there been evidence that, at the time of committing 
the acts by the defendant which are relied upon to prove 
an assault, he spoke words derogatory of the character of 
the plaintiff, such words would doubtless be admissible in 
evidence against him, as a part of the res geste; but FE can- 
not conceive upon what grounds, either of reason or au- 
thority, it can be claimed that words spoken by the defend- 
ant in derogation of the good name of the plaintiff, either 
before or after the time of the alleged assault, and entirely 
disconnected with that transaction, are admissible in evi- 
dence against him. 

That the admission of such evidence on the trial was 
prejudicial to the defendant is obvious. It would seem 
that the court and counsel well-nigh lost sight of the fact 
that the action before them was for criminal assault, and 
not for defamation of character. Hence, nearly at the 
close of the fifth instruction at the plaintiff's request, the 
court charged the jury that im this action they may com- 
pensate the plaintiff for the loss of good name, honor, and 
reputation, and that, too, after having charged in the third 
instruction that they might find for the plaintiff, in case 
they found that the defendant committed the assault com- 


plained of, with or without the intent to ravish and car- 
nally know her. 

As bearing upon the claim of the plaintiff in error of 
excessive damages found against him, the sixth instruction 
to the jury is objectionable. The court there charged 
them “to take into account the fact that the plaintiff had 
been compelled to employ counsel and to spend time and 
money to vindicate her rights,” which is deemed to be an 
erroneous charge in this action. In the case of Boyer v. 
Barr, 8 Neb., 68, the rule was laid down that, “in a civil 
action in the nature of trespass vi et armis for assault and 
battery, the plaintiff’s right of recovery was limited to an 
amount of damages equal to the full compensation for the 
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injury sustained, and that such amount could not be in- 
ereased by the addition of punitive or exemplary damages.” 
This rule was adhered to in the ease of Roose v. Perkins, 9 
[d., 304, and followed in Riewe v. MeCormick, 11 Td., 261, 
and maintained in Boldt ». Budwig, 19 1d., 739; and | 
think it may be said to be a general, if not an universal, 
rule, that the expenses supposed to be incurred by a plaint- 
iff in prosecuting a suit for tort will only be considered 
where punitive or exemplary damages are recoverable. 
The cases cited by counsel for the plaintiff in error, Sé. 
Peter's Church v. Beach, 26 Conn., 855, Titus v. Corkins, 
21 Kansas, 722, [Howell v. Scoggins, 48 Cal., 356, Falk v. 
Waterman, 49 Cal., 224, Fairbanks v. Witter, 18 Wis.; 
287, artd Kelley v. Rogers, 21 Minn., 147, are authorities 
to this point. 

At the conclusion of the argument, on the trial, the 


court below gave the additional charge that, “it is well to 
remind the jury that this is neither an action of slander 
nor libel, but an action for damages for an alleged assault. 
If you fail to find the assault alleged, you will find for 
the defendant; if you find the assault alleged, you will find 
for the plaintiff. If for the plaintiff, you can only find 
damages resulting from the assault. The damages must 
be actual compensation for the injuries sustained by reason 
of the assault. All your findings must be from the evi- 
dence admitted during the trial;” which charge, if taken 
alone, without inconsistent enlargements or limitations, 
comptehends the law, as I understand it, correetly ; but I 
conceive it to be irreconcilable with the fifth instruction 
before given. These two charges being given, the jury 
niay not have distinguished properly between them, and 
were liable to be misled as to the grounds of their verdict 
and the measure of damages. 

As there must be a new trial of the issue, we express no 
opinion as to the first, second, and fifteenth assignments of 
error. 
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The judgment of the district court is reversed, and the 
cause remanded for further proceedings in accordance with 
law. . : 


REVERSED AND REMANDED, ° 


THE other judges concur. 


THe Srate, EX reEL. James L, Saunn, v. W. M.~ 
Ciary, Country SUPERINTENDENT, ETC, 


Schools: Division oF pisrricrs. The duty imposed upon a 
county superintendent of public instruction by the first num- 
bered clause of section 4 of chapter 79 of the Compiled Stat- 
utes, in relation to the division of school districts, the change 
of school district boundaries, and the formation of new districts, 
is a quasi-judicial duty; from his final decisions in regard to 
which, an appeal lies to the district court of the proper county, 
and which this court will not control by mandamus. 


° 


OrIGtNnat application for mandamus. 
FI. EF. Brown, for relator. 

W. MM. Clary, for respondent. 

Coss, J. 


This is an original application for a mandamus to com- 
pel respondent, who is county superintendent of Otoe 
county, to divide school district No. 66, in said county, 
-and to erect a new school district. The relator sets forth 
the condition of said district, the number of' sections and 
subdivisions of sections which it contains, the number of 
children of school age residing therein, the amount of as- 
sessed value of property therein, and other matters tending 
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"to show the necessity of such division and the erection of 
the district contemplated. Also the proceedings, consisting 
of the signing of a petition of more than one-half of the - 
leading voters of the district praying for such division, 
which presentation of the petition to such superintendent 
was made after the proper notice, as provided by stat- 
ute, and a list of the legal voters of the district affected, 
together with the oath ofa resident of the district that the 
legal notice provided by law had been properly posted, 
which was also given to the superintendent of the county 
at the time of presenting the petition praying for the di- 


vision of the district, together with all other necessary pro- 
ceedings for the purpose of giving said superintendent 
jurisdiction, and of imposing on him the duty of dividing 
said district, and tending to show the public convenience 
and propriety of such division, And that the superin- 
tendent refused to divide said district as prayed for, with 
an application for peremptory mandanuus, and for relief. 
The respondent answered, admitting the presentation of 
the petition, in the month of March, 1888, to divide said 
district No. 66; that it was signed by one-half the whole 
number of voters, but was not signed by two-thirds of the 
voters of the district; and that, after hearing all of the 
parties, going over all the gronnds, and investigating the 
whole matter, le refused to divide the same, because, in 
his judgment, the petition ought not to have been granted, 
on account of the inequality of the number of scholars 
in the old and new district, as well as other considerations 
not important to follow for the purposes of this opinion. 
The cause was argued and submitted as on demurrer to 
the answer. Two questions are presented for the decision 
of thiscourt: First, Is it the duty of a county superintend- 
ent to divide a school district, and erect a new district out of 
a portion thereof, upon a petition of one-half of the whole 
number of legal volers of the original district? Second, 
When an application to do an official act is made to any 
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tribunal, board, or officer inferior to the district court, from 
whose aciion or refusal to act appeal lies to the district 
court, and such tribunal, board, or officer makes investiga- 
tion, takes deliberation, and thereupon refuses to grant the 
action, order, or judgment applied for, will mandamus lie 
to this court to compel action favorable to the applicant? 
Counsel for the relator, in his brief, contends that, as 
the petition for the division of the district was signed by 
a majority of the legal voters, there was no diserction left 
to the county superintendent, but that on the presentation 
of the petition, and the taking of the other steps provided 
by statute, as in the case at bar, it became his imperative 
duty to make the division. In support of this he cites 
the statute of 1883, Sec. 4, that, “New districts may be 
formed from other organized districts under the following 
conditions only: First, The county superintendent shall 
have discretionary power to change the boundary of any 
school district, or to form a new district from one or more 
districts, on a petition signed by a majority of the legal 
voters in each district affected. Second. The county su- 
perintendent shall not refuse to change the boundary lines 
of any district, or to organize a uew district, when he 
shall be asked to do so by a petition from each district 
affected, signed by two-thirds of all the voters in such dis- 
trict ;” and the amendment of the same act, of 1885, that, 
“it shall be the duty of the county superintendent to 
create a new district from other organized districts, upon 
a petition signed by orie-half of the legal voters in each 
district affected. Second. The county: superintendent 
shall have discretionary power to change the boundary of 
any district upon petitions signed by one-third of the legal 
voters in the district affected. Third. The county super- 
intendent shall not refuse to change the boundary line of 
any district, or to organize a new district when he shall be 
asked to do so by a petition from each school district af- 
fected, signed by two-thirds of all the legal voters in such 
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district.” Counsel contend that while under the statute of 
1883 it was a matter of discretion on the part of the su- 
perintendent to make such division, on the petition of one- 
half of all the legal voters, that under the amendment of 
1885 such discretion was taken away, and it thenceforward 
becaine his absolute duly to make it. The statute of 1883 
hy the first clause gave to the superintendent diserctionary 
power “to change the boundary of any school district, or 
to form a new district from one or more districts, on a pe- 
tition signed by a majority of the legal voters in each dis- 
trict affected.” Under the second clause it provides that, 
“he shall not refuse to change the boundary lines of any 
district, or to organize a new district when he shall be asked 
to do so by a petition from each district affected, signed by 
two-thirds of all the legal voters in such district.” 

The amended statute of 1885 divides these powers and 
duties into three clauses: First, “to create a new district 
from other organized districts upon a petition signed by 
oue-half of the legal voters in each district affected.” 
Second, the exercise of discretionary power to change the 
boundary uf any district upon the petition of one-third of 
the legal voters of any district affected; and Third, that 
he shall not refuse to change the boundary line of any dis- 
trict, or to organize a new district, when he shall be asked 
to do so by petition from each school district affected, 
sigued by two-thirds of all the legal voters in such dis- 
trict. We here have it made the duty of the superintend- 
ent to perform certain acts, .under certain conditions, 
which, under the act of 1883, he had the discretionary 
power to do, or not to do, at his pleasure. But, in its 
wisdom, the legislature added the further provision that 
he should not refuse to perform this official act under cir- 
cumstances and upon conditions somewhat different. In 
the case of conflicting provisions of statutes, courts will 
seck to reconcile their terms, if possible, so as to give 
some effect and meaning to the provisions of each. There 
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can be no doubt that it was the intention of the legislature 
to make it the imperative duty, one which the superin- 
tendent is equally forbidden to refuse, to change the 
boundary line of any district, or to organize a new dis- 
trict, when he shall be asked to do so by petition from 
each school district affected, signed by two-thirds of all 
the legal voters of such district. Now would the legisla- 
ture have framed this provision with the earnestness and 
care which seem to have attended its construction, after 
having already made it the duty of the same officer to 
perform the same official act upon a petition signed by but 
one half’ the legal voters of each district affected? A con- 
sideration of the third clause inclines one to the opinion 
that the word “duty,” as used in the jisé clause, must be 
construed to mean rather a judicial discretion, than as 
duty to be enforced by the authority of mandamus, 

Section 580 of the code provides that, “a judgment ren- 
dered, or final order made, by a probate court, justice of 
the peace, or any other tribunal, board, or officer exercising 
judicial functions, and inferior in jurisdiction to the district 
court, nay be reversed, vacated, or modified by the district 
court.” 

In the case of the State, ea vel. Donovan, v. Palmer, 18 
Neb., 644, an application for mandamus to compel the 
school board of district No. 7, of Colfax county, to per- 
mit the children of the relator to attend the public school, 
Mr. Justice MaAxwenn, in delivering the opinion of the 
court, said: ‘“‘lu secure efficiency in the system, the 
school districts and schools of each county are placed nn- 
der the general supervision of a county superintendent. 
He is invested with power, upon proper petitions being 
filed in his office, to create, divide, or change a school dis- 
trict or districts, and if he acts within the scope of his 
authority his orders are not subject to collateral attack. 
No doubt such an order is final within the provisions of 
section 580 of the code, and subject to review.” 
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The county superintendent may, without violation ot 
language or logic, be held to be an officer exercising judi- 
cial functions, within the language of the section of the 
code mentioned, and such is the holding of the court in the 
ease referred to. As we have seen in considering the first. 
point, it was the intention of the legislature to confer upon 
such officer a judicial power coupled with a duty. 

By the language of the first clause of the section under 
consideration, the signing of the petition, as stated by the 
velator, conferred upon said superintendent jurisdiction of 
the matter as set out in the answer. He entered upon the 
examination and consideration of the subject thus pre- 
sented, but juridicially determined against the prayer of the 
petition. This presented a proper case, to the aggrieved 
parties, for appeal to the district court. That being the 
case, under the authority and precedent of Brown v. The 
County of Otoe, 6 Neb., 111, and other subsequent cases, 
the remedy by appeal musi be held to be exclusive, and the 
writ applied for must, therefore, be denied. 


WRIT DENIED, 


THE other judges concur. 


Hour County Bank, PLAINTIFF IN ERROR, Vv. TOOTLE, 
Livineston & Co., DEFENDANTS IN ERROR. 


Real Estate: SALE: CHATTEL MORTGAGE ON BUILDING: CON- 
VERSION BY VENDEE. F., being the owner of « vacant village 
lot, sold it to G. at the price of $125, twenty-five dollars of 
which sum was paid down, and two payments of $50 each, with 
interest, to be paid at agreed times, The sale was evidenced by 
a written contract executed and delivered by F. to G,, bat was 
not recorded. G. took possession of the lot and built a house 
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thereon, which she occupied as a store and dwelling. G. exe- 
cuted a chattel mortgage of said house to T., L. & Co., to secure 
a debt which she owed them, which was recorded. Afterwards 
G. executed two mortgages of the lot to the bank, to secure two 
debts which she owed it, which were recorded. T., L. & Co. 
foreclosed their chattel] mortgage, sold and bonght in the house. 
Afterwards, and simultaneously, as appears, the bank received 
actual notice of the chattel mortgage, its foreclosure, and the 
purchase of said lot by T., L. & Co., and in consideration of the 
two mortgages held by the bank, and of a certain mechanic’s 
lien that the bank held against said property, G. executed to 
the bank aq.c. deed of the property, and assigned to it the 
Fitzgerald contract. The bank sotd the lot aud house to S., 
and put him in possession. Afterwards, the bank tendered to 
F. the amount due on the contract, and demanded a deed, 
which was refused, on the ground that said contract was for- 
feited for non-payment of the purchase money. The bank 
finally, by the payment of fifty dollars additional, obtained a 
deed from F. In an action by T., L. & Co-against the bank for 
the value of the house, Held, That the plaintiffs were entitled to 
recover the value of the house, less the amount of the mechanic’s 
lien held by the bank. 


Error to the district court for Holt county. Tried 
below before Trrrany, J. 


Adams & King and Uttley & Benedict, for plaintiff in 
error, cited: Jones on Chattel Mortgages, Sec. 129. Smith 
v. Waggoner, 50 Wis., 155. Richardson v. Copeland, 6 
Gray, 536. Washburn Real Prop., Vol. 1, 3. Ottumwa 
Woolen Mill Co. v. Hawley, 44 Towa, 57. Adams v. 
Beadle, 47 Towa, 439. Sowden v. Oraig, 26 Towa, 156. 
Richardson v. Copeland, 6 Gray, 536. Dostul v. MeCad- 
don, 35 Iowa, 318. TZeaff'v. Hewitt, 1 O. St., 511. Jones 
on Chattel Mortgages, Sec. 132. Wade on Notice, 2 Ed., 
Sec. 273. 


D. A. Holmes and Thos. Carlon, for defendants in error, 
cited: Jones on Chattel Mortgages, Sec. 129. Ford v. 
Cobb, 20 N. Y., 344. Myrick v. Bill (Dak.), 17 N. W. 
Rep., 268. Corcoran v, Webster (Wis.), 6 N, W. R., 513, 
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Raymond v. Morrison, 13 N. W. R., 332. Wightman v. 
Spofford, 8 N. W. R., 680. 


Coss, J. 


This cause comes to this court on error from the district 
court of Holt county. The following résumé of the plead- 
ings is taken chiefly from the brief of plaintiff: 

On or about Nov. 14, 1883, one Bridget Gorman, or 
Mrs. J. EE. Gorman, as she is also known, bought of John 
Fitzgerald a certain lot in the village of O'Neill, under a 
contract by the terms of which $25 was paid in cash, $50 
was to be paid ou July 14, and $50 on Nov. 14, 1884, 
with the consideration, however, that if the said Bridget 
Gorman should fail in any of such payments the vendor 
might clect to declare said contract void, and the same 
might upon said election be treated as void, and the lot, 
together with all the buildings and improvements thereon, 
revert to him without any notice or public declaration of 
said clection. 

The contract was not at this time recorded. Pursuant 
to the terms of said contract, said Bridget Gorman took 
immediate possession of said lot, and erected thereon a 
building, which was in a great measure erected and joined 
with the building on the lot immediately adjoining the 
same. Both buildings were constructed at the same time, 
and though the frames were built separately, they were 
so closely joined together that no siding or other cover- 
ing was placed upon either of them on the outside between 
the two, and except for the lath, plastering, and studding 
there was nothing between them. The roofs were sepa- 
rate, but met at the eaves, aud were joined together by a 
tin gutter. The fronts were so sided together that from 
that side the two had the appearance of but one building, 
no attention being paid to the point of separation in put- 
ting on the siding. The whole structure rested upou 
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brick piers. The building so erected by said Bridget 
Gorman was, upon its completion, at once occupied by her 
as a store room and dwelling-house. 

On or about October 10, 1884, the said Bridget Gor- 
man, being indebted to plaintiff in error in the sum of 
$294, exccuted and delivered to it a real estate mortgage 
upon said lot to secure the payment of that sum, and on 
or about December 13, 1884, she, being indebted to plaint- 
iff in error in the additional sum of $308, executed and 
delivered to it a second mortgage upon the lot to secure 
the payment of that sum. 

Prior to this time a lumber firm, Barnett & Frees, had 
furnished to said Bridget Gorman lumber and material 
which entered into the erection of said building, to the 
amount of $185, for which she was still owing them, and 
they had perfected a mechanic’s lien on said building for 
said amount. 

Ou December 17, 188-4, the plaintiff in error assumed 
the payment of said mechanic’s lien, and in consideration 
of it assuming the payment of said lien, and the further 
consideration of the .two sums secured to it, as above 
stated by real estate mortgages, said Bridget Gorman as- 
signed to it the contract which she had taken from the said 
Fitzgerald, and also-executed and delivered to it a quit- 
claim deed for the premises. , 

On the same day plaintiff in error tendered to the said 
Fitzgerald the balance of the purchase money for the 
lot, and demanded of him a warranty deed for the preni- 
ises, as provided in the contract, at which time the said 
Fitzgerald refused to execute the deed, and assigned as his 
reason therefor, that the contract had already been for- 
feited by reason of the non-payment of the purchase 
money as provided in the contract, and then said Fitzger- 
ald agreed to and did sell said lot to plaintiff in error 
for the consideration of said unpaid purchase money and 
au additional sum of $50, The said sale was made at 
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that time, but the deed was not executed by said Titz- 
gerald therefor until some time in the winter or spring of 
1885. On the 30th day of January, 1885, plaintiff in 
error conveyed said lot by warranty deed to one R. E. U. 
Spargur. 

Defendants in error commenced this action in the dis- 
trict court against plaintiff in error for the conversion of 
said building, claiming to be the owner of said building 
by virtue of the foreclosure of a chattel mortgage given 
to defendants in error on said building by said Bridget 
Gorman in April, 1884, for the sum of $198.75; which 
mortgage was filed in the office of the county clerk, as 
is provided for the filing of chattel mortgages; and de- 
fendants in error claimed to have sold said building at a 
foreclosure sale on the 14th day of February, 1885, at 
which pretended sale defendants in errov became the pur- 
chasers of said building; but said building was never re- 
moved from the lot on which it stood, nor in the posses- 
sion of defendants in error in any manner or form 
whatever, and plaintiff in error never had any actual 
notice of the existence of said chattel mortgage until after 
its purchase of the property from the said Bridget Gorman 
and said Fitzgerald. 

In addition to the above facts, it was also set out and 
stated in the answer of the defendant, in its eleventh 
ground of defense, that, on the 15th day of December, 
1884, the said Mrs. Bridget Gorman quit-claimed all her 
right, title, and interest in and to said premises to the de- 
fendant, including said building described. 

There was a trial to the court, a jury being waived, 
with findings for the plaintiffs, “that on April 15, 1884, 
Mrs, J. E. Gorman, otherwise known as Bridget Gorman, 
the same person, then being the owner of and occupying 
one certain frame building, used as a residence and store 
building, situated on lot 25 in block 22 in the village of 
O’Neill, Holt county, Nebraska, the legal title to said lot 
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then being in John Fitzgerald, Mrs. Gorman holding a 
contract for a deed to be delivered on payment of certain 
installments mentioned therein, said contract never having 
been filed of record in the county clerk’s office of said 
county, executed and delivered to the plaintiffs her certain 
promissory note for $196.75, with interest at ten per cent 
per annum, and to secure said note executed and delivered 
to the plaintiffs a chattel mortgage upon said building, 
which was duly filed in the county clerk’s office of said 
county, on April 16, 1884, said note maturing six months 
after date. 

“J. The court finds that, on or about January 1, 1885, 
default having been made in the conditions of said mort- 
gage, the same was duly and legally foreclosed, as by law 
required, and that the plaintiffs became the purchaser and 
owner of said building, at the foreclosure sale thereof, for 
the sum of $210. 

“TT. The court further finds that, subsequent to the de- 
livery of the foregoing note and mortgage, to-wit, on Oct. 
10, 1884, Bridget Gorman, to secure $294 by her owing 
to the defendant, executed and delivered to the defendant 
a mortgage deed upon said Jot, and her promissory note 
at ten per cent interest, which mortgage was duly filed 
October 21, 1884, in the records of real estate mortgages 
in the county clerk’s office of said county. 

“JIT. The court further finds that, on or about 
December 18, 1884, Bridget Gorman made and delivered 
to the defendant another mortgage deed upon the said lot, 
and her note to secure to the defendant $308, at ten per 
‘cent interest, which mortgage was, on December 12, 1884, 
duly filed for record in the county clerk’s office of said 
county, 

“TV. The court further finds that the firm of Barnett 
& Frees furnished lumber and materials used in the erec- 
tion of said building to the amount of $185, for which they 
acquired a valid mechanic’s lien on said building and lot, 
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in accordance with the laws of this state, which was to draw 
interest at ten per cent per annum from July 25, 1884. 

“WV. The court further finds that, on or about Decem- 
ber 17, 1884, the above lien of Barnett & Frees was duly 
assigned to the defendant, and that they became the own- 
ers thereof; and that on said date Bridget Gorman, in 
consideration of the assuming by the defendant of the 
payment of said mechanic’s lien and satisfaction of the 
mortgages before executed to the defendant for $308 and 
$294, respectively, assigned and delivered to the defend- 
ant the contract for a deed which she held from John Fitz- 
gerald for a title to said lot, and executed and delivered to 
the defendant a quit-claim deed of all her right and title 
thereto. 

“VI. The court finds that up to Dessniber 17, 1884, 
the defendant had received no notice of the existence of 
the plaintiffs’ mortgage upon said building, except con- 
structive notice by the filing of said chattel mortgage in 
the county clerk’s office of said county, 

“VII. The court further finds that, on or about Decem- 
ber 17, 1884, the defendant tendered to John Fitzgerald the 
balance due upon said bond for deed, and demanded a deed 
for the said lot, which was refused, for the reason that there 
had been default made in the conditions of said bond; that 
at the same time said Iitzgerald agreed to accept an addi- 
tional sum of $50, and make the deed to the said lot. 

“VIII. The court finds that this agreement peices 
John F izgetald and the defendant was oral. 

“TX. The court further finds that, on or about Decem- 
ber 17, 1884, the defendant received from the plaintiffs’ 
attorneys actual notice of the lien of the plaintiffs by vir- 
tne of the chattel mortgage. 

“X. The court further finds that, sometime in the 
month of March, 1885, the defendant paid to John Fitz- 
gerald the balauce due upon said contract for deed, in- 
‘cluding the $50 additional agreed upon December 17, 
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1884, and seoetued from him a warranty deed for said 
property. ; 

“NI, The court further finds that the defendant made 
final payment and received the deed from said John Fitz- 
gerald, subsequent to having actual notice of the exist- 
ence of plaintiffs’ lien, and after the foreclosure and sale 
of the property under said mortgage. 

“XII. The court further finds that the building 
herein referred to was placed upon said lot by the said 
Mrs. J, E. Gorman under the said contract in writing, 
marked “ Exhibit A,” in defendant’s answer. 

«XIT. The court finds that said building was a 
frame building, one and one-half stories high, set upon a 
foundation’ of brick piers. That it was by mutual consent 
and agreement with the owner of the adjoining lot built 
adjacent to the building on said adjoining lot, but with 
separate rows of studding, but not sided; that the sheet- 
ing and siding on front of said building were joined 
so as to make one uninterrupted and unbroken front to 
the two buildings, and which conld easily be sawed apart, 
and that the two buildings were at the eaves connected 
by tin gutter. 

“XIV. The court finds, however, that the buildings 
were capable of being moved one from the other without 
serious injury to either. 

“XV. The court finds that, at the time of the execu- 
tion and delivery of the chattel mortgage to the plaintiffs, 
there was nothing of record showing title to the lot in 
Bridget Gorman ; that she, at the time of the execution of 
the mortgage, expressly declared the building to be her 
personal property, and treated it as such; and the court 
finds that such building was susceptible of being by the 
acts of the parties made personal property. The court 
finds that the plaintiffs herein never took actual possession 
of the said building or in any way attempted to remove 
it from the lot. 
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“XVI. The court further finds that the defendants 
converted said lot and appurtenances by good warranty 
deed to their own use, by conveying the same to R. E. 
W. Spargur, and that the value of the building at the 
time of such conversion was $575. 

“XVII. The court finds, as a matter of law, that the 
mortgage executed and delivered to the plaintifls, as above 
described, was a valid, subsisting, aud legal lien against 
said property. 

“XVIII. The court further finds, however, that the 
mechanic’s lien of Barnett & Frees was a prior lien upon 
said building to the lien of said mortgage. 

“XIX. The court finds that the defendants, at the 
time of the taking of their mortgage upon said property, 
were bound by the records of filing said chattel mortgage 
in the clerk’s office of said county. 

“XX. The court further finds that the defendants, by 
virtue of the assignment of the contract, and the quit- 
claim deed from Mrs. J. E. Gorman, took only such title 
as she at that time possessed. 

“XXII. The court finds that the plaintiffs should 
recover from the defendant the value of said building, 
$575, together with interest from February 15, 1885, 
less the mechanie’s lien of Barnett & Frees, which has 
been duly assigned to the defendant, of $185 and interest 
from July 25, 1884, at ten per cent per annum, with 
judgment for the plaintiffs for $461.40 and costs.” 

The defendant’s motion for a new trial having been 
overruled, the cause was brought to this court on error by 
the defendant, who makes twenty separate assignments of 
error, which, as I shall scarcely go beyond the purview of 
some one of them in this opinion, I deem it unnecessary to 
set forth at length. 

It appears from the record that Mrs. Gorman, having 
purchased this lot from Fitzgerald and entered into a con- 
tract with him expressing the terms of such purchase, that 
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the price was $125, with payment down of $25, with two 
later payments provided for of $50 each, with interest, 
and in which contract it was expressed that the lot was 
sold for building purposes, and in which Mrs. Gorman 
agreed that no building which she should place on the lot 
should be removed or destroyed, but which contract had 
not then been placed upon the public record, she executed 
to the plaintiffs a chattel mortgage on the building already 
erecied, to secure the payment of her note to them of 
$196.75, due six months after date. The mortgage was 
afterwards foreclosed by plaintiffs, the property was sold, 
and bid off by themselves. Afterwards, on October 10, 
1884, Mrs. Gorman executed and delivered to the defendant 
areal estate mortgage on said lot to secure $294, which was 
duly recorded; that on December 13, 1884, Mrs. Gorman 
executed and delivered another mortgage on the lot to 
secure the payment of her other note of $308. It fur- 
ther appears that, to the mechanies who had built her 
house, there was duc from Mrs. Gorman for labor and 
material furnished, $185, for which a mechanie’s lien 
thereon was duly entered against the property, aud which, 
on December 17, 1884, for value received, was duly 
assigned to defendant. It also appears that, up to Decem- 
ber 17, 1884, the defendant had received no actual notice 
of the making or existence of the chattel mortgage men- 
tioned, or any uotice thereof other than the constructive 
notice implied from the record in the county clerk’s office 
of the county, but it appears that ou or about December 
17, 1884, the defendant had actual notice from the plaint- 
iffs of the chattel mortgage. It also appears that, on 
December 17, 1884, Mrs. Gorman, in consideration of the 
assuming by the defendant of the payment of the me- 
chanic’s lien and the satisfaction of the mortgages exccuted 
by her to the defendant, duly assigned to defendant the 
contract for a deed from John Fitzgerald for the lot, and 
executed and delivered to the defendant her quit-claim 
27 
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deed conveying all her right and title thereto. It further 
appears that, on or about December 17, 1884, defendant 
tendered to John Fitzgerald the balance due on said con- 
tract for deed, and demanded a deed, which was refused on 
the grounds that the conditions of the contract were for- 
feited. Defendant afterwards, by special contract and the 
payment of an additional sum of money to Fitzgerald, 
received a deed from him for said lot. 

I do‘not deem it important to follow counsel in all 
their lengthy and somewhat involved argument as to the 
effect of defendant’s real estate mortgage and the mic- 
chanic’s lien which it acquired, of the chattel mortgage of 
plaintiffs, or of their respective effect one upon the other. 
Had Mrs. Gormait owned the lot, as well as the building, 
she could doubtless have executed a mortgage upon the 
building alone, which would have been valid against it, as 
a chattel, so far as she was concerned. But she did not 
own the lot except in a qualified sense. The title was in 
another, to whom she had become bound not to remove or 
destroy any building which she might cause to be erected 
on the lot. 

But for aught that appears, the plaintiffs below were 
ignorant of the terms of this contract ; nor does it appear 
that they had any knowledge or notice that she had any 
permission of the owner to erect the house thereon. 
With the outstanding contract with Fitzgerald against her, 
in which, as we have seen, she was bound not to remove or 
destroy the building, she gave to the plaintiffs the chattel 
mortgage, which in effect authorized and empowered them, 
in case of default of the payment of the money secured 
by the mortgage, to remove the building from the lot for 
the purpose of foreclosing the mortgage. The defendant 
having no legal notice of the terms of this contract, for I 
think that the filing of the chattel mortgage was not a 
legal notice to it, at the time of the execution of its first 
and second mortgages, was not bound by the contract of 
the chattel mortgage. 
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I do not doubt that, as matters then stood, the bank 
could have foreclosed its mortgages on the property, in 
connection with the mechanie’s lien which it had acquired 
as the first lien thereon. But instead of doing so and 
seeking to perfect its original liens, and insist upon 
their priority over the chattel mortgage, it preferred to 
take a quit-claim deed for the lot from Mrs. Gorman. 
This invested it with all her right and title to the lot, in- 
elading the building thereon, but, in my view, it also 
invested it with the duties and obligations under which 
she rested, in respect to the building, toward the plaint- 
iffs, of which it is assumed, from the evidence and find- 
ings, the defendant had notice at the date of the quit-claim 
deed. 

It.will hardly be contended that, in respect to the chat- 
tel mortgage, the defendant could claim to stand in the 
attitude of an innocent purchaser without notice. If it 
otherwise could, that avenue of escape must be considered 
as closed by its acceptance of the quit-claim deed by Mrs. 
Gorman. Neither can the defendant ignore its title by 
quit-claim deed by Mrs. Gorman, and claim to take title 
by Fitzgerald, freed from all former entanglements. Mrs. 
Gorman, at the commencement of these proceedings, was 
in possession of the lot as owner. She had paid no in- 
considerable amount of the purchase money, and had made 
valuable improvements thereon. The defendant treated 
‘her as owner, by accepting two mortgages on the property, 
and again, by accepting her deed for the lot. And it was 
a matter of choice on the part of defendant that, after 
receiving an assignment of the contract from Mrs. Gorman, 
the defendant treated with Fitzgerald as though the con- 
tract was forfeited, and made new terms with him. As the 
assignee of the contract in possession, no forfeiture of it 
having been declared or published, the defendant had the 
option to go into court for relief upon tendering the amount 
of principal and interest due on the contract, or to pay 
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Fitzgerald the amount in addition thereto which he de- 
manded and received. In following the latter course, it 
doubtless chose the cheapest one, though the other was 
equally sure. 

With these views of the premises of the case, and from 
a careful consideration of the evidence, which fairly sus- 
tains the findings and judgment of the court below, I 
reach the conclusion that the judgment ought to be affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


ABIJAH RIcrARDSON, APPELLANT, v. H. C. Dory Er 
AL., APPELLEES. 


1. School Land: cuNrRACT OF SALE: FAILURE TO PAY INTER- 
EST: STATUTE OF LIMITATIONS.. While the failure to pay 
interest on school land contracts on the day it becomes due does 
not work a forfeiture of contract, yet the law requires good faith 
on the part of the purchaser; and a failure to pay such interest 
for fifteen years, with no assertion of ownership of the real 
estate, nor of any interest therein, and during ten years of which 
time the property has been in the possession of a subsequent 
purchaser, who obtained the land from the state in good faith, - 
relying upon the abandonment of the first purchaser, the right 
of such first purchaser to assert his title as against that of the 
second will be barred. 


2. Trial: EvIpENcE. When a cause is tried to the court without 
the intervention of a jury, the judgment will uot be reversed 
on the ground of the admission of immaterial or incompetent 
evidence, if sufficient material and competent evidence was in- 
troduced and admitted to sustain the finding of the court. 


APPEAL from the district court of Otoe county. Heard 
below before Pounp, J. 
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E. F. Warren, for appellant, cited: Smith v. White, 5 
Neb., 405. Richardson v. Pratt, 20 Id., 196. Comp. 
Stat., 1881, Sec. 3, p. 488. 


D. T. Hayden, for appellees, cited: Hibbeler v. Guth- 
eart, 12 Neb., 581. Ewing v. Baldwin, 24 Kan., 88. 
State v. Graham, 21 Neb., 329. ° 


REESE, Cu. J. 


This action was commenced in the district court of Otoc 
county. The cause of action, as stated in the petition of 
appellant, who was plaintiff below, is, that on the 28d day 
of June, 1869, George R. Swallow duly purchased the 
south-west quarter of the south-east quarter of scction 
thirty-six, in township nine north, of range nine cast, from 
the state of Nebraska, that being a part of the public school 
lands of the state, for the sum of $420, and on said day 
paid $42 of the purchase pvice, and executed and deliv- 
ered to the state his promissory note for $378, for the 
unpaid part of the purchase price, and received a certifi- 
cate of purchase for the land; that Swallow paid the 
interest on said note up to and including the year 1871, 
and was thereby vested with the title and estate in said 
land; that subsequently Swallow sold his interest in the 
said real estate to plaintiff, and delivered to him the cer-. 
tificate of purchase ; that in 1885 the defendant, Doty, pre- 
tended to lease or purchase said Jand from the state; that 
plaintiff has offered and tendered to the county treasurer 
full payment of interest. and principal in arrears, which 
was refused, and that he now offers and tenders full pay- 
ment of any sum due upon said purchase; that no notice 
of forfeiture was given to Swallow, or the plaintiff, and 
that no proceedings were ever taken at law, or otherwise, 
to cancel said certificate of purchase, or to forfeit the estate 
in said land acquired by said Swallow and plaintiff; that 
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the said note of $378 has never been surrendered, but is 
still held by the state. 

The prayer of the petition is, that an accounting may be 
had, for the purpose of ascertaining the amount due the 
state, and that he be permitted to pay the same into court; 
tit plaintiff may be decreed to be the owner of the prem- 
ises, as against the claims of the defendant, Doty, and all 
persons claiming under him; that the pretended deed, sale, 
lease, or other evidence of title or possession of said de- 
fendant may be decreed void and of uo effect as against the 
right and title of the said plaintiff in the premises, and 
that the cloud created thereby may be removed ; that Doty 
may be ordered and decreed to surrender possession of the 
property to plaintiff, and to account for the rents and 
profits thereof since he has been in possession, and for 
general relief. 

The answer of Doty denies the principal allegations of 
the petition, and alleges his purchase from the state, his 
receipt of the contract of purchase, his possession and his 
claim of ownership; that on the 21st day of July, 1875, 
the state leased the land te Lawson W. Lloyd, giving him 
a contract of lease therefor, and that Lloyd took posses- 
sion thereunder, and afterwards sold the land and trans- 
ferred the lease and possession to defendant; that about the 
Ist day of January, 1885, Doty surrendered his lease to 
the state, und took a contract of purchase; that neither 
Swallow nor the plaintiff have paid anything on theiv cou- 
tract since 1871; that the interest has become due and un- 
paid since that date, and that by reason of their failure to 
pay the interest or principal (as it became due), they for- 
feited all interest they had in the land, and all claims 
against the state for a deed therefor; that by reason of the 
neglect and default of plaintiff, and his failure to pay the 
interest and principal upon his contract, he is barred from 
maintaining an action thereon; and that by his failure to 
take possession of the land he waived any right to notice 
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of the forfeiture by the state, but that notice of forfeiture 
was given. The answer also pleads the statute of limita- 
tions in bar of the action. The other allegations of the 
answer need not be noticed. 


A trial was had to the court without the intervention of 


a jury, which resulted in a finding in favor of defendant, 
and a decree dismissing plaintiff’s suit. 

The cause is appealed to this court by plaintiff. 

It appears from the bill of exceptions that the purchase 
was made in 1869, as alleged in the petition, and that the 
interest was paid for two years thereafter, and that no fur- 
ther payments of interest have ever been made. It does 
uot appear that any notice of any kind has ever been given 
to plaintiff or his grantor of the forfeiture of plaintiff’s 
rights under the contract of purchase. That in 1875, and 
after the default in the payment of interest, Lloyd leased 
the real estate from the state, and soon thereafter took pos- 
session thereof; that he subsequently transferred his lease 
to defendant, and with it the possession, and that defend- 
ant and Lloyd have been in actual possession for more 
‘than ten years prior to the commencement of this suit, and 
that on the Ist day of January, 1885, defendant surren- 
dered his contract of lease, and purchased the land, receiv- 
ing from the state a contract of sale. 

It is insisted by appellant that he has never been di- 
vested of his title to the land which he acquired by virtue 
of his purchase and the contract of June 23, 1869, and 


that under the rule stated in Smith v. White, 5 Neb., 405, — 


that the mere failure of a purchaser to pay interest does 
not of itself work a forfeiture, he should recover. 

It is also contended that, under the provisions of section 
three, article I'V., Chap. 80, of the Compiled Statutes, thie 
time within which to make payments was extended until 
January 1, 1890. ‘This section provides, “That upon the 
full payment of all the interest and taxes due thereon, the 
principal of all notes given in payment of school lands, be, 


. 
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and the same is hereby extended to the 1st day of January, 
1890; Provided, That upon all lands heretofore sold, the 
purchaser or his assigns, shall make satisfactory proof to 
the county clerk of the county within which the land is 
situated, that permanent improvements have been made 
upon said lands before such extension shall be granted ; 
Provided further, That nothing in this act shall be con- 
strued to prevent the purchaser or his assigns, from mak- 
ing full payment of such notes at any time by computing 
the interest to the first day of January following such 
payment.” 

Tt will be scen that there are two conditions upon which 
the extension of time referred to was given: 1st, That all 
the interest and taxes due upon the Jand should be first 
paid in full; 2d, That the purchaser, or his assigns, should 
make satisfactory proof that permanent improvements had 
been made upon the land before he would be entitled to 
the extension. Neither: of these conditions having been 
complied with, plaintiff could take nothing by the act. 

The first assignment of error is, that the court erred in 
admitting in evidence an abstract of school lands, it not 
being the public record required by law. So far as this 
assignment and all others of a like nature are concerned, 
it must be enough to say that these alleged errors of the 
court in the admission of evidence cannot avail appellant 
on this appeal, even though the evidence was not admissi- 
ble, if enough material and competent evidence was ad- 
mitted to sustain the finding and decree of the court. It 
is a familiar rule of practice, that where a trial was had to 
the court, without the intervention of a jury, that the ad- 
mission of immaterial and incompetent evidence alone 
cannot be treated and held to be a reversible error. : 

This disposes of the first, second, third, fourth, and fifth 
assignments of error. 

The sixth error assigned is, that the court erred in hold- 
ing that plaintiff’s action is barred by statute of limitations, 
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There is nothing in the journal entry by which it 
appears that the court so held. The entry is as fol- 
lows: 

“Now on this 22d day of June, 1887, this cause came 
on for hearing on the petition of the plaintiff and answer 
of the defendant, and the evidence adduced in open court, 
and the same is submitted to the court, in consideration 
whereof the court doth find in favor of defendant. It is 
therefore ordered and adjudged by the court,” ete. , 

However, as we have said, it is shown that no assertion 
of title or interest in the real estate in question has been 
made by plaintiff or his grantors since the default in the 
payment of the interest, and that during the time of the 
default defendant Doty and his grantors have been in pos- 
session and made valuable improvements on the land. 
This possession was notice to plaintiff, not only of the title 
under which defendant held, but that it was adverse to 
plaintiff, plaintiff permitting defendant to go on under his 


belief of title. 
In State v. Graham, 21 Neb., at page 355 (a case similar 


to this in some of its features), Judge MAXWELL, in writing 
the opinion of the court, says: “These purchasers and 
their assignees have held undisputed possession of said real 
estate from the time of purchase until this date, and have 
paid the interest on such purchase, and some of them have 
paid in full and have made valuable improvements on the 
land, and during all this time the relator has taken no steps 
to assert his alleged rights to said premises. In effect he 
has stood by, and by his silence said to said purchasers and 
their assignees that he had no claim upon the property.” It 
was held in that case that he could not recover. Not only, 
have defendants had possession of the real estate and made 
valuable improvements thereon, but they have expended 
their money in the payment of interest as it accrued. 

In Smith «. White, relied upon by appellant, it is said 
that, “ The payment of purchase money isa condition prec- 
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edent which must be fully performed on the part of the 
purchaser to entitle him to an estate in fee; but the mere 
failure of a purchaser to pay the interest at the time it be- 
comes due, will not of itself forfeit the estate of a purchaser 
in the land. The statute requires notice to be given by 
the county treasurer to the purchaser, stating the delin- 
quency complained of,” ete, 

This is no doubt a correct statement of the law, and 
were there no questions of estoppel, or of vested rights 
in favor of the defendant, it would be applicable here, and 
perhaps decisive of the case. It is a familiar principles 
and almost axiomatic, that when a plaintiff enters a court 
of equity for the enforcement of a right, he must present 
an equitable case—one in which the right is clearly with 
him and the wrong with the defendant. 

It would be manifestly against equity for a court of 
justice to sanction the practice of a purchaser under cir- 
cumstances, as in this case, to ignore his contract with the 
state, refuse to pay the interest due upon his contract, 
and by his action say to the world that he claimed no 
further interest in the land, and then, when made valuable 
by improvement or by the increase of the value of real 
estate, assert his title, to the detriment of those who had 
acted in good faith and relied upon his abandoment of his 
purchase. As said in Richardson v. Pratt, 20 Neb., 203: 
“Tt was never intended by the legislature that the pur- 
chaser of school lands should be permitted to lie by for 
years to ascertain whether the purchase would be a profit- 
able one or not; and if profitable, insist on performance 
of the contract; and if not, then abandon it. He must 
act in good faith aud use reasonable diligence in making 
payments of interest.” 

The decision of the district court was correct, under the 
former rulings of this court, as well as under the clear in- 
tent and purpose of the law of this state. It violated 
no principle of equity, but, upon the contrary, is in full 
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accord with fundamental, equitable principles, and is not 
in conflict with the decision in Smith v. White. 
It is therefore affirmed. 


JUDGMENT AFFIRMED. 


Tue other judges concur. 


Cuaries A, Luckr, PLAINTIFF IN ERROR, Vv. FRANK 
Yoakum, JAMES Vore, AND J. M. Korzmairr, 
DEFENDANTS IN ERROR. 


1, Action quiatimet: EvipeNcE. In an action to quiet title, 
where the parties claim from a common source, a witness, who 
was the real estate agent by which the alleged transfer was made 
to the defendant in the action, was asked upon the witness stand 
what the custom was, among real estate men, as to selling real 
estate on credit, as he had done, and upon objection the testi- 
mony was excluded. Jt was Held, That there was no erfor in the 
ruling of the court, there being no authority for the sale on 
time. 


w 


—. Where, in the trial of such a cause, a witness 
was ealled and asked as to negotiations instituted by himself 
for the purchase of the real estate involved in the suit, such 
negotiation being entirely disconnected with the alleged pur- 
chase by the defendant, Jt was Held, That the offered evidence 
was properly excluded. 


‘Error to the district court for Douglas county. Tried 
below before Grorr, J. 


Charles W. Haller, for plaintiff in error, cited: Mitch- 
ell v. Harcourt, 62 Iowa, 349. Votaw v, Diehl, Id., 676. 


W. W. Keysor and Howard B. Smith, for defendants in 
error, cited: Lipscomb v. Lyon, 19 Neb., 522, 
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REEsr, Cu. J. 


This action was instituted in the district court of 
Douglas county, for the purpose of quieting the title to 
lout five in block one, Donnecken’s addition to Walnut Hill 
addition to the city of Omaha. 

It is alleged in the petition that, on the 20th day of 
June, 1886, J. M. Kotzmaier, who is made defendant, 
‘was the owner of the property in question, and that on 
said day he sold the same to one Theodore Olson, and that 
on the Sth day of July 1886, in pursuance of said con- 
tract, he conveyed it to Olson, by good and sufficient war- 
ranty deed, which was duly recorded on the 7th day of 
July, 1886, at 3:30 o’clock P.m., in the deed records of 
Douglas county ; that Olson purchased the property in 
good faith, with no knowledge of any pretended claim of 
plaintiff in error, paying full value therefor ; that on the 
6th day of July, 1886, Olson, for value, sold and conveyed 
said property to the plaintiffs, by warranty deed duly 
executed and delivered, and which deed was, on the 8th 
day of July, 1886, duly filed for record and recorded iw 
the proper records of Douglas county ; that the plaintiff’s 
purchase from Olson was without knowledge or notice of 
the claim of the plaintiff in error; that on the 7th day 
of July, 1886, plaintiff in error caused to be filed for 
record and recorded a pretended warranty deed, from said 
Kotzmaier to him; that Kotzmaier never sold said lots to 
defendant, nor received any consideration therefor, nor did 
he execute, acknowledge, or deliver any deed of convey- 
ance therefor; that the pretended deed so filed and re- 
corded cast a cloud upon their title, which they sought to 
have removed by proper decree. 

Plaintiff in error, by his answer, denied the sale of 
property in controversy to Olson on the 20th day of June, 
1886, and denies the good faith of Olson in the purchase, 
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but alleges the sale of the lot to plaintiff in error, by Kotz- 
maier, the purchase having been made in good faith, and 
without knowledge of the claims of plaintiffs or their 
grantors. Affirmative relief to the extent of quieting the 
title of plaintiff in error is demanded. 

Upon a trial the findings and decree were in favor of 
defendants in error (plaintiffs below), and the cause is 
brought to this court by plaintiff in error, who was defend- 
ant below. 

The errors assigned here by the petition in error are, 
that, “Ist. The court erred. in excluding the following 
question asked Phillip Jfox, a witness, to-wit: ‘During 
‘June, 1886, what was the custom among real estate men 
as to selling real estate for credit, as you did, outside lots?’ 
2d. The court erred in overruling the motion for a new 
trial.” 

As to the first assignment of error there is sufficient in 
the record to sustain the finding of the district court, that 
Kotamaier, being the owner of the lot, but desiring to sell 
it, signed blank deeds and left them with an agent, with 
instructions to sell the lot, but that they were not left with 
Andres, who sold the property to Lacke; nor had he any 
authority to fill out and deliver the decd. It also appears 
that, wheu plaintiff in error purchased the property, he 
did so upon long time, and that at the time the conveyance 
was to be made, a blank deed, with the bare signature of 
Kotzmaier, was placed in his hands; that he filled it out 
entire, over the signature, and a certificate of acknowledg- 
ment was made by Andres, as of that day, although at that 
time Kotzmaier was not in the state. In the meantime 
Koizmaier sold and conveyed the lot to Olson, who in turn 
conveyed to plaintiffs in error. 

By the question propounded to the witness Andres, and 
the answer thereto, it is probable that plaintiff in error 
sought to establish the custom among real estate agents as. 
to selling real estate upon credit, without authority from 
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their principals so to do. In ruling upon this question we 
think the court did not err, as we know of no rule of law 
which would authorize a real estate agent, in violation of 
the directions of his principal, or in the absence of any 
directions, to sell property on credit, even though such 
night be the custom. The fact of the existence of such a 
custom could evidently have no bearing tn the case. It 
would not bind the principal, should he refuse to confirm 
the sale. 

2d. It is claimed by plaintiff in error that the sale to 
him was ratified and confirmed by the principal. Should 
this be true, the question of custom would be an immate- 
rial one. 

The next assignment of error is perhaps too general to 
reqttire examination, but we will notice it briefly. 

The motion for a new trial filed in the district court 
consisted of two assignments, one of which we have al- 
ready disposed of. ‘The other was as follows: 

“At the former trial, to-wit, on the 11th day of July, 
1887, the witness, 8. W. Kettler, was introduced and asked 
on behalf of said Lucke, as follows, to-wit: ‘Were you 
at any time a party to a bargain for the purchase of this 
lot named (besides other lots, the lot in controversy) when 
they were conveyed by Mr. Kotzmaier?’? The witness 
and question being objected to on account of incompetency, 
immateriality, and irrelevancy, the attorney of said Lucke 
stated as follows, to-wit: ‘I put this witness upon the 
stand to bring out two points. Oue is, that Kotzmaier, 
by his own statement, showed that he knew these blank 
deeds were in the possession of Mr. Andres. Another 
is, that he contracted for $400, and that Mr. Andres was 
authorized to sell them for $400” The court thereupon 
stated that he could not allow said Lucke to go into that, 
and an exception was then and there taken to said ruling, 
on the part of said Lucke.” 

Tt appears that the witness, Kettler, at one time made 
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an offer to purchase the lots in question, with other lots, 
but there is nothing in the case that connects his alleged 
purchase with the transactions involved in this case. They 
were wholly and entirely distinct. Had the evidence been 
admitted, it coukl not have thrown any light upon the 
questions involved here. 

We have carefully examined the bill of exceptions, and 
think that the decision of the district court upon the evi- 
dence was entirely correct, and are unable to find any error 
in the record. 


The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED, 
THE other judges concur. 


GEoRGE N. Younegson AND HELEN YOUNGSON, PLAINT- 


IFFS IN ERROR, V. RACHEL PowocKk, DEFENDANT 
IN ERROR, 


1. Practice in Supreme Court: MISTAKE IN JUDGMENT 
CORRECTED. Where an action was against two or more de- 
fendants jointly, and the verdict of the trial jury was in favor 
of the plaintiff but against one defendant only, and the court by 
mistake or oversight rendered judgment against both, the mis- 
take being conceded, in this court upon proceedings in error the 
mistake in the judgment will be corrected without remanding 
the cause for « new trial. 


2. The Evidence examined, and found sufficient to sustain the 
verdict of the jury. 


Error to the district court for Kearney county. Tried 
below before GASLIN, J. 


J. L, McPheelyand J. M. Stewart, for plaintiffs in error, 
cited: Smith v. Silvis, 8 Neb., 168. Leighton v. Stuart, 
10 Neb., 224. Huckabee v. Nelson, 54 Ala. 14. Lenoir 
v. Moore, 61 Miss., 400. 
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Joel Hull and PR. St. Clair, for defendant in error, cited: 
McCormick v. Stevenson, 13 Neb., 70. 6 Wait’s Actions 
and Defenses, 140. 


Reese, Cu. J. 


This was an action for the value of certain personal 
‘property alleged to belong to defendant in error, and which 
it is averred was converted to the use of plaintiffs in error, 
the value of which was $450. 

Plaintiffs in error filed a joint answer, in which they al- 
lege that, on or about the 30th day of April, 1885, one A. 
Pollock, husband of defendant in error, executed to plaint- 
iffs in error a promissory note for $303, payable October 
1,.1885, and that to secure the payment thereof he executed 
and delivered to said Helen Youngson a chattel mortgage, 
described in the petition of the defendant in error; that 
the alleged conversion of the property referred to in the 
petition of defendant in error was nothing more nor less 
than the foreclosure of the mortgage, and which was done 
with the knowledge and consent of defendant in error. 

The reply consisted of a general denial. 

The cause was tried to a jury, who rendered a verdict 
in favor of defendant in error for the sum of $175. This 
verdict is in the following form : 

“Richard L. Pollock, plaintiff, against G. N. Youngson, 
defendant. We, the jury in this case, being duly empan- 
eled and sworn, do find for the plaintiff, and assess the 
amount of damages the said plaintiff is entitled to recover 
of and from the said defendant at $175.” 

Upon this verdict a judgment was rendered, after which 
a motion for a new trial was made and overruled, and the 
canse is brought into this court by proceedings in error by 
the defendant below, who is plaintiff in error here. 

The judgment appears to have been rendered immedi- 
ately upon the return of the verdict, and on the next day 
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the motion for a new trial was filed, which was upon the 
following grounds: 

“Ist, The verdict is not sustained by sufficient evidence. 

“2d, The verdict is contrary to the law. 

“3d, Errors of law occurring on the trial, duly excepted 
to. 

“4th, Is contrary to the instructions of the court given 
on its own motion.” 

This motion having beeu filed after judgment, by both 
defendants, it would scem that they intended to disregard 
the apparent oversight of the jury in returning the verdict 
against Youngson alone. However, it is now insisted that 
the court erred in rendering judgment against plaintiffs 
in error, the verdict being against one. This seems to 
be conceded by counsel for defendant in error, for it is said 
in their brief that, “By mistake of the district judge, or 
the clerk, the judgment against both of these plaintiffs in 
error,” was rendered. This being conceded, the judgment 
can be corrected to that extent without the expense of a 
new trial. 

The remaining contention of plaintiff in error is, that 
the verdict is not sustained by sufficient evidence. The 
point of contention in the district court was as to the own- 
ership of the property at the time the mortgage was exe- 
cuted; or conceding defendant in error to have been the 
owner, it was contended by plaintiff in error that she had 
ratified the execution of the mortgage by her husband, and 
therefore was bound by it. 

Upon this part of the case there was a direct conflict in 
the evidence. The jury having found in favor of the de- 
fendant in error, their verdict cannot be molested. It is true 
that the amount of the verdict is much less than the jury 
would have been justified in returning for defendant in error, 
Under the evidence in the case, they found that the prop- 
erty was all hers at the time it was mortgaged by her hus- 
band, and that she had not ratified the mortgage as to any 
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part thereof. But these questions were submitted to the 
jury, and plaintiff in error cannot complain because the 
verdict as against him was too small. 

The judgment of the district court as against George N. 
Youngson will, therefore, be affirmed, and as to Helen 
‘Youngson will be reversed, but not remanded, unless upon 
motion of defendant in error. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


H. A. CHAMBERLAIN, PLAINTIFF IN ERROR, v. H. K. 
Brown, MicHArL PADDEN, AND JOHN J. LEE, 
DEFENDANTS IN ERROR. 


1. Error cannot be assigned upon a ruling or action of the district 
court made or taken with the consent of the complaining party. 


2. Bill of Exceptions: VERDicT. An objection that the ver- 
dict of the jury is not sustained by the evidence cannot be sus- 
tained unless all the evidence submitted to the jury is made a 

"part of the record and contained in the bill of exceptions. 


3. Error. A judgment will not be reversed for errors appearing in 
the record, unless such errors have prejudiced the rights of the 


complaining party. 


4. Instructions given and refused cannot be considered unless 
certified in the transcript by the clerk of the district court. 


Error to the district court for Cherry county. Tried 
below before T1rFany, J. 


W. H. Westover and J. C. Johnston, for plaintiff in 


No appearance for defendants in error. 
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ReEEsF, Cn. J. 


This was an action in replevin, instituted by the plaint- 
iff in error, for the possession of one sorrel horse and one 
mouse-colored mule. The action was instituted against H. 
K. Brown, who was the constable, and who had taken the 
property on execution to satisfy a judgment in favor of 
Michael Padden and against J. J. Lee. Padden was sub- 
stituted as defendant instead of Brown, under the provis- 
ions of Sec. 50 of the civil code, and filed his answer, 
denying plaintiff’s ownership, and alleging the ownership 
of Lee, the recovery of his judgment, and the levy upon 
the property. Lee also presented an answer, denying the 
ownership of plaintiff, admitting the levy under the exe- 
cution, and asserting his own title and right to possession, 
subject to the lien of Padden. 

A jury trial was had, which resulted in a verdict in favor 
of defendant, which we here copy: 

“We, the jury duly empaneled to try the issues joined 
in the above entitled cause, do find at the commencement 
of this suit that J. J. Lee was the owner of, and entitled to 
the possession of, the mouse-colored mule described in plaint- 
iff’s petition, and‘was entitled to the possession of the roan 
or sorrel-colored horse named in the plaintiff’s petition, and 
we do find the value thereof to be $100, and we do assess 
his damages at $100; and we do further find at the com- 
mencement of this action that the defendant, Michael 
Padden, was entitled to the possession of said mule and 
horse to the amount of his judgment of Michael Padden, 
-as proven, to-wit, $57.80, and damages in the sum of 
$0.01.” 

A. motion for a new trial was filed and overruled, where- 
upon a judgment was rendered upon the verdict, and to 
the ruling and judgment plaintiff excepts. 

The assignments contained in the motion fora new trial 
are as follows: 
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“Ist, There was irregularity in the proceedings, in 
this, to-wit: In permitting John J. Lee to be madea party 
defendant. . 

“2d. Thedamages of defendant Lee are excessive, and 
are not sustained by the evidence, the same appearing to 
have been given under the influence of passion or prejudice. 

“3d. ‘The verdict and judgment are contrary to, and 
are not supported by, the evidence, to-wit: There is no 
evidence that defendant Lee is, or was at the commence- 
ment of this action, the owner of the mule in controversy. 

“Ath. The verdict is contrary to law. 

“5th, The court erred in refusing to give the instruc- 
tion asked for by the plaintiff. 

“6th. The court erred in giving the two last instruc- 
tions given in the case. 

“7th. The court erred in refusing to sustain the plaint- 
iff’s motion to strike out all evidence concerning the con- 
tract between J. J. Lee and C. C. Collins, and Collins and 
Rolland. ° 

“8th. The court erred in overruling the plaintiff’s ob- 
jection to the introduction of said contract or evidence con- 
cerning the same, and in entering judgment on the verdict.” 

These assignments are substantially repeated in the peti- 
tion in error,and may be noticed in their order. As to the 
first assignment, it must be sufficient to say that the jour- 
nal entry of the district court, of date Oct. 11, 1886, shows 
that, “with the consent of counsel for plaintiff, J. J. Lee 
was made party defendant.” 

If, therefore, Lee was improperly made a party to the 
action, it was by no error of the court, as it was done by 
plaintiff’s consent, and he cannot now question it. , 

The second assignment will be considered in another 
part of this opinion. 

The third cannot be considered, as the bill of exceptions 
shows affirmatively that the evidence adduced upon the 
trial is not all contained in the bill of exceptions. From 
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that which is before us, it appears that Lee was at one time 
the owner of a part of the property in dispute, and that he 
contracted to sell the same, with other property, to C. C. 
Collins, from whom plaintiff claims as purchaser. We 
quote a portion of the testimony : 

Q. I understand you to say this mule had never been 
out of your possession ? 

A. It never did. 

Q. You owned it at that time? 

A. Yes, sir. 

Q. You may tell the jury the agreement and the con- 
tract. between you and Mr. Rolland. 

Objected to as immaterial and irrelevant. Overruled. 
Plaintiff excepts. 
Have you got that contract ? 
‘Yes, sir. 
Was that contract reduced to writing ? 
‘Yes, sir, 
Have you got it? 
[ have got it, yes, sir. (Witness produces a certain 
ate ) 

You may tell me whose signature that is? 

C. C. Collins. 

Who wrote it there? 

C. C. Collins. 

Whose is that—down below there? 

He wrote that name. C.C. Collins, and Collins 
sllaad: 

Whose name is that—down below there, 

That is mine. 

Who wrote it? 

I wrote it. 

The defendant offers this contract in evidence, and it is 
marked by the reporter ‘‘ Exhibit A.” 

The contract referred to is not attached to the bill of 
exceptions, and is not in the record in any form. What 
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its terms were, whether by it the sale was absolute or con- 
ditional, whether it was a contract of sale or an agreement 
to sell at a future day, we have no means of knowing. 
Therefore, we cannot say that the verdict was not sus- 
tained by sufficient evidence, all presumptions being in its 
favor; and this must dispose of the second assignment of 
error. 

As to the fourth assignment, it is perhaps true that the 
verdict is informal. Sec. 191 of the civil code provides 
that, where property has been delivered to the plaintiff, 
and the jury shall find in favor of the defendant, they 
shall also find whether he had the right of property or the 
right of possession only at the commencement of the suit; 
and if they find either in his favor, they shall assess such 
damages as they think right and proper for him. By the 
verdict in this case, the jury found that Lee was the owner 
of, and entitled to the possession of, the mule, and that he 
was entitled to the possession of the horse, and that the 
value thereof (of such possession) was $100. The essen- 
tial part of the verdict was, that Padden was entitled to 
the possession of both mule and horse, and it sufficiently 
appears that his right was valued at $57.80, which was 
shown to be within the value of the property. Although 
irregular, there is nothing of which plaintiff can complain, 
the irregularity being without prejudice to him, all the is- 
sues having been found against him. 

So far as the instructions are concerned, there is no ex- 
ception to any instruction given by the court, nor indeed 
ave any such instructions certified in the transcript. The 
bill of exceptions contains what were probably the in- 
structions given to the jury, but they are not certified to 
in any form, and cannot be considered. One instruction 
requested by defendant Lee is contained in the transcript, 
and was refused by the court, but of this plaintiff cannot 
complain. ; 

As to the seventh and eighth assignments, we have 
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already seen that the contract referred to is not in the 
record, and, therefore, that cannot be considered. 

No prejudicial error appearing of record, the judgment 
of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Kansas MANUFACTURING COMPANY, PLAINTIFF IN 
ERROR, V. JACOB WAGONER, DEFENDANT IN ERROR. 


1. Principal and Agent: SALE BY AGENT: PAYMENT: 
EVIDENCE. Plaintiff brought an action against defendant for 
the purchase price of a wagon, which it alleged it had sold 
to defendant. The defense pleaded by the answer was, that 
defendant had purchased the wagon from plaintiff’s agent 
not knowing of his agency, but believing the wagon belonged 
to the vendor; that be had paid therefor, with the excep- 
tion of twenty-five dollars, for which he offered to let judg- 
ment be rendered in favor of plaintiff. It was shown that 
the agent was deceased. On the trial the court permitted 
defendant when upon the witness stand to state the con- 
tract of purchase from the deceased, plaintiff at the time 
objecting. Held, No error,and not a violation of the provis- 
ious of section 329 of the civil code ; plaintiff not being in any 
sense the representative of a deceased person in the suit, 


TRIAL: EVIDENCE. Upon the introduction of plaint- 
iff’s evidence in chief, it produced evidence tending to show 
that its agent, who was deceased, conducted his business as au 
agency, and notin his own name, This evidence was met by 
defendant with testimony which tended to show otherwise, and 
that to all appearances the deceased had conducted the business 
ashisown. On rebuttal, plaintiff offered additional testimony 
tending to support-his theory of the case in that particular, 
which, upon objection being made, upon the ground that tho 
testimony offered was not proper as evidence in rebuttal, was 
excluded Ly the court, Held, No error. 
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Error to the district court for Platte county. Tried 
below before MarsHAtt, J. 


_W. M. Cornelius and Lamb, Ricketts & Wilson, for 
plaintiff in error, cited: Wamsley v. Orook & Hall, 3 
Neb., 344. Andrews v. National Bank, 7 Hun, 20, 
Hottister v. Barrows, 41 Vt. 156. Ransom v. Schmela, 
13 Neb., 73 and 298. Bancroft v. Sheehan, 21 Hun, 
550. Chadbourn v. Franklin, 5 Gray (Mass.), 312. 
Story on Agency, Sec. 78. Wharton an Agency, Secs. 
194, 744. 


Sullivan & Reeder, for defendant in error. 
Reese, Cx. J. 


Plaintiff in error, by its petition filed in the district 
court, alleged, in substance, that it was a corporation duly 
organized under the laws of the state of Kansas, and 
that on or about the Ist day of April, 1886, it sold 
and delivered to defendant one combination spring wagon, 
for which defendant agreed to pay the sum of $100; that 
no part of said sum had been paid; and that there was 
due from defendant to plaintiff the sum of $100, with 
interest from April 1, 1886, for which judgment was 
prayed. 

Defendant answered, denying the allegations of the 
petition as to the sale, and alleging that he bought the 
wagon referred to in the petition fron one George Yale, 
who at the time was dving business, in his own name, as a 
dealer in farm machinery, buggies, wagons, ete., in the 
city of Columbus, and that at said time the wagon was in 
Yale’s possession, who was the apparent, and claimed to 
be the real, owner thereof, and defendant believing that 
Yale was the sole owner of the wagon, and with no 
knowledge that any one else claimed an interest in or 
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ownership of the same, purchased it from Yale, who was 
indebted to him in the sum of $25; that the purchase 
price of the wagon was $85, from which the $25 of in- 
debtedness was deducted, and it was agreed that at least 
one-half of the purchase price should be paid in “ livery,” 
to be furnished to Yale by defendant; that he furnished 
livery to the amount of $26.50, and paid $10 in cash, all 
of which was done before defendant had any knowledge of 
plaintiff’s alleged interest in the wagon, or his claim of 
title. Defendant offered to allow judgment to be taken 
against him for the sum of $25. 

The reply consisted of a general denial. 

A trial was had to a jury, which returned a verdict in 
favor of plaintiff in error for $25, for which judgment 
was rendered. Plaintiff alleges error, and brings the cause 
into this court for review. 

The contract, under which it is claimed the wagon was 
furnished to Yale by plaintiff, is attached to the bill of 
- exceptions, and is of too gréat a length to be here copied. 
Tt must be sufficient to say that it was, in substance, the 
usual agent’s contract for the sale of machinery, providing 
that the title should remain in principal, that the agent 
should sell the same on commission, guarantee the notes 
taken, if any, take proper care of the material furnished 
him, ete. 

The agent of plaintiff, Mr. Welch, was called as a wit- 
ness, who testified to the execution of the contract by Yale, 
and that sometime thereafter he was in Columbus, and was 
informed of the sale of the wagon to defendant; that he, 
in company with Mr. Yale, called upon defendant, when 
defendant agreed to execute a note to plaintiff for $100, the 
price of the wagon, but declined to do so mntil certain de- 
fects in the wagon were remedied, which was done, but 
that he afterwards refused to execute the note. ‘This con- 
versation was denied by defendant absolutely. He was 
then asked to state the contract by which he purchased the 
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wagon from Yale, which he did, over the objection of 
plaintiff, and this is the first error assigned. 

It is claimed that the testimony of defendant, in which 
he detailed the contract between himself and George Yale 
(Yale being deceased), should not have been admitted, for 
the reason that the same is prohibited by section 329 of 
the civil code. This section provides, in substance, that 
no person having a direct legal interest in the result of any 
civil action or proceeding, where the adverse party is the 
representative of a deceased person, shall be permitted to 
testify to any transaction or conversation had between the 
deceased person and the witness, unless the evidence of the 
deceased person shall have been taken and read in evi- 
dence by the adverse party in regard to such transaction 
or conversation, or unless such representative shall have 
introduced a witness who shall have testified in regard to 
such transaction or conversation, etc. 

We are unable to see that the court erred in its rulings 
in that particular. 

There is nothing in the petition which discloses the fact 
that plaintiff brings its action as a representative of Yale. 
In fact, it appears that such is not the case. The action is 
founded on an alleged contract between plaintiff and de- 
fendant, the allegation being that plaintiff, by its agent, 
Yale, sold and delivered the wagon to defendant. If de- 
fendant had purchased the property from Yale, believing it 
to have been his (Yale’s) property, as he testified, we can see 
no reason why he could not testify to that fact when sued 
for its price by a third party. 

In the outset of the trial plaintiff’s agent, Welch, was 
called upon the stand, who testified that Yale was engaged 
in business solely on commission; that he was a man with- 
out means, aud had no goods of his own for sale; that he 
was furnished a sign by plaintiff, which he was directed to 
put across the sidewalk in front of his office, and that upon 
that sign were printed the words, “Agency of the Caldwell 
Wagon—George Yale, Agent.” 
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A number of witnesses were called by defendant, who 
testified, in substance, that to all appearances Yale had 
carried on business in his own name, and in his own be- 
half; that when sales were made he took notes in his own 
name, and seemed to be doing business in that way. 

After the testimony on the part of defendant was closed, 
plaintiff sought to enter again upon the investigation of 
the manner in which Yale was doing business, the appear- 
ance of his place of business, from signs and otherwise, 
which, upon objection, we think was properly excluded. 
Plaintiff seems to have taken the burden in this respect in 
the first stages of the trial, and it could not properly be 
permitted to go over the same ground, as in rebuttal. 

It is insisted that Yale had no power to barter the goods, 
and that he could sell plaintiff’s goods only for money, and 
could not turn them out to pay his own debts. There can 
be uo doubt of this proposition. And had defendant pur- 
chased the wagon in the manner detailed by him, knowing 
that it was the property-of a third party, left for sale, 
plaintiff might have had a cause of action against him, 
either in replevin or for the conversion of the property. 
But that is not this case. 

Plaintiff, by its petition, assumes the attitude of saying 
it is true that Yale sold this wagon to defendant ; it is true 
that defendant has, in part, paid the purchase price; but 
that sale not having been made in accordance with the au- 
thority of the agent, we will affirm it to the extent of the 
sale, but disaffirm it so far as the payment was concerned. 
This they could not do. Chariton Plow Co. v. Davidson, 
16 Neb., 377. 

Complaint is made of an instruction given to the jur 
by the court, upon its own motion, but as no exception 
was taken, the instruction cannot be noticed. 

Certain instructions were asked by plaintiff, which the 
court refused to give, and to which refusal plaintiff ex- 
cepted. It is not deemed necessary to set out these in- 
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structions at length, as they have been virtually disposed 
of by what we have hereinbefore said. 
The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


Tue other judges concur, 


ALonzo MEAD, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 


J. Larceny: DEVINITION. Simple larceny is the felonious tak- 
ing and carrying away of the personal goods of another, with 
intent to deprive the owner, permanently, of his property. The 
taking must be with a felonious intent, otherwise there is no 
larceny. If A should take the property of B, believing that it 
was with B’s consent, and that the property belonged to A, 
there could be no larceny, because no criminal intent. 


re) 


—: EVIDENCE examined, And Held, Not sufficient to sustain 
a verdict of guilty of larceny. 


Error to the district court for Adams county. Tried 
below before Gasuin, J. 


A. H. Bowen, for plaintiff in error, cited : Lhompson 
v. The People, 4 Neb., 528. 


Wm. Leese, Attorney General, for defendant in error, 
cited: Rex v, Gilbert, 1 Moody Crowu Cases, 185. Com. 
v. Wilde, 5 Gray (Mass.), 83. Ainsworth v. State, 11 Tex. 
Ct. of App., 3389. Reg. v. Slowly & Humphrey, 12 Cox 
C. C., 269. Wharton Crim, Law, Sec. 947 (9th Ed.) 


Reesg, Cu. J. 


At the June term, 1887, of the district court of Adams 
county, the county attorney of said county filed an infor- 
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mation, charging plaintiff in error with stealing a mule, 
on the 18th day of the same month, from A. C, Lindquist. 

Upon arraignment, plaintiff in error pleaded not guilty, 
and on the 24th day of June a trial was had, which re- 
sulted in a verdict of guilty, and on the same day he was 
sentenced to confinement in the penitentiary for the term of 
four years. Te brings the cause to this court by proceed- 
ings in error, alleging that the verdict of the jury was not 
sustained by sufficient evidence; that it was contrary to 
law; and that the court erred in overruling a motion for 
a new trial, 

The principal contention of plaintiff in error is, that 
the verdict of the jury was not sustained by snfficient 
evidence. 

The testimony introduced on the part of the state shows 
that Lindquist was the owner of the mule in question, on 
the day of the alleged larceny, when he was approached 
by plaintiff in error, suggesting a trade. He declined to 
trade the mule for other property, saying that there was 
achattel mortgage on it, and he wanted to sell it. Plaint- 
iff in error then proposed buying it, if Lindquist would 
wait a short time, saying that one Lee had a mate for a 
horse which he had and would buy him, but that he and 
Lee were not friendly, “and Lee would not buy directly 
from him. Soon after that, Lee came to the barn and 
offered plaintiff in error $90 tor the horse, but no sale was 
made, and Lee went away. Plaintiff in error then asked 
Lindquist to take the horse and go to where Lee was and 
get the $90, which Lindquist refused to do, saying that he 
was astranger. He finally went and saw Lee, when Lee 
told him to return to the stable and he would be there in a 
few minutes and pay the price demanded. Lindquist then 
returned to the stable and informed plaintiff in error what 
had transpired. Plaintiff in error began to remove the 
saddle from the mule, when Lindquist informed him that 
the saddle must not be removed until he got his money. 
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Plaintiff in error then left the barn, when Lee soon after 
came in, saying he would have the money in a few minutes, 
and for Lindquist to take the horse out of the barn and 
hitch him to a post by the bank, which Lindquist did. 
It is shown that the mule was soon afterwards removed 
from its place in the barn and tied beside plaintiff’s re- _ 
maining horse. The buggy or carriage in which plaintiff 
had driven to Juniata that morning had been removed to 
the rear of the barn, by the owner of the barn. Plaintiff 
in error soon afterward returned, hitched his horse and the 
nule to his buggy, and departed. He was soon afterward 
followed and arrested for the larceny. 

Upon the trial he testified, in his own behalf, that he 
did not know of the removal of the horse, nor of the sub- 
stitution of the mule in its place in the barn, until he re- 
turned, and finding them so situated he supposed the 
exchange had been made by Lindquist, and without stop- 
ping to inquire further he hitched up and left. 

There is considerable in the evidence which savors very 
strongly of dishonesty on the part of plaintiff in error, 
but as to whether he intended to steal the mule, is a ques- 
tion upon which we will express no opinion. 

Upon the trial the court gave to the jury but one in- 
struction, which was as follows: 

“Tf you find from the evidence in the case the defend- 
ant took, stole, and carried away, or drove off the mule of 
the person to whom it is alleged in the information the 
same belonged, in Adams county, Nebraska, on or about 
the time alleged, with the intent to permanently deprive 
the owner thereof of his property, you will render a ver- 
dict of guilty. Bearing in mind, if you entertain a well 
grounded, reasonable doubt as to the guilt of the defend- 
ant, you will find him not guilty.” 

‘No exception appears to have been taken to this instruc- 
tion, and it cannot be considered, except in so faras it may 
aid in the investigation of the question in hand. 
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Tt will be seen that no direction or information was 
given the jury as to what the crime of larceny consisted, 
except that, if the property was taken with the intention 
of permanently depriving the owner of it, the verdict 
should be guilty. It is true the words “took, stole, and 
carried away,” occur in the instruction, but there is noth- 
ing in the instruction which told the jury that the taking 
must be with felonious intent. Thompson v. People, 4 
Neb., 524. 

A number of questions naturally arise in a case of this 
kind upon which atrial jury should be instructed, viz., as 
to what constitutes the crime of larceny; the difference 
between larceny and obtaining property by false pretense; 
the felonious intent of plaintiff in error, or the want of it, 
at the time the property was taken. That if the jury 
found that, upon his return to the barn, he found the mule 
standing with his remaining horse, in the place of the one 
which had been removed by Lindquist, and actually be- 
lieved that Lindquist had made the exchange in his ab- 
sence, that fact could be considered for the purpose of 
arriving at his intent, whether criminal or otherwise. 
There is no doubt but that he took the property alleged to 
have been stolen. It is quite probable that he took the 
mule with the intention of permanently depriving the 
former owner of the property, yet this would not necessa- 
rily constitute the crime of larceny. The testimony is 
very unsatisfactory upon these questions. It is clear 
enough that the title to the property did not pass from 
Lindquist to plaintiff in error, and that he had no legal 
right to remove the property ; but its removal under such 
circumstances would not necessarily constitute the crime of 
larceny. There must have been the criminal intent. The 
taking and carrying away must have been feloniously done, 
with the purpose of depriving the owner permanently of 
his property. That is, the taker must have known that 
the property was not hisown; that it belonged to auother ; 
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that he had no legal right to take it, and the taking must 
have been with the intent to steal it—a felonious taking. 
Maxwell’s Criminal Procedure, 360. Suppose plaintiff 
in error actually believed that his horse had been removed 
by Lindquist (which was true), and that the mule had been 
placed beside the remaining horse as a delivery to him, 
there could have been no larceny, whatever the real fact 
may have been. There is no competent proof that Lee 
and plaintiff in error were conspiring to deprive Lind- 
quist of his property unlawfully. Although their conduct 
might have been somewhat suspicious, yet this question 
was not submitted to the jury, and they could not consider 
it. Upon the whole case, we think there was not sufficient 
to warrant a verdict of guilty, and a new trial should have 
been awarded. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings in accordance with 
law. 


REVERSED AND REMANDED. 


THE other judges concur. 


Isaac L. Hurr, PLAINTIFF IN ERROR, V. JAMES SLIFE 
DEFENDANT IN ERORR. 


1. Guaranty: LIABILITY OF GUARANTOR. One who before ma 
turity unconditionally guarantees the payment of a promissory 
note becomes absolutely liable upon default of the maker. 
Hungerford v. Brown, 34 N. W. Rep., 161. 


— The mere neglect of the holder of a note to 
sue the maker, does not discharge the guarantor, although the 


maker becomes insolvent. Brown v. Curtiss, 2 Comstock, 225. 


Error to the district court for Adams county. Tried 
below before Morris, J. 
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O. B. Hewett, for plaintiff in error, cited: Daniels on 
Neg. Inst., Vol. 1, 528, Secs. 667, 669, 697. Bouvier’s 
Law Dictionary, defining “endorsement,” note 6. Brandt 
on Suretyship and Guaranty, Secs. 79, 84, 168, 169. 
Wait’s Act. and Def., Vol. 7, 364, Sec. 1. Green v, 
Dodge, 2 Ohio Rep., 431 to 440, and notes. Newton 
Wagon Co. v. Diers, 10 Neb., 289, and cases there cited. 


J, M. Ragan and J. B. Cessna, for defendant in error, 
cited: Hance v. Miller, 21 Ill., 686. Burnham v. Gal- 
lentine, 11 Ind., 295. Heard v. Dubuque County Bank, 8 
Neb., 10. 


Reess, Cua. J. 


This action was founded upon the guaranty of the pay- 
ment of a promissory note. The note was executed by 
one Zenas Farrer, to plaintiff in error, on the 12th day of 
March, 1881, and payable on the first day of October of 
the same year, to plaintiff in error or order. The guar- 
anty endorsed upou the note was iu the following lan- 
guage: “TI guarantee the payment of the within note. 
I. L. Huff” 

The answer of the plaintiff in error, filed in the district 
court, alleges that the note was sold and delivered to de- 
fendant in error by plaintiff in error, before maturity, 
and that the guaranty was executed at the time of the 
sale, and delivered as an endorsement, for the purpose . 
‘of transfer and assignment in the ordinary course of 
business; that defendant in error had neglected to make 
any effort to collect the note from the maker thereof, 
aud that it was not presented to him and payment de- 
manded when it became due, and that plaintiff in error 
was not notified of the non-payment of the note until 
long after its maturity, and a few days before the com- 
mencement of the action; that at the time the note became 
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due, the maker was solvent, and collection could have 
been made ; but, that since said time, he had become in- 
solvent, and the means of security held by plaintiff in 
error had been lost, by reason of the neglect of defendant 
in error to scasonably notify him of such non-payment. 

The reply admits the purchase of the note before its 
maturity, but denies each and every other allegation of the 
answer. 

The cause was tried to a jury. Upon the trial defend- 
ant in error offered as evidence the note, with the gnaranty 
written thereon, as hereinbefore set out, and rested his 
case. 

Plaintiff in error then ealled as a‘witness Zenas Farrer, 
the maker of the note, and inquired of him whether the 
note was presented to him at the time it became due, and 
whether any demand was made upon him by plaintiff in 
error, as the holder thereof. Objection was made to this 
question, for the reason that the evidence sought thereby 
was incompetent and immaterial, which objection was sus- 
tained by the court. He was then asked to state if the 
note was secured in any manner. And again, whether he 
was able to pay it at the time it became due, and when he 
first learned that this note was in the possession of the 
present holder, defendant in error. These questions were 
objected to for substantially the same reason as that inter- 
posed to the first question, and the plaintiff in error, after 
taking exceptions, rested his case. 

It is said in the transcript that the court then instructed 
the jury and they retired to consider their verdict, but we 
find no instruction set out in the trauscript. Neither do 
we find any assignment of error in the motion for a new 
trial, which attacks the instruction given to the jury by 
the trial court ; the grounds of the motion for a new trial 
being: 

“1st. That the verdict and judgment is not sustained 
by sufficient evidence, and is contrary to law. 
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“2d. For errors of law occurring on the trial, and 
duly excepted to by the defendant.” 

The jury returned a verdict in favor of defendant in 
error for the amount due upon the note, aad upon which 
verdict, after the motion for a new trial had been over- 
ruled, judgment was entered. 

Plaintiff brings the cause to this court by proceedings 
in error, alleging as the grounds thereof that the court 
erred in exclnding the testimony offered by plaintiff in er- 
ror, and in overruling the motion for a new trial. 

The only question involved is, whether the district court 
erred in refusing to permit plaintiff in error to prove the 
allegations presented in his answer—that no notice was 
given plaintiff in error of the failure of the maker to pay 
the note, and the failure of the holder to institute season- 
able proceedings against the maker, he having become in- 
solvent after the maturity of the note. 

These questions were in part before this court in Bloom 
v. Warder, 18 Neb., 476, and it was there held that a guar- 
anty of payment, with waiver of protest, demand, and uo- 
tice of non-payment endorsed upon the note, was an abso- 
lute contract upon a lawful consideration, that the money 
expressed in the note should be paid when due, at all 
events, and without reference to the diligence of the holder 
of the ability of the maker to pay. 

This case, however, being somewhat different from that 
one, we have re-examined the question, and conclude that 
the district court did not err in its ruling upon the objec- 
tion to the proffered testimony. 

The decision of courts upon this question are not uni- 
form, and cannot be harmonized, but we think that the 
great weight of authority is in favor of the doctrine held 
by the district court. 

We note the following cases, which are nearly all di- 
rectly in point: Lfungerford v. O’ Brien, 34 N. W. Rep., 
161. Allen v. Rightmere, 20 Johnson, 364. Brown v. 
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Curtiss, 2 Comstock (N. Y.), 225. Roberts v. Riddle, 79 
Pa, St. 468. Peck v. Frink, 10 Towa, 193. Fuller vu. 
Tomlinson (Ia.), 12 N. W. Rep., 127. Clay v. Edgerton, 
19 O. St., 549.- Roberts v. Hawkins (Mich.), 38 Albany 
Law Journal, 66. 

These cases go upon the theory that the guaranty is ab- 
solute and unconditional, and not like the conditional con- 
tract. of endorsement, which is to pay on demand being 
made on the maker, and notice of dishonor given to the 
endorser in case payment is not made by the maker. 

In Brown v. Curtiss, supra, Judge Bronson, in deliver- 
ing the opinion of the court, says, that in such cases the 
guaratitor is neither the maker nor endorser of a promis- 
sory note. “On the contrary, he has, in very plain terms, 
made a contract of a different kind from either of those— 
one well known to the law; and by that contract he must 
either stand or fall. He has guaranteed the payment of 
G. I. Brown’s note; and we have no right to turn that 
contract into one of a different kind. This is so plain a 
principle that it would seem to be enough to mention it 
without saying anything more.” 

But the writer of that opinion enters upon a thorough 
discussion of the question, in which a great number of 
cases are cited and considered. 

In Clay v. Edgerton, supra, Chief Justice Brinkerhoff, 
in writing the opinion, says: “Weare aware that cases 
may be found in which the point has been ruled otherwise, 
but it would seem tu us that the reasoning of Bronson, 
judge, in Brown v, Curtiss, is unanswerable and_irresist- 
ible.” 

The latter case was one in which, as in this, the holder 
of a promissory uote transferred it, and endorsed thereon 
the following: “I guarantee the payment of the within 
note to C. Edgerton, or order. Isaac Clay.” It was held 
that this was an absolute and unconditional guaranty, and 
no affirmation in the petition of demand and notice was 
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requisite to make a prima facie case for recovery upon it. 

This case would dispose of that portion of the answer 
of plaintiff in ervor which seeks to defend upon the ground 
that no demand had been made, nor notice given, of non- 
pay ment, 

In Allen v.. Rightmere, Chief Justice Spencer, in deliv- 
ering the opinion of the court, which was in a case similar 
to the one at bar, says: “The undertaking here is not con- 
ditional, it is absolute, that the maker shall pay the note 
when due, or that the defendant will himself pay it.” If, 
then, the contract of plaintiff in error was absolute and 
unconditional, it would follow that the district court did 
not err in its rulings upon the testimony offered, and that 
the judgment should be affirmed, which is done, 


JUDGMENT AFFIRMED, 


Tue other judges concur. 


ALEXANDER BROTHERS, PLAINTIFFS IN ERROR, V. 
JOSEPH GRAVES, DEFENDANT IN ERROR. 


Chattel Mortgage: FICTITIOUS NAME: SALE OF PROPERTY BY 
MORTGAGOR UNDER ANOTHER NAME. A purchased certain per- 
sonal property from B on time, and for the purpose of securing 
the purchase price executed a chattel mortgage on the property 
purchased. The purchase was made and the chattel mortgage 
executed under an assumed and fictitious name. The parties 
to the transaction being unacquainted, the vendor supposed 
the name given was the true name of the purchaser. The pur- 
chaser stated that his residence was in Webster county, which 
was correct, and the mortgage was duly filed in the proper 
office in that county. Subsequent to the filing of the mortgage 
A sold the property to C, under his true name, after C had ex- 
amined the records for chattel mortgages executed by A, and 
finding none. Ia an action of replevin by B against C for the 
possession of the mortgaged property, Jt was Held, Thab B should 
recover judgment. 
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Error to the district court for Webster county. Tried 
below Lefore Gasiry, J. 


Kaley Bros. and Batty & Casto, for plaintiffs in error, 
cited: Ahdnan v. Meyer & Schurman, 19 Neb., 68. Mar- 
seilles Mnjg. Co. v. Morgan, 4 Neb., 69. Nelson v. Geary, 
15 Neb., 535. Blystone v. Burgett, 10 Ind., 28. Wells on 
Replevin, Secs. 223-312. Smith & Co. v. McLean, 24 
Towa, 329. Jordan v. Hamilton County Bank, 11 Neb., 
501. 


J. &. Gilhum, for defendant in error, cited: Wooster v. 
Lyons, 5 Blackf. (Ind.), 60. Leaphardt v. Sloan, Id., 278. 
Addison Contracts, Sec. 40. 


Reese, Cu. J. 


This case was tried upon a stipulation of facts, in con- 
nection with the deposition of one witness, and copies of 
certain notes and a chattel mortgage. The facts as agreed 
upon were, substantially, that on the 6th day of Novem- 
ber, 1885, plaintiffs were engaged in the business of buy- 
ing and selling horses and mules, at Hastings, in this 
state; that on that day a man came to their barn and 
gave his name as Albert McCoyl, representing that he 
resided in and was engaged in farming on the north- 
west quarter of section sixteen, township four, range 10, 
Webster county, neav the town of Cowles; that he de- 
sired to purchase a span of horses, and gave plaintiffs the 
names of two or three parties whom he said knew him, 
and went with plaintiffs to see them, but they were not 
in their places of business at the time the plaintiffs and 
purchaser were there. Plaintitfs finally concluding that 
it would be safe to sell him the team, closed the contract 
at $260, $200 of which was represented by a promissory 
note due on the Ist day of November, 1886, the rema‘a 
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ing $60 by a promissory note maturing on the Ist day 
of March, 1886., The mortgage was given on “one dark 
iron gray mare, about six years old, about fifteen and a 
half hands high, one spotted mare, about five years old, 
about fifteen ond a half hands high, bought of Alexander 
Brothers, this day; one bay horse, about five years old, 
about sixteen hands high; one set of double farm harness; 
one Studebaker Manft. farm wagon, almost new; one red 
cow, about seven years old, owned by said mortgagor, frec 
from all liens and now in my possession, on north-west 
corner Sec. 16, T. 4, R. 8, Webster county.” 

This sale was made on Friday. Soon after the execu- 
tion and delivery of the promissory notes and mortgage, 
plaintiffs forwarded the mortgage to the county clerk of 
Webster county, with instructions to file the same of 
record. The mortgage was received by the clerk at nine 
o’elock on Monday morning, and filed at fifteen minutes 
thereafter. ‘The property being delivered to the purchaser 
at the time of the sale, he started toward Cowles, Web- 
ster county, the same evening, aud arrived there sometime 
Sunday evening, the 8th, and on Monday morning he 
went to Red Cloud, arriving there about eleven o’clock in 
the forenoon, and after trying to obtain a Joan on the 
spotted mare from several parties, he approached the de- 
fendant for that purpose. About two o’clock of that day, 
defendant having examined the county records, purchased 
the property in dispute, paying the principal portion of 
the purchase price in cash. Thé person from whom he 
purchased gave the name of Davis, which was his real 
name, the name McCoy], assumed at the time of the pur- 
chase of the property from plaintiffs, being fictitious. 
Within a very short time after the sale of the property 
by plaintiffs, they learned of the purchase thereof by de- 
fendant, when this suié was instituted. 

The deposition referred to in the stipulations of facts 
is that of George Davis, alias Albert McCoy], who, at the 
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time of the taking of the deposition, was in custody and 
detained in the county jail of Buffalo county for safe keep- 
ing. In this deposition he testifies to substantially the 
same facts as stated above. He bought the property of 
plaintiffs, under the name of McCoyl, executing the 
mortgage thereon, and sold it to defendant under the name 
of Davis, his true name, after the mortgage was filed. 
Upon a trial, the district court found in favor of defend- 
ant. Judgment being rendered upon such finding, plaint- 
iffs bring the case to this court by proceedings in error. 

The case presents some rather new features, and no case 
in point is presented by the brief upon either side, and we 
are unable to find any such case. There is no doubt but 
that the execution of a chattel mortgage vests the title in 
the mortgagee. Adams v. National Bank, 4 Neb., 373. 
Marseilles Mfg. Company v. Morgan, 12 Id., 69. 

It would scem that the sale and delivery of the prop- 
erty to Davis, under the assumed name of McCoyl, trans- 
ferred the title of the property to him, which was imme- 
diately transferred back by the mortgage. ‘The mortgage 
was valid. By it the title was transferred to plaintiffs 
as fully as it had been received by the purchaser from 
them. Plaintiffs acted in good faith, and immediately 
thereafter, and before the purchase by defendant, placed 
the mortgage on record in the proper county. Who 
then did Davis defraud? Was it plaintiffs? We think 
not! It is true he bought the property of them, but 
he secured the purchase price by at least the whole prop- 
erty purchased. It would make no difference as to what 
his real name was, so far as they were concerned. They 
had the mortgage on the property, which was their secn- 
rity. That mortgage could be enforced at any time. He 
sold the property to defendant, representing it to be free 
from incumbrance, when it was not; representing that 
the title was vested in him, when it was not; that he 
could convey a perfect title, when he could not. And of 
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which fact the purchaser had constructive notice. We 
think, therefore, that the learned judge of the district court 
misapplied the law, and that his decision upon the agreed 
facts was erroneous. 

The judgment of the district court is therefore reversed, 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


The other judges concur. 


GroRGE P. MULDOON, PLAINTIFF IN ERROR, V. Isaac 
L&vI, DEFENDANT IN ERROR, 


1. Appeal: PRACTICE. A judgment was rendered against de- 
fendant in the county court. Within ten days thereafter he 
filed an undertaking for appeal. Subsequently, but more than 
thirty days after the rendition of the judgment, he filed his 
transcript in the district court, whereupon defendant in error 
filed his motion for a judgment in his favor, similar to that en- 
tered by the county court, without filing an additional tran- 
script. The motion was sustained and judgment entered ac- 
cordingly. Held, No error. 


re) 


Constitutional Law. Chapter 97 of the Session Laws of 
1887, being, “ An act to amend section 1011 of the code of civil 
procedure, and to repeal said original section,’? Held, To be 
constitutional, in so far ag it was amendatory of the section re- 
ferred to, and to that extent, at least, valid. 


3, —~—: AMENDMENT OF sTaTuTES. Where a statute contains 
invalid or unconstitutional provisions, if the valid and invalid 
are capable of separation, only the latter are to be disregarded. 
Board of Supervisors v. Stanley, 105 U. S., 8. C. Rep., 305. 


Error to the district court for Douglas county. Tried 
below before Doang, J. 


A. N. Ferguson, for plaintiff’ in error, cited: Smails et 
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al. vu, White, 4 Neb., 353. Miller v. Hurford, 11 Neb., 
377. Harland v. Territory, 13 Pacific Rep., 458. 


Ofut & Inglish, for defendant in error, cited: White v. 
- The City of Lincoln, 5 Neb., 516. Cooley’s Constitu- 
tional Limitations, 148-178, 5th Ed. 


Reese, Cu. J. 


This action was originally instituted in the county 
court of Douglas county. 

On the 80th day of December, 1887, judgment was 
rendered in favor of defendant in error. Within ten days 
thereafter an appeal bond was filed by plaintiff in error. 
On the 3d day of February following he filed his tran- 
script in the district court. Defendant in error thereupon 
moved for judgment thereon, as in the court below, for 
the reason that plaintiff in error had failed to perfect 
his appeal within thirty days, as provided by the act ap- 
proved March 31st, 1887, section 1011, Compiled Statutes 
of 1887. This motion was sustained, and a judgment eu- 
tered similar to that entered by the county court. 

Plaintiff in error presents the cause to this court by pro- 
ceedings in error. 

Two questions are presented for decision. 

Ist. It is contended that the court erred in rendering 
judgment against plaintiff in error on his transcript, filed 
by him. 

The provisions of the section referred to are as follows: 
“Tf the appellant shall fail to deliver the transcript and 
other papers, if any, to the clerk, and have his appeal 
docketed as aforesaid, within thirty days next following 
the rendition of said judgment, the appellee may, at the 
first term of the district court after the expiration of 
thirty days, file a transcript of the proceedings of such 
justice, and the said cause shall, on motion of said ap- 
pellee, be docketed ; and the court is authorized and re- 
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quired, on his application, either to enter up a judgment 
in his favor similar to that entered by the justice of the 
peace, and for all costs that have accrued in the court, 
and award execution thereon, or the said court may, with 
the consent of such appellee, dismiss the appeal, at the 
cost of the appellant, and remand the cause to the justice 
of the peace to be thereafter proceeded in as if uo appeal 
had been taken,” ete. 

A reasonable construction of this section would doubtless 
be, that if the appellant, after having filed his appeal bond 
in the court where the judgment was rendered, shall fail 
to file a transcript of the judgment in the district court, 
the appellee may, at any time after the expiration of thirty 
days, file such transcript, cause the ease to be docketed, and 
a judgment rendered or the appeal dismissed, as he may 
prefer. But if, after the expiration of the thirty days, 
the appellant, having lost his right of appeal, should file 
the transcript, the same action may be taken thereon as 
though the transcript had been filed by the appellee. The 
evident purpose of the Jaw is, that a transcript of the 
judgmeut of an inferior court must be on file in order 
that the district court may have jurisdiction to render the 
judgment or dismiss the case. There can be no good rea- 
son assigned for requiring two transcripts to be on file 
before the district court can make either of the orders 
referred to, The law does not require an unnecessary 
thing. The transcript being on file, the court would have 
jurisdiction. Johnson v. Van Cleve, 23 Neb., 559. 

The second and next contention of plaintiff in error 
is, that the act of 1887 is unconstitutional and void. This 
is based upon section 11 of article 3 of the constitution, 
which provides that, “No bill shall contain more than 
one subject, and the same shall be clearly expressed in its 
title.” The title to the act in question is, “An act to 
amend section 1011 of the code of civil procedure, and to 
repeal said original section,” 
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It is insisted that that section contained but one sub- 
ject, to-wit, the time of docketing an appeal, and the con- 
sequence of the failure to do so in the time required, 
while the new act not only amends that section, but pro- 
vides a substitute for section 1010a, the preceding section, 
which regulates the time for filing pleadings -in the dis- 
tirct court on appeals from the county or justice courts. 
It is not necessary to discuss the constitutionality of the 
latter clause of the act of 1887, which provides the time 
in which pleadings shall be filed in the district court, as 
that question is not before us. It is sufficient to say, that 
that portion of the section referring to the subject con- 
tained in the old section is complete and within the title 
of the act, and under the rule stated in Stade, ex rel, Miller, 
v. Lancaster County, 17 Neb., 85; State v. Hurds, 19 Id., 
323; and Board of Supervisors v. Stanley, 105 U. S., 305, 
is in full force, unaffected by the constitutional inhibition 
referred to. 

The judgment of the district court is therefore affirmed 


JUDGMENT AFFIRMED, 


THE other judges concur. 


ANDREW KIEWIT, PLAINTIFF IN ERROR, V. JAMES 
CARTER, DEFENDANT IN ERROR. 


1. Building Contract: BOND: MECHANIC’s LIEN. Where 
the contractor for the erection of a building gave a bond with 
sureties to “faithfully perform all the covenants and agreement 
contained in the building contract,” etc., and the building con- 
tract provided that he was “to furnish all the material, such as 
lumber, hardware, brick, lime, sand, painis, oils, etc.,as may be 
necessary to complete said house according to the plans and 
specifications, Held, That 2 failure to pay for such materials, 
whereby a mechanic’s lien was filed on the building and lot, 
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was a breach of the condition of the bond, and rendered the 
builder and his sureties liable thereon. 


2. Trial: REMANDING CAUSE FOR JUDGMENT. Where a district 
court remanded a cause tried in the county court and taken on 
error to the district court to the county court to certify in the 
judgment that a certain party was surety, Held, That while 
the district court had authority to modify the judgment in that 
regard, the surety in whose favor the judgment was modified 
could not complain of the procedure. 


Error to the district court for Douglas county. Tried 
below before Grorr, J. 


Estabrook & Irvine, for plaintiff in error, cited: Miller 
v. Stewart, 9 Wheat., 680. People v. Chalmers, 60 N. Y., 
154. Ludlow v. Simond, 2 Caines Ca., 1. Long v. Pike, 
27 Ohio St., 498. Brandt on Suretyship, 370-373, and 
cases cited: Zuylor v. Jeter, 23 Mo., 244, 


N, J. Burnham and W. W. Slabaugh, for defendant in 


error. 


MaxweEL.tu, J. 


This action was brought in the county court of Douglas 
county by the defendant in error against Joseph Kough, 
as principal, and the plaintiff in error and others, as sure- 
ties, on a bond given by the defendants below to the 
plaintiff below, conditioned for the performance of a 
building contract by the defendant below, Kough. Judg- 
ment was rendered in the county court against the defend- 
ants generally, for $329.29 and costs. The plaintiff in 
error instituted proceedings in error in the district conrt. 
Upon the hearing of the petition the conrt rendered judg- 
ment affirming the judgment below, “except as to the 
error assigned in paragraph one of said petition, to-wit: 
That the said judgment does not certify which of the 
defendants is principal debtor and which are sureties. As 
to said alleged error, it is ordered that: the county court 
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correct. said judgment so as to certify therein that the 
suid Andrew Kiewit is surety.” To procure a reversal of: 
this judgment this proceeding was instituted. 

None of the testimony introduced on the trial is preserved 
in the record, hence the case is submitted on the pleadings. 

The plaintiff below (defendant in error) alleges in his 
petition, “That on the 18th day of August, 1885, said de- 
fendant entered into a bond to him, said plaintiff, in the 
sum of $500 (a copy of which is hereto attached and made 
a part of this petition), that said J. S. Kough would 
faithfully perform all the covenants and agreements con- 
tained in one certain building contract made by and be- 
tween said plaintiff Carter and defendant Kough, and 
made a part of this petition. 

“Plaintiff states that said defendant Kough did not 
faithfully perform all the covenants and agreements con- 
tained in said building contract, to plaintiff’s damage in 
the sum of $500, in the following particulars: Outhouse 
short one ventilator, value $1.50; one window, $2 ; cistern 
short in capacity 25 bbls., $7; short 25 feet overflow pipe, 
six inches, $7.50; one iron cover, $3.50; filter filling, 
$2.50 ; ornaments, $18; six iron air-grates, 3 in, by 3 in., 
$2.40; eight brass window locks, $2.40; four brass door 
bolts, $1.60 ; eaves nupainted inside, $5.50; two transoms 
short, $6; stecl screws instead of brass ones, $1.50; 
Japan escutchcons, $2.50; walks six inches short in 
width, length thereof being 170 feet, $2.25; failure to re- 
move top soil on lot, $28.75; defective plastering $15; 
main building short two feet $20.40. 

“Plaintiff also paid for the use and benefit of defendant 
ou mechanic’s lien upon said property,in excess of balance 
on original contract price, the sum of $270, the said liens 
being for material purchased by defendant Kough for the 
erection of said building, and for which he was liable for 
bnt neglected and refused to pay, this subjecting plaintiff’s 
property, a frame cottage in lof No. 5, block 3, in sub- 
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division of J. I. Redick’s addition, to the payment of said 
liens, in all to the sum of $670, althongh he was re- 
quested by the plaintiff to pay the same. 

“Plaintiff further alleges that in addition to said con- 
tract. herein set forth and referred to, the following speci- 
fications, which are also made a part hereof, with reference 
to the specific items of damage, and were made a part of 
said contract between said parties.” The contract referred 
to is as follows: 

“Omaua, Nep., August 4, 1885. 

“J. S. Kough, of Omaha, Neb., agrees to build a frame 

cottage, with cistern, sidewalks, and outbuildings, on lot 
No. 5, block 3, in subdivision of J. I. Redick’s addition 
to the city of Omaha, for Dr. James Carter, of the same 
place, according to the plans and specifications which are 
hereto attached and made a part of this agreement. 
_ “He further agrees to furnish all the material, such as 
lumber, hardware, brick, lime, sand, paints, oils, ete., as 
may be necessary to complete said house according to the 
plans and specifications. 

“He further agrees to complete the said house and have 
it ready, clear and free for occupancy, by the 5th day of 
October, 1885. 

“We further agrees to furnish a bond of $500 for the 
faithful performance of his contract. 

“The said James Carter agrees to pay to the said J. S. 
Kough for the erection and completion of said cottage, 
walks, cistern, and outbuildings, according to contract, the 
sum of $1,360, as follows: $600 on the 18th day of Au- 
gust, 1885, and $360 when the house is ready for plaster- 
ing. The remaining $400 is to be paid when the house 
is fully completed and accepted, and all bills for labor and 
material for the said house are shown to have been paid. 

(Signed) “JosepH 8. Kova. 


“JAMES CARTER. 
“« Witness: 
“A, McARTHOUR,” 
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The specifications referred to need not be set out at 
length. The bond upon which the action is brought is as 
follows: 

“OmaHa, Nes., August 18, 1885. 

“We, James S. Kough, as principal, and J. Barr and 
Joseph Krapp and W. S. Mills, as his sureties, do hereby 
jointly and severally bind ourselves to James Carter in 
the sum of $500, that said J. S. Kongh will faithfully 
perform all the covenants and agreements contained in the 
building contract made between J. S. Kough and James 
Carter the 4th day of August, 1885. 

(Signed) “J. S. Koven. 
“ JoHN BARR. 
“JoHn Krapp. 
“AnD. KIEwIr. 
“W.S. Minzs.” 

The defendant below, Kiewit, answered the petition, 
and denied, first, that Kough had failed to perform his 
contract, or that the plaintiff had paid for his use mechan- 
ics’ liens on said property any sum whatever; 2d, alleges 
that the plans and specifications were changed by the 
plaintiff below and defendant Kough without his (Kiewit’s) 
knowledge or consent; that he had frequently notified the 
plaintiff below while the work was progressing that Kough 
was not paying his subcontractors and the workmen on 
the house, and required said plaintiff below to protect 
himself and guard against the accruing of mechanics’ liens 
on said premises. 

The other defendants below failed to answer. 

The plaintiff in error contends that the bond given by 
him and others does not provide for mechanics’ liens, and 
that he is a mere surety, and is not bound beyond the 
strict terms of the bond. ~ 

The second paragraph of the contract provides that 
Kough is “to furnish all the material, such as lumber, 
hardware, brick, lime, sand, paint, oils, etc., as may be 
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necessary to complete said house according to the plans 
and specifications.” 

If Kough failed to pay for such materials therefor, and 
the plaintiff below was required to pay the same, Kough 
and his sureties would be liable on the bond. Had 
Kough paid for these articles no mechanic’s licen would 
have been filed. The lien is not a cause, but a conse- 
quence, flowing from the non-payment of the materials. 
In other words, it is merely « mode of enforcing payment 
for materials uscd in the erection of a building. Kiewit 
in his answer practically admits that Kough had failed 
to pay for all the materials use in the construction of 
the building, as well as some of the labor performed in 
erecting the same. The court did not err, therefore, in 
sustaining this part of the judgment. 

2d. Did the court err in requiring the county court to 
certify in said judgment that Andrew Kiewit was surety 
therein? It plainly appears on the face of the record that 
Kiewit is such surety, and the district court might itself 
have so modified the judgment, but as the course pursued 
accomplishes the same result, the plaintiff in error cannot 
complain. 

There is no error apparent in the record, and the judg- 
ment is affirmed. , 


JUDGMENT AFFIRMED, 


THE other judges concur. 


30 
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Kine BrotHERs, PLAINTIFFS IN ERROR, V. Fora B. 
Jackson AND A, H. JACKSON, DEFENDANTS IN 
ERROR. 


Costs: SECURITY: DISMISSAL OF ACTION. A cause was inati- 
tuted in the district court, by a non-resident of the state, who 
failed to give security for costs at the commencement of the 
action. Upon motion of the defendant to dismiss the cause for 
that reason, the district court, upon an application of plaintit?, 
entered an order permitting plaintiff to file the necessary secur- 
ity for costs within thirty days, “and in default thereof the 
cause to stand dismissed.’? The required security was not 
given until after the expiration of the thirty days. The cause 
was placed upon the docket of the next term of the district 
court, when defendant moved to strike it therefrom, for the rea- 
son that the action had been dismissed by the prior order of the 
court, and the default of the plaintiff, which motion was sus- 
tained. Held, That the decision of the district court was 
erroueous. 


Error to the district court for Pawnee county. Tried 
below before Broavy, J. 


J. K. Goudy, for plaintiffs in error, cited: Muldon v. 
Place, 6 Pac. Rep., 479. Haskins v. Oitizens Bank, 12 
Neb., 39. Sprague v. Haight,6 N. W. Rep., 275. Mor- 
gan v. Bishop, 21 N. W. Rep., 263. Bank v. Benjamin, 
Id., 523. Ensign v. Roggencamp, 13 Neb., 32. Whereatt 
v. Ellis, 31 N. W. Rep., 762. 


J. L. Edwards, for defendants in error. 
Resrsg, Ca. J. 


The facts out of which this cause has grown may be 
stated as follows: Plaintiffs in error instituted their 
action in the district court against defendants in error 
upon a book account for goods sold and delivered, the 
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balance alleged to be due being $115.75. An affidavit of 
non-residence was filed and an attachment procured, which 
was followed by the publication of notice in the usual 
way. The order of attachment was levied upon certain 
real estate. On the 15th day of December, 1885, defend- 
ants appeared specially by their attorney, and filed objec- 
tions to the jurisdiction of the district court. These ob- 
jections were overruled, and the cause continued with leave 
to plaintiffs, or rather to the sheriff, to amend the return to 
the order of attachment so as to conform to the facts. On 
the 5th day of May, 1886, defendants filed a motion to 
dismiss the action, for the reason that at the time of its in- 
stitution plaintiffs were, and had continued to be, non-resi- 
dents of the state, and had failed to give security for costs 
as provided for by section 612 of the civil code. Pend- 
ing this motion plaintiffs asked leave to file the necessary 
security within a reasonable time, to be fixed by the court, 
when the following order was made: “ Leave to plaintiffs 
to give security for costs within thirty days, and in default 
thereof the cause to stand dismissed.” This order was 
made on the 6th day of May, 1886. No undertaking for 
costs was filed until the 7th day of June of the same year, 
which was more than thirty days after the entry of the 
order above quoted. On the 29th day of January, 1887, 
and at the next term of court, defendants moved to strike 
the case from the docket, for the reason that the order of 
May 6th had not been complied with by giving the 
required security within the time designated. This mo- 
tion was afterwards sustained, and the cause stricken from 
the docket. Plaintiffs allege error, and bring the case 
into this court by proceedings in error, seeking to reverse 
the order striking the case from the docket. 

No brief is filed by defendants in error. It is the opin- 
ion of the writer that the district court did not err, and 
that the cause was dismissed by the order of May 6th, and 
by the default of plaintiffs in failing to file the security 
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within the time designated ; and that the case should not 
have been placed upon the docket for the subsequent term, 
or if such were not the case, the matter rested in the discre- 
tion of the district court, and that its order striking the 
case from the docket was not an abuse of such discretion. 
Robare v. Kendall, 22 Neb., 677. But the majority of the 
court are of a different opinion, and hold that the court 
had not lost jurisdiction of the case ; that it appears that 
an honest effort had been made to comply with the order 
of the court, the undertaking having been filed one or two 
days after the expiration of the short time fixed within 
which to file the same, and there being no default at the 
time the motion of defendants in error to strike the case 
from the docket was filed (the undertaking being then on 
file), the district court retained jurisdiction and authority 
over the case, and should have permitted the cause to re- 
main upon the docket for trial. Such, therefore, must be 
the-holding of this court. 

The judgment of the district court is reversed, and the 
cause remanded, with directions to re-instate the case upon 
the trial docket, and for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Joun T. BRESSLER, PLAINTIFF IN ERROR, VY. THE 
County OF WAYNE, DEFENDANT IN ERROR. 


1. Stare Decisis. Upon questions involving the construction of 
a law of Congress, the decision of the supreme court of the 
United States is the supreme Jaw, and by which the state courts 
are bound. 


2. Taxes: SHARES OF STOCK IN NATIONAL BANKS. “In the as- 
sessment and taxation of shares of national bank stock, the 
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owners thereof, having no other credits or moneyed capital, are 
entitled to deduct their bona fide debts from the value of such 
shares of stock.”? Wasson v. Bank (Indiana), 8 N. E. Rep., 97. 


Error to the district court for Wayne county. Tried 
below before Noruis, J. 


Northrop & Welch, for plaintiff in error, cited: People 
v. Weaver, 100 U.S., 589. Bank v. Britton, 105 U.S., 
322. Wasson v. Bank, 8 N. E. Rep., 97. Bank v, Pa- 
‘ducah, Thompson National Bank Cases, 300; S. C., 4 
Cent. Law Journal, 347, 


J. D. King, for defendant in error, cited: Hepburn v. 
School Directors, 90 U. 8., 480. 


Altorney General Leese, on the same side, cited: Mer- 
cantde Bank v. New York, 121 U.S, 1388. Newark 
Banking Co. v. Newark, Id., 163. 


Reese, Cu. J. 


‘The facts in this case are conceded to be, that on the first 
day of April, 1887, and prior thereto, the plaintiff in er-— 
ror was and had been a resident of the precinct of Wayne, 
Wayne county, Nebraska, and was, on the said date, the 
owner of 229 shares of the capital stock of the First Na- 
tional Bank of Wayue, Nebraska, of the par value of 
$100 each, of the total value of $22,900. Said bank is 
a corporation, duly organized and existing under and by 
virtue of the laws of the United States, under the act 
known as the National Bank Act (Rev. Stat. U. S. 1874, 
Title 82). 

On ov about the first day of April, 1887, the plaintiff in 
error gave a list of his taxable property to the assessor of 
Wayne precinct, which list included the number of shares 
of said stock first mentioned, and at the same time gave to 
stich assessor a list of debts owing by him, duly sworn to, 
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amounting to $14,200, and asked that the last mentioned 

amount be deducted from the value of the bank stock 
owned by plaintiff in error, he having no other credits 
from which he could deduct such indebtedness, and that 
he be taxed and assessed only upon the residue of said 
shares, viz., 87 shares. 

The assessor refused to allow such deduction, and re- 
turned and assessed against plaintiff in error the whole 
number and amount of said shares, such shares being as- 
sessed at $25 cach, without deducting the indebtedness re- - 
ferred to. 

On the 6th day of June, 1887, plaintiff in error ap- 
peared before the board of county commissioners of Wayne 
county, sitting as a board of equalization, and made appli- . 
cation to have his assessment. corrected, by allowing him 
the deduction for debts owing as before mentioned, which. 
application and request was by said board refused. 

On the 16th day of January, 1888, said plaintiff in er- 
ror filed a petition in error in the district court of Wayne 
county, and the same question was submitted to the court, 
and the decision of the county board was by that court 

“affirmed. 

Plaintiff now assigns the said ruling of the district court 
as error, and claims that he should be, and by law is, en- 
titled to deduct from the value of his shares of stock in said 
national bank his bona fide debts, and he be taxed only 
upon the residue. 

Section 27 of chapter 77 of the Compiled Statutes, en- 
titled “Revenne,” and under which the right to offset 
plaintiff’s indebtedness is claimed, is as follows: 

“Tn making up the amount of credits which any per- 
son is required to list for himself, or for any other person, 
company, or corporation, he shall be entitled to deduct 
from the gross amount of credits the amount of all bona 
fide debts owing by such person, company, or corporation 
to any other person, company, or corporation, for a con- 
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sideration reeeived ; but no acknowledgment of indebted- 
ness not founded on actual consideration, believed when 
received to have been adequate, and no such acknowledg- 
ment made for the purpose of being so deducted, shall be 
considered a debt within the meaning of this section; and 
so much only of any liability, as surety for others, shall 
be deducted as the person making out the statement be- 
lieves he is legally and equitably bound, and will be cum- 
pelled to pay on account of the inability or insolvency of 
the principal debtor, and if there are other sureties who 
are able to contribute, then only so much as the surety in 
whose behalf the statement is made will be bound to con- 
tribute; Provided, That nothing in this section shall be 
so construed as to apply to any bank, company, or corpo- 
ration exercising banking powers or privileges, or to 
authorize any deductions allowed by this section from the 
value of any other item of taxation than credits.” 

The proviso at the end of the section has no bearing 
upon this case, as the law for the taxation of banks is to 
be found elsewhere in the chapter referred to. 

It is provided by section 5219 of the Revised Statutes 
of the United States that the taxation of shares in national 
banks shall not be at a greater rate than is assessed upon 
moneyed capital in the hands of individual citizens of the 
states where the banks are located. 

The statute of the state of New York governing the 
assessment of property, required the board of assessors to 
“prepare an assessment roll, in which there shall be set 
opposite the name of each tax-payer: (1) all his real 
estate liable to taxation, and its value; (2) the full value 
of all his personal property after deducting the just debts 
owing by him.” The court of appeals of that state held, 
in The People v. Dolun, 36 N. Y., 59, that by that section, 
and auvother which need not be here copied, no deduction 
from the value of shares of national bank ‘stock could be 
made on account of indebtedness of the tax-payer. But 
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in Supervisors of Albany v. Stanley, 105 U.S, 305, the 
supreme court of the United States held otherwise, and 
refused to accept The People v. Dolan as authority. In 
the case of Hills v. The National Albany Exchange Bank, 
Jd, 219, the same conclusion was reached, and in Bank v. 
Prition; from Indiana, Id., 322, under a statute of that 
state almost like our own, the doctrine was re-affirmed, and 
it was there | eld, “That the taxation of bank shares by 
the Indiana statute, without permitting the shareholder 
to deduct from their assessed value theamount of his bona 
fide indebtedness, as in the case of other investments of 
moneyed capital, is a discrimination forbidden by the act 
of Congress.” In this state the deduction should be made 
from the actual value of the shares. 

Tn the following cases it has been held by the supreme 
court of the United States that the authority of the states 
to tax the shares of national bank stock is derived wholly 


from the act of Congress permitting it, and that without the 
consent of Congiess such bank stock shares could not be 
{axed by state authority at all. AleCudleeh v. Maryland, 
4 Wheat., 316. Osborn v. Bank, 9 Id., 738. Weston v. 
Charleston, 2 Pet., 449. People v. Weaver, 100 U.S, 
539-543. By this it will be seen that the question for 
decision is not one of the construction to be placed on a 
Jaw of this state, but upon a law of Congress, thus becom- 
ing a federal question, upon which the supreme court of 
ihe United States is the court of last resort, and therefore 
binding on us. 

The same question was before the supreme court of In- 
diana in Wasson v. Bank, 8 N. FE. Rep., 97, and the rule 
of the supreme court of the United States in the cases 
cited was followed. In that case it is said: “ There can 
he no doubt that, under these decisions, all credits, of 
whatever naturc—which include the evedits from which the 
tax-payer may Ceduct his bona fide debts as here decided, 
wheiher interest bearing or not—are moneyed capital, in 
the same sense iv which the term is used in this act. And 
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under these decisions, also, statutes which allow the tax- 
payer to deduct his debts from such moneyed capital, and 
deny this right to the holders of shares of national bank 
stock, must yield to the paramount act of Congress, which 
inhibits such discrimination.” 

Substantially the same question was decided by the su- 
preme court of California, in Afiller v.- Heilbron, 58 Cal., 
133, in the same way. See also Ruggles v. Fond du Lac, 10 
N. W. Rep., 565. Richards v. Rock Rapids, 31 Fed. 
Rep., 505. ‘IWhitbeck v. Bank, 8S. C. Rep., 1122. Bank 
v. Paducah, 5 Cent. Law Jour, 347. In addition to the 
fact that we are bound by the decisions of the supreme 
court of the United States, as being the supreme law of 
the land, many of the state courts have, as we have seen, 
adopted the same rule. ; 

The judgement of the district court is therefore reversed, 
and the cause remanded for further proceedings in accord- 
ance with law. 


REVERSED AND REMANDED, 


‘Tue other judges concur. 


JoHN WILHELMSON ET AL., PLAINTIFFS, V. MATTHEW 
H. BENTLEY ET AL., DEFENDANTS. 


1. Injunction: usury. There being outstanding notes against 
the plaintiffs, a great part of which represented usurious inter- 
est on former evidences of indébtedness, which had been re- 
newed and such usurious interest made to represeut principal, 
said notes being held by a party having notice of their usurious 
character, and being about to mature, and there being ground 
to believe that they were about to be transferred to an innocent 
‘holder, Held, That the plaintiffs might take the initiative and 
proceed in equity and by aid of injunction for retief. 
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2. The Evidence examined, and Held, Sufficient to sustain the 
findings and judgment of the district court. 


APPEAL and cross-appeal from the district court of 
Webster county. Heard below before Gasiin, J. 


Batty & Casto, for plaintiff, cited: Hullhorst v. Scharner, 
15 Neb. 59. Nelson v. Hurford, 11 Neb., 465. 2, Par- 
son’s Notes and Bills, 420. Darst v. Backus, 18 Neb., 
231. Wortendyke v. Mechan, 9 Neb., 229. ~ 


Case & MeNeeny, for defendant Bentley, cited: Daniel 
on Neg. Int., Sec. 803. 


J. S. Githam, for defendant Potter, cited: N. H.W. S. 
Co. v. Aughe,-12 Neb., 504. <Amble v. Trimer, 17 N. J. 
Kq., 242. fasterson v. Grubbs, 70 Ala., 406. Barr v. 
Collier, 54 Ala., 39. Morton v. Thurber, 85 N. Y., 550. 
Tyler on Usury, 231-232. 


Coss, J. 


This cause comes up by appeal from the district court 
of Webster county. The plaintiffs in that court, John 
and Kate Wilhelmson filed their petition therein, in which 
they alleged that, on or about December 11, 1883, the 
plaintiff, John Wilhelmson, made and delivered to the de- 
fendant, Bentley, a promissory note in the sum of $265, 
secured by mortgage on certain cattle; that of this sum 
$50 was usurious interest, computed in advance upon the 
true consideration, or sum actually loaned, of $215, and 
added thereto as part of the principal, the whole drawing 
ten per cent interest peranuum from date; that afterwards, 
on or about March 1, 1884, the plaintiff, John Wilhelm- 
son, executed and delivered to the defendant, Bentley, an- 
other note for the sum of $775, due six months after date, 
with interest at ten per cent from date, and gave a 
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mortgage on a lot of cattle to secure the same. The note 
for $265, $50 usurious interest and $215 actual considera- 
tion, was added to a new consideration of $312.50, and 
no more, for which said note for $775 was given, thus 
making the consideration of said note of $775 consist of 
$527.50 actual debt on money loaned, and $247.50 usuri- 
ous interest. The petition sets out sundry payments made 
by the plaintiff, John Wilhelmson, to the defendant, Bent- 
ley, on the last mentioned note. 

That afterwards, on or about the 29th day of September, 
1884, both of the plaintiffs gave the defendant, Bentley, two 
other notes, as renewal only of said last above described 
note, in the sum of $600 and $150 respectively, each due 
April 1, 1885, and gave a mortgage on a lot of cattle to 
secure the same; that there was not at that time, and had 
not been received by said plaintiffs, or either of them, any 
new consideration for said last mentioned notes, but that 
the same included the balance of the $775 note and addi- 
tional usurivus interest; that said defendant Bentley at 
the time gave up and surrendered the said note and mott- 
gage of $775; that of these two notes of $600 and $150, 
the sum of $307.50 only was of the true debt owing by 
the plaintiffs to the defendant, and that the balance of 
$442.50 was usurious interest, computed in advance and 
added to the true debt ; that afterwards the plaintiff, John 
Wilhelmson, made the following payments to said defend- 
ant Bentley on said notes of $600 and $150, to-wit: Oc- 
tober 1, 1884, $11; February 1, 1885, $155; and Febru- 
ary 11, 1885, $84.25; that said payment of $155 paid 
off and redeemed the said note of $150 and interest ; that 
said payment of $11, so made October 1, 1884, and the 
payment of $84.25, so made February 11, 1885, should 
have been endorsed on said note of $600, but were not. 

That afterwards, to-wit, on or about the 10th day of 
March, 1885, plaintiffs had another renewal with the said 
defendant, Bentley, and then gave said Bentley six other 
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notes, five of which were for the sum of $110 each, and 
due respectively the 10th days of April, May, June, July, 
and Angust, 1885, and one for $115, due September 10, 
1885, all drawing ten per cent interest from date, and gave 
a mortgage on a lot of cattle, horses, and farming imple- 
ments to secure the same; that said note of $600, dated 
September 29, 1884, was included in these six notes, and 
said $600 note surrendered, but that the mortgage given 
to secure the $600 and $150 notes had not been discharged 
of record; that of the six notes, aggregating $665, the 
sum of $57.25 was of the true debt owed by said plaint- 
iffs to said defendant, and the balance thereof, to-wit, 
$607.75, was usurious interest, computed by said defend- 
ant from time to time on the true debt and previous usu- 
rious interest, and added to the true debt; that said plaint- 
iffs, nor either of them, ever, at any time during the said 
transactions with said defendant, received any considera- 
tion from him except the said $3815 on December 23, 1883, 
and the said $312.50 on March 1, 1884, and that at all of 
said times plaintiffs contracted to pay said usurious inter- 
est to said defendant, well kuowing the same to be usury, 
and with the intent of paying the same as usury, and that 
at all times the said defendant contracted to reserve, and 
did reserve, said usurious interest, well knowing the same 
to be usurious, and with the intent to reserve the same as 
usury; that afterwards, and on the 10th day of April, 
1885, said plaintiff, John Wilhelmson, paid to said de- 
fendant the further sum of $110, which paid off the first 
of the said series of six notes; that said plaintiff had paid 
in the aggregate to the said defendant, on said true debt of 
$527.50, the sum of $580.25, or $52.75 more than the 
true debt; that there is outstanding against the plaintiffs, 
and either in the possession of the defendant Beutley, or 
the defendant Potter, five notes made and delivered by 
the plaintiffs to the defendant Bentley, all dated March 
10, 1885, four of them being for $110 each, and due on 
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the 10th days of May, Jnne, July, and Angust, 1885, re- 
spectively, and one for $115, due the 10th day of Septem- 
ber, 1885; that the plaintiffs have reason to believe, and 
do believe, that the defendant Bentley has pretended to 
assign, endorse, and turn over said five votes to the de- 
fendant Potter, for the purpose of cheating, defrauding, 
and wronging the plaintiffs, and that the defendant Bent- 
ley thus and thereby willfully, wrongfully, fraudulently, 
and corruptly counived with the defendant Potter in thus 
pretending to assign, endorse, and turn over said notes 
and mortgage to cheat, defraud, and wrong plaintiffs, and 
intending thereby to prevent plaintiffs from setting up 
usury as a defense to the enforced collection of said notes 
and mortgage, and that the defendant Potter, in pretend- 
ing to purchase and receive said notes and mortgages did 
so for the purpose of cheating, wronging, and defrauding 
the plaintiffs, and there and then, in thus pretending to 
purchase, receive, and accept said notes and mortgages, 
wrongfully, willfully, and fraudulently connived and con- 
spired with the defendant Bentley to cheat, defraud, and 
wrong plaintiffs, and thereby, then and there, to prevent 
plaintiffs from setting up usury as a defense to the enforced 
collection of said notes and the foreclosure of said mort- 
gage, and that there was no cousideration whatever given 
or coutracted by the defendant Potter to the defendant 
Bentley, or any one else for him, or received or contracted 
for by defendant Bentley for the pretended assigning, en- 
dorsing, and turning over of said notes and mortgage by 
the defendant Beutley to the defendant Potter, but that the 
sane was wholly without consideration, and void in law, 
and was so done and accepted by the defendant solely for 
the purpose of cheating, defrauding, and wronging plaint- 
iffs; that at the time of said pretended assignment, en- 
dorsement, and turning over of said five notes and said’ 
mortgage by said defendant Bentley to said defendant Pot- 
ter, and for a long time previous thereto, the latter had 


478 SUPREME COURT OF NEBRASKA, 


Wilhelmson v. Bentley. 


full notice, knowledge, and information of the usurious 
character of said five notes and mortgage, also of the usur- 
ious character of the $600 note given to defendant Bentley 
by plaintiffs on the 29th day of September, 1884, due 
April 12, 1885, for which the said six notes given March 
1, 1885, were given as renewal. 

The defendants are about to sell, assign, and transfer 
said five notes and the mortgage given to secure the same 
to an innocent purchaser for value without notice, in order 
to and for the purpose of preventing the plaintiffs from 
setting up usury as a defense to the enforced collection of 
the same; and that the defendants are about to enforce a col- 
lection of said five notes by having said mortgage fore- 
closed on the property covered thereby, and that if defend- 
ants are not restrained from selling, negotiating, and 
transferring said notes and mortgage, and restrained from 
the collection of the same, the plaintiffs will suffer great 
and irreparable injury; that plaintiffs have more than 
paid defendant Bentley the consideration for which said 
five notes were given, and $52.75 over, and that the whole 
of the said five notes is usury, aud that plaintiffs are with- 
out remedy at law. With prayer for an injunction, for 
judgment, and for general relief. 

A temporary injunction was allowed as prayed. 

Each of the defendants demurred to the petition, sepa- 
-rately as to himself, on the ground that it did not state 
facts sufficient to constitute a cause of action against him, 
which were by the court overruled. 

Thereupon the defendant Potter made answer to the 
said petition, that as to the $600 note mentioned in said 
petition, that he, said answering defendant, on the 3d day 
of March, before the said note became due, in the usual 
eourse of business, for a good and valuable consideration, 
to-wit, for five hundred and eighty dollars then given 
and paid by said defendant to defendant Bentley, pur- 
chased said note of and from said defendant Bentley, and 
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that he, the said defendant Potter, bad not at the time of 
his said purchase of said note, or at any time before, actual 
or any notice that the said note had been given for the 
usurious consideration or upon the usurions contract in 
said petition alleged, or for any usurious consideration, or 
upon any usurious contract whatever; that said plaintiff 
Wilhelmson was, immediately after said purchase, duly 
advised by said defendant of the fact that he, defendant, 
had purchased said note and owned the same, and claimed 
to be an innocent purchaser thereof befyre maturity and 
without notice of any usurious consideration in, or any 
usurious contract relating to, said note; that the said 
plaintiff charged that this defendant was not an innocent 
purchaser of said note, and alleged that he never would 
pay the same; that thereupon said defendant threatened 
and was about to immediately take possession of the prop- 
erty conveyed by the mortgage given to secure the pay- 
ment of said note; that finally, after various altercations 
und mutual threats, the said plaintiff having duly coun- 
seled with his attorney agreed to pay said note, and did 
pay the same before said note became due. And the mat- 
ters and things alleged for and against said note were then 
and there, on the 11th day of March, 1885, settled and 
adjusted between said defendant and plaintiff. The said 
defendant Bentley, from and after the 3d day of March, 
1885, had no interest, direct or indirect, in said note, but 
this defendant was the bona fide owner thereof from said 
date until the date of its payment. 

That on the 10th day of March, 1885, and at divers 
times thereafter before the 30th day of April, the plaintiff, 
John Wilhelmson, told this defendant that le, plaintiff, 
had ou said date made the six notes described in his peti- 
tion as made of that date for the consideration of six hun- 
dred and sixty-five dollars, then borrowed by said Wil- 
helmson of said Bentley and received by said plaintiff, and 
that there was no usurious consideration in or usurious 
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contract concerning said notes, but that said notes were free 
from all taint of nsury, and that this defendant, at or near 
the 30th day of April, 1885, counseled with said plaintiff 
as to this defendant purchasing said notes, and in all 
of said counseling and conversation he, the said John Wil- 
helmson, asserted that the said notes, were free from any 
usurious taint, and should and would be paid, and there- 
upon this defendant, relying upon the statements of said 
plaintiff, and with the knowledge and consent of said 
plaintiff, on the 30th day of April, 1885, purchased the 
five of said notes then unpaid from said defendant Bentley, 
for a good and valuable consideration, and without any 
actual or any notice that there was any nsurious consid- 
eration in, or any usurious contract concerning, said notes, 
and ever since said date and now is the bona fide owner 
of said notes. The said plaintiff, Kate Wilhelmson, is 
a surety on said notes. That the real consideration of 
said six notes was six hundred and sixty-five dollars then 
and there borrowed from said Bentley by said Willelm- 
son, and there was no usurious consideration in, or any 
usurious contract concerning, said six notes; that in all the 
altercations between said defendant and the plaintiff, Jolin 
Wilhelmson, in regard to said six hundred dollar note, the 
said plaintiff admitted that there was a large amount due 
said defendant Bentley from plaintiff on said six hundred 
dollar note, after all amounts paid thereon had been de- 
ducted, and after all sums charged by plaintiff to have been 
usurious interest had been deducted therefrom, to-wit, the 
sum of ...... , which plaintiff Wilhelmson expressly ad- 
mitted to be due thereon after all deductions should be 
made for usurious interest and amounts paid by said Wil- 
helmson, and that plaintiff assured said defendant that the 
six notes in controversy were ali right and should be paid, 
and defendants, relying on said assurances and admissions, 
purchased the five of said notes in controversy as afore- 
said, ete. 
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The defendant, M. R. Bentley, answered, denying each 
and every allezation in the plaintiffs’ petition contained, 
except the making of the notes by plaintiffs as set out in 
their said petition, which he admits; alleges that on the 
weaees day of ........., 1885, and before the said notes be- 
came due, and for a valuable consideration paid to him by 
defexdant Potter, defendant sold, assigned, transferred, en- 
dorsed, and delivered the four one hundred and ten dollar 
notes, dated March 10, 1885, and the note for one hundred 
and fifteen dollars, dated March 10, 1885, and due Septem- 
ber 10, 1885, to the said Potter; that said sale was gennine 
and bona fide, and without collusion or conspiracy between 
defendant and his codefendant Potter; that said defendant 
Potter is now, and has been ever since the transfer thereof, 
the absolute owner and holder of said notes and mort- 
gage, and defendant has not now, nor has he at any time 
since had possession, control, interest in, or right to, the 
possession or control thereof, or any of them, direct or in- 
direct, in said notes, or either of them, or the proceeds 
thereof, and he disclaims all right, title, and interest in 
and to said notes, or any of them, or the mortgage given 
to secure the same, with prayer for judgment, ete. There 
was a reply as to each answer, consisting of general 
denials. 

There was a trial to the court, and findings and judg- 
meut as follows: “The court finds for the plaintiffs as to 
the two first notes of one hundred and ten dollars each. 
First payable May 10, 1885, and second payable June 10, 
1885, and that the same be canceled, and the balance of 
notes, amounting to $335, held valid, but without interest, 
and injunction be dissolved as to them, and that plaintiffs 
pay all the costs of this suit. It is therefore ordered, ad- 
judged, and decreed that the injunction issued in this 
cause restraining and enjoining said defendants from sell- 
ing, negotiating, transferring, or otherwise disposing of said 
two first notes for one hundred and ten dollars each, the 

31 : 
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first payable May 10, 1885, and the second payable June 
10, 1885, be sustained and made perpetual, and the de- 
fendants are ordered to cancel the same. And it is further 
ordered and decreed that the balance of said notes, amount- 
ing to three hundred and thirty-five dollars, are valid, 
legal, and binding, but are without interest, and that said 
injunction be and the same is hereby dissolved and 
annulled as to them, and the plaintiffs pay the costs of 
this suit.” 

Both parties appealed 6 this conrt. 

There was, as shown by the bill of exceptions, a large 
amount of testimony, much of which is conflicting. But 
it pretty clearly establishes the fact that, in 1883 plaintiff 
John Wilhelmson bought of defendant Bentley two sep- 
arate lots of cattle on credit, Bentley taking separate notes 
therefor; that in each of said notes there was, in consid- 
eration of such credit, added a certain sum as bonus or 
premium, and cach note called for ten per cent interest 
from date; that there were sundry payments made on these 
notes and renewals thereof, and at each time the renewal 
note was made to represent and contain, in addition to the 
amount represented in and by the canceled note and legal 
interest thereon, a sum in addition thereto asa bonus or 
premium for such renewal aud additional indulgence. On 
the 29th day of September 1884, the said indebtedness 
was renewed by the said John Wilhelmson and his wife—. 
the plaintiffs—giving the said Beutley two notes, one for 
six hundred dollars and one for one hundred and fifty 
dollars. The last named note was soon afterwards paid in 
full and taken up. The note for six hundred dollars 
matured Mareh 10, 1885. John Wilhelmson testified, 
when on the stand as a witness on the part of the plaintiffs, 
that, on the 11th day of February, 1885, he paid Bentley 
$84.25 to apply on the six hundred dollar note, and then 
told Bentley that he had paid enough; there were high 
‘words between them; that he, Wilhelmson, was advised by 
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his attorney that there was danger that Bentley would sell 
und endorse the note to an innocent purchaser, and thus 
deprive him of the defense of usury, and that he should 
notify such parties as would be likely to buy the note of 
its usurious character; that pursuant to such advice he 
went to the defendant Potter and notified him, and there- 
upon Potter replied that he had already purchased the 
note; that there was considerable altercation between Wil- 
helmson on the one part, and Potter and Bentley on the 
other part, as to the usurious character of the note, aud 
as to the bona fides of its transfer and endorsement from 
Bentley to Potter; Potter notified Wilhelmson that he 
would seizé the mortgaged cattle and foreclose the 


mortgage. 

The partics, Bentley, Potter, and Wilhelmson, then, on 
the 10th day of March, 1885, met at the house of the latter, 
and the plaintiffs executed aud delivered to Bentley six 
notes, payable to him, five of which were for $110 each, 
payable on the 10th days of April, May, June, July, and 
August, respectively, and one for $115, payable on the 
10th day of September following, and gave a mortgage to 
secure the same on the cattle covered by the previous mort- 
gages, and also on certain horses, farming implements, and 
other property not covered by other mortgages. The 
plaintiffs and other witnesses present at this transaction 
testified that these notes and mortgage were given in 
renewal of the $600 note, and that said note was then and 
there given up by Bentley or Potter to John Wilhelmson, 
while Potter and Bentley testified that the six hundred 
dollar note was not there at the time, but that it was agreed 
that Bentley was to pay Potter the amount of said note 
the next day, but that Potter was not to give the note up 
to Bentley, but to retain and afterwards deliver it to Wil- 
helmson, which Potter testified that he afterwards did. 
The plaintiffs also testified that while this transaction was 
taking place Wilhelmson repeatedly declared that the con- 


484. SUPREME COURT OF NEBRASKA, 


Wilhelmson v. Bentley, 


sideration for said notes was usurious, and that they would 
not be paid. This was also corroborated by other mem- 
bers of plaintiffs’? family, who testified at the trial, and 
contradicted by the defendants. Of these last notes, the 
one falling due April 10th was paid and taken up. The 
other five were endorsed by Bentley to Potter before ma- 
turity, and form the subject-matter of this controversy. 
The case of Farwell v. Meyers, 35 Iil., 40, was in most 
respects similar to the one at bar, the principal distinction 
‘being that there had been a judgment rendered on a 
cognovit against one Zimmerman and Farwell, the latter 
being sceurity. Farwell brought his bill in equity, and 
had an injunction against the judgment, claiming that the 
holders of the note had released him by giving time to his 
principal without his consent, and claiming that certain 
payments of usurious interest should be credited on the 
judgment. He failed in his proof of the extension of 
time to Zimmerman, and the superior court dismissed the 
bill. On error to the supreme court the judgmeut of the 
superior court was reversed. The court, in the opinion, 
say: “Although usurious interest voluntarily paid since 
the passage of the act of 1857 cannot be recovered back, 
still, so long as any part of the debt remains unpaid, the 
debtor may insist upon a deduction of the usury therefrom. 
The usury received is considered as having been extorted 
by means of the debt, and is to be applied in part payment 
of the same.” See also V. £. M.S. Co. v. Aughe, 12 Neb., 
504, cited by connsel for defendant Potter, and cases there 
cited. J think in a case where there are outstanding notes 
against a party, a great part of which represents usurious 
interest on former evidences of debt which have been re- 
newed, and such usurious interest made to represent prin- 
cipal, and there is reason to fear that the holder of the 
notes will, instead of bringing suit on snch notes, transfer 
them to other parties before maturity, the debtor may take 
the initiative and proceed in the nature of equity and by 
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the aid of injunction. Whether in such case he should not 
tender or bring into court and offer to pay the amount ac:u- 
ally owing, without usury, is not presented or discussed 
in the case, and is not considered. 

The district court found that two of the notes enjoined, 
amounting to the sum of two hundred and twenty dollars, 
represented usurious interest. I cannot say that it was 
without sufficient evidence before it to justify and sustain 
such finding. 

The judgment of the district court is affirmed, and as 
both parties appealed to this court, the costs here will be 
divided equally between them. 


JUDGMENT ACCORDINGLY. 


THE other judges concur, 


J. S. SHROPSHIRE, PLAINTIFF IN ERROR, Vv. Duncan & 
WALLACE, DEFENDANTS IN ERROR, s 


1. Building Contract: SUBCONTRACTORS: RELEASE. The 
firm of B. & V. entered into a contract with S. to build a house 
for him in the city of O., for a stipulated price. B. & V. let the 
contract. for gas-fitting and plumbing to D.& W. S. was to 
make payments to his contractors monthly, upon estimates, 
While the work was in progress, and B. & V. were indebted to 
D. & W. for about the sum of $18, they applied to S. for pay- 
ment in excess of the estimate. This S, agreed to make if they 
would procure a release from some of the subcontractors. They 
thereupon procured from D. & W. the following: 

“OmaWa, NEB., June 26, 1886. 
“We, the undersigned, accept W. F. Baker for contract on 
plumbing at J. S. Shropshire’s house. 
“Duncan & WALLACE.” 
Held, That the above release, when read in the light of the sur- 
rounding circumstances, applied alone to the monthly estimate 
then due. 


oO 
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: EVIDENCE. The weight of testimony tends to 
show that D. & W. had refused to go on with the contract under 
B. & V., who had failed, and that 8. had thereupon employed 
them to complete the work under his direction. 


w 


Error to the district court for Douglas county. Tried 
below before Nevin, J. 


J. 8. Shropshire and J. W. Lounsbury, for plaintiff in 


error, 
Savage, Morris & Davis, for defendauts in error. 
MaxwELL, J. 


This action was brought in the district court of Douglas 
county by the defendants in error against the plaintiff in 
error to foreclose a mechanic’s lien. A decree was ren- 
dered in the court below for the sum of $132.77, etc. The 
testimony tends to show that in the spring of 1886 the 
firm of Baker & Van Horn entered into a contract with 
Shropshire to erect a dwelling-house for him in the city of 
Omaha, and to include the necessary gas-fitting and plumb- 
ing; that Baker & Van Horn contracted with Duncan & 
Wallace for the necessary gas-fitting and plumbing for 
said house ; that Shropshire was to make payments monthly 
to the contractors; that in the latter part of June, 1886, 
Baker & Van Horn were pressed for money, and they 
requested Shropshire to pay more than the amount of their 
estimate for that month. This he refused to do unless - 
they would procure receipts or releases from some of the 
subcontractors or the material men. Baker & Van Horn 
thereupon applied to Duncan & Wallace for such release, 
and obtained the following : 

“OmaHA, Nes., June 26, 1886. 

“We, the undersigned, accept W. F. Baker for contract 
on plumbing at J. S. Shropshire’s house. 

“Duncan & WALLACE.” 
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There was due Duncan & Wallace at this time about $18. 
Mr. Shropshire claims upon the delivery of this receipt that 
he was induced to pay Baker & Van Horn $150. Baker & 
Van Horn failed in August, 1886, and did not complete the 
dwelling aforesaid, and Mr, Shropshire was compelled to 
finish the same. Mr. Dunean, one of thie plaintiffs below, 
who was a witness in the ease, testifies that, “about the 
13th of Augnst, 1886, Mr. Shropshire asked me why we 
didn’t go on with that work, and I told him the reason 
that we didn’t was that Baker & Wan Horn had failed, 
and that we had ignored the contract altogether; Mr. 
Shropshire said that everything was all settled and he 
wanted it gone on with; and I said all right, your order 
is good, and he turned around and walked out the door, 
and that was all that was said.” 

Q. What was said after that? 

A. <At one o’clock we sent a man up there to put in 
the plumbing, and he came back and said there was no one 
there that could tell him what to do, and Mr. Wallace told 
him to go up and find Mr, Shropshire and get the plans 
and specifications to see what he had to do, and Mr. Shrop- 
shire said there were no specifications, and he wanted it 
done as he wanted it; and he went down and done it as 
Mr. Shropshire told him to do it, and there was no plans 

-or specifications in regard to it. We made out a bill, and 
then was the first time that I knew there was an order or 
release, when the bill was presented. 


This work was done by your men? 
‘Yes, sir. 
And is the work set out in the petition? 


Q. Did you present it? 

A. My book-keeper did afterwards. 

Q. Do you kuow what the value of that work was? 
A. Ido. 

Q. What was it? 

A. $150.77. 

Q. 

A. 

Q. 
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A. Yes, sir. 

Q. Dues this bill inelude the $18 that was due from 
Baker & Van Horn? 

A. It does not, from the fact that Mr. Wallace, after 
we had made this second contract with Mr. Shropshire, 
told him about the release, when this question arose, so 
that we did not charge it at all; we looked to Baker to 
pay that $18, and he has since paid us $2. 

Q. Do you know about the time that you qnit work 
under the Baker & Van Horn contract? 

A. Mr. Wallace went up there sometime in July, about 
the 4th of July, to put in some sewer works, and there 
was nobody there; he was then told that the fellows had 
fizzled out; that was the remark that was made in regard 
to them, as Mr. Wallace testified, so that we wouldn’t do 
auy more; we were done with it. 

This testimony is corroborated by other. witnesses, and 
although denied by Mr. Shropshire, is sustained by the 
clear weight of evidence. The weight of testimony also 
tends to show that Duncan & Wallace intended to release 
the amount then due for labor, and not that which was to 
result from services thereafter to be performed. But 
whatever the intention may have been, if Mr. Shropshire 
afterwards employed Duucan & Wallace to complete the 
work, he will be liable for the service so rendered. Upon 
the whole case the judgment of the district court is sus- 
tained by the weight of evidence, and the judgment is 
affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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Crry of OMAHA, PLAINTIFF IN ERROR, V. BALTaz 
KRAMER, DEFENDANT IN ERROR. 


1, Eminent Domain: PAMAGES: EVIDENCE. A witness 
called to testify to the damages to certain private property from 
the location and construction of a public improvement near it, 
may state what the property was worth immediately before the 
location and construction of the improvement, and immediately 
afterwards; in other words, what the property was worth with- 
out the improvement, and what it is worth with it, not consid- 
ering general benefits, but cannot be permitted to state the 
amount of damages thereby sustained by the land owner, as 
that is a deduction to be made by the jury from the evidence. 


CONSTITUTIONAL LAW. The words, “or damaged,” in 
Sec. 21, Art. I. of the constitution, include all damages arising 
from the exercise of the right of eminent domain which cause a 
diminution in the value of private property. 


Error to the district court for Douglas county. Tried 
below before HOPEWELL, J. 


John L. Webster, for plaintiff in error, cited: B. & M. 
R. R. Co. v. Beebe, 14 Neb., 463. Yost v. Conroy, 92 
Ind., 464. Teerpenning v. Corn Exchange Ins. Co., 43 N. 
Y., 279. Penn. R. R. Co. v. Marchant, 27 Am. Law 
Reg., 381. Julia Building Ass’n v. Bell Telephone Co., 88 
Mo., 258. City of Denver v. Bayer, 7 Colo., 113.  Chi- 
cago & Pacific BR. R. Co. v. Francis, 70 Tll., 238. Page 
v. Chicago, Milwaukee & St. Paul R. R., 70 Ml, 328. 
City Council of Montgomery v. Townsend, 80 Ala., 489. 
City of Shawneetown v. Mason, 82 Ill., 387. G. A& 
Sante Fe R. R. Co. v. Leddins, 60 Texas, 656. Spencer v. 
R. R. Co., 23 West Va., 406. Aloore v. City of Atlanta, 
7.Ga., 611. City of Atlanta v. Greene, 67 Ga., 386. 


Warren Switzler, for defendant in error, cite: Mills on 
isminent Domain, 2 Ed., 1888, Sec. 165. S ryder v. West- 
ern R, R. Co., 25 Wis., 61. Shattuck v. Stoneham, ete., 
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6 Allen (Mass.), 116. Carter v. Thurston, 58 N. H., 104. 
Snow v. Boston & Maine R. R. Co., 65 Me, 230. M. P. 
R. RR. v. Hayes, 15 Neb., 227. Brainard v. Boston R. R., 
12 Gray, 407. Wichita, ete., v. Kuhn, 16 Pac. Rep., 76. 
Gottschalk v. I. & NW. RR. Co., 14 Neb., 389. BR. 
VER. 2. Co. v. Fellows, 16 Neb. 169. Chicago ». 
Taylor, 8 Supreme Court Reporter, 820. Sutherland on 
Damages, 3d Vol., 434. Mills on Eminent Domain, par- 
agraph 206. 


MAXWELL, J. 


This is an appeal from the award of damages allowed 
the dcfendant in error, caused by the construetion of thi 
viaduet across the railway tracks on Eleventh street in the 
city of Omaha, On the trial of the cause the jury re- 
turned a verdict in his favor for the sum of $2,000. The 
city assigns a number of errors in this court. Those 
which are deemed material will be noticed in their order. 

Ist. That the judgment is not sustained by sufficient 
evidence, 

The property in controversy is situated on the north- 
west corner of 11th and Jones streets, in Omaha, and 
fronts on each of said strects 66 feet. An examination of 
the testimony shows that witnesses called by Mr. Kramer 
were asked questions in this form, to show the amount of 
damages sustained: “In your opinion what was the dam- 
age to that property, if anything, by the construction of 
this viaduct?” The witnesses then, over the objection of 
the city attorney, were permitted to state the amount of 
damages to which in their opinion the defendant in error 
was entitled. In this we think the court erred. 

In Republican V. R. Co. v. Arnold, 13° Neb., 488, it 
was held that a witness familiar with the value of a par- 
ticular piece of land across which a railroad was built 
might be permitted to testify to the value of such tract ic 
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mediately before the location of such road, and to the 
value thereof immediately afterwards—not taking into 
consideration general benefits. ‘This rule seems to be the 
proper one under which witnesses wil] state facts—the rel- 
ative value of the property—and the duty will then de- 
volve upon the jury of deducing from the testimony the 
amount of damages. Under this rule the basis upon 
which each witness makes his computation is before the 
jury, who may thus compare the different valuations, and 
also consider the weight to be given to the testimony of 
each witness, whereas, if the witness swears to a conclu- 
sion—the amount of damages—the basis upon which he 
makes his estimate will be wanting. We therefore adhere 
tu the rule heretofore adopted, as best calculated to elicit 
the facts and do justice between parties. 

2d. As there must be a new trial we will not discuss 
the instructions at length, but instead thereof will state 
the general rule governing the recovery of damages. 

“The attorney for the city contends that what are termed 
consequential damages cannot .be recovered, as they are 
not within the language of the constitution, and the case 
of Penn. R. Co. v. Marchant, 27 Am. Law Reg., 381, is 
cited to sustain that position. In that case the plaintiff 
below was the owner of property on the uorth side of Fil- 
bert street, in the city of Philadelphia, and brought an 
action against the railway company to recover damages 
for injury to his property on said street caused by the 
operation of its elevated railroad. The latter is con- 
structed on land owned by the corporation, and the entire, 
width of Filbert street intervenes between the railroad 
and the complainant’s house. He complains of the noise, 
dust, smoke, and cinders, and the constant jar caused by 
passing trains, the effeet of whieh is to depreciate the mar- 
ket value of the property. In the court below the com- 
plainant recovered judgment. The constitution of Penn- 
sylvania contains the following provision: 
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“Municipal and other corporations, and individuals in- 
vested with the privilege of taking private property for 
public use, shall make just compensation for property 
taken, injured, or destroyed by the construction or enlarge- 
ment of their works, highways, or improvements, which 
compensation shall be paid or secured before such taking, 
injury, or destruction.” 

A majority of the court, by Paxson, J., concede that 
the diminution of value of the complainant’s property by 
reason of the elevated railway spoken of is established, but 
hold that there can be no recovery, because the word 
“injury” or “injured,” as used in the constitution, means 
such a legal wrong as would be the subject of an action 
for damages at common law. 

We entertain a high regard for the supreme court of 
that state, and have had frequent occasion to cite its deci- 
sions and quote from the opinions, but we cannot give our 
asset’ to the doctrine above expressed. An examination 
of the majority opinion shows that, while the court insists 
that it has no right to inject words into the constitution, 
it has in fact apparently injected the words, “a legal 
wrong such as would be the subject of an action for dam- 
ages at common law.” In other words, it limits the right 
to recover to legal injuries, instead of injuries in fact. 

Section 21, article I. of the constitution of this state 
provides that, “The property of no person shall be taken 
or damaged for public use without just compensation 
therefor.” ‘The section above taken, except the words “or 
damuged,” was in the constitution of 1867. Under that 
constitution, if any portion of a person’s real estate was 
iaken for public use, he could recover all the damages sus- 
tained by the taking; but if none of his real estate was 
taken for public use he could recover nothing, although 
his property had been greatly damaged by such use. The 
provision, therefore, is remedial in its nature, and the well 
known rule that, in the construction of remedial statutes 
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three points are to be considered, viz., the old law, the 
mischief, and the remedy, and so to construe the act as to 
suppress the mischief and advance the remedy, is to be 
applied. 1 Blackstone Com., 87. Applying this rule to 
the provision in question, and it embraces all damages 
which affect the value of a person’s property, and includes 
cases Jike that under consideration. In other words, the 
words, “or damaged,” in Sec, 21, Art. I. of the constitu- 
tion, include all actual damages resulting from the exercise 
of the right of eminent domain which diminish the mar- 
ket value of private property. Reardon v. San Francisco, 
66 Cal., 492. Atlanta v. Green, 67 Ga, 386. Cie& W. 
I. R. Co, v. Ayers, 106 lL, 511. Rigney v. Chicago, 102 
Id.,64. Si, V.& TER. &. Co. v. Haller, 82 Id., 208. 
Hot Springs R. BR. Co. v. Williamson, 45 Ark., 429. Gott- 
schalk v. GC, B. & @. BR. Co., 14 Neb., 550. Schaller v. 
Omaha, 23 Id., 325. 

The fact that damages are consequential will not pre- 
clude a recovery, if the construction and operation of the 
public improvement is the cause of the injury; and it is 
not necessary that the damages be caused by trespass or 
an actual physical invasion of the owner’s real estate. 
The test is: Excluding general benefits, is the property 
in fact damaged? If so, the owner is entitled to compen- 
sation. : 

Tt is not within the scope of the authority of the law- 
making department of the government to take the prop- 
erty of A and give it to B, even if B has the right to 
condemn property for public use. This being so, it is 
equally beyond the power of such department to confer 
the right on B to damage or destroy the property of A 
without making compensation therefor. The right of the 
legislature to authorize the taking of private property for 
public use is based on the condition that an equivalent in 
value be paid to the owner. If property is diminished in 
actual value by reason of a public improvement, it is to 
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the extent of the diminution taken for public use, as much 
so as if it was directly appropriated. The cases differ in 
regard to the mode of appropriation only. In the one case 
all the property is taken, while in the other it is taken 
only to the extent that it is diminished in value, and in 
either case the owner is entitled to be compensated for his 
loss, Laws are made to protect private rights, and not to 
destroy them, the only exception being where a party by 
his own fault has forfeited the same. By protecting and 
enforeing the rights of each individual, the rights of all 
are respected and secured, and the humblest person made 
to feel that he can suffer no wrong to his estate without 
receiving adequate redress. Constitutional guarantees are 
of little avail unless carried out iu the spirit in which 
they were framed, and no plea of publie benefits should 
be permitted to impoverish the owner of' private property, 
or override a plain constitutional inhibition. If the pub- 
lic desire to eveet works for public use, then the public— 
the party benefited—must bear the burden, while cach 
owner of private property, as one of the public, in some 
of the modes provided by Jaw, must pay his share of the 
indebtedness or expense, and thus the burdens are 
equalized, 

The judgment of the district court is reversed, and the 
cause remanded for further proceediiigs. 


REVERSED AND REMANDED. 


THE other judges concur, 
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Joun H. Dunpas, ADMINISTRATOR, ETC., PLAINTIFY LN 
ERROR, V. FRaNcIs M, CHRISMAN, DEFENDANT IN 
ERROR, 


1. Administration of Estates: cLaims: FRAups. A claim 
fox $588.08 was filed against an estate and was allowed to the 
extent of $385.11. Other claims were allowed against the es- 
tate, which, with the aforesaid $385.11, the administrator paid 
in fall. After the allowance of the $385.11, as first stated, the 
claimant and his attorney went before the county judge, in the 
absence of the administrator and without notice to him, and by 
false representations induced the county judge to allow the en- 
tire claim, of which fact the administrator had no notice until 
after the time to appeal had elapsed, there being a good defense 
against the excess of the claim so allowed. Jedd, That as a 
court of law could grant no relief a court of equity would. 


DUTIES OF ADMINISTRAYOR. ‘The care, prudence, and 
judgment which the man of fair average capacity and ability 
exercises in the transaction of his own business, furnishes the 
standard to govern an administrator in the discharge of his 
trust duties. 


Error to the district court for Nemaha county. Tried 
below before APPELGET, J. 


Gi. .B. Beveridge, for plaintiff in error, cited: Pomr. Eq., 
Sees. 823, 836, 837. Loomis v. Armstrong, 29 N. W. Rep., 
870. Kee v. Kee, 2 Gratt., 117. Petters v. Farwell, 13 
N. W. Rep., 319. Johnson v. Johnson, 26 Ohio St., 357. 
Allen v. Clark, 2 Blackf., 343. Oliver & Baum v. Pray, 
4 Ohio, 193. Shoemaker v. Brown, 10 Kas., 392. Dar- 
rah v. Boyce, 29 N. W. Rep., 102. 


G. W. Cornell, for defendant in error, cited: Loose- 
more tv. Smith, 12 Neb., 343. Kirk v, Bowling, 20 Neb., 
263. Code of Civil Procedure, Sec. 580. Rogers v. 
Redick, 10 Neb., 332. State v. Meeker, 19 Neb., 450. 
Pomr. Eq. Jur, Vol. 3, Sec. 1154, p. 96-106 in., and 
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foot-notes. Cox v. John, 32 O. St., 532. Abbott’s Ex’rs 
v. Cole’s Adm’s, 5 O.,87. Rogers v. Weaver, 5 O., 536. 


MAXWELL, J. 


The plaintiff brought an action in the district court of 
Nemaha county to enjoin the collection of a certain claim 
against the estate of David Chrisman. A demurrer to 
the petition was sustained in the court below, and the ac- 
tion dismissed. 

The cause of the action is set forth in the petition, as 
follows: ‘The plaintiff states that he is the duly ap- 
pointed administrator of the estate of David Chrisman, 
deceased, and was acting as such at the time of the hap- 
pening of the things herein complained of; that on the 
30th day of June, 1887, defendant filed a claim in the 
sum of $588.08 in the probate court, Nemaha county, 
Neb., against said estate; that said claim was by the said 
court set for hearing on the 5th day of July, 1887 ; that 
at the hearing thereof plaintiff and defendant were pres- 
ent; that after the hearing of the evidence in support of 
said claim, Llon. Jarvis S. Church, judge of said court, 
announced in his decision that, while he was in doubt as 
to the validity of a portion of said claim, he would allow 
the same in a sufficient sum to cover the surplus of the 
assets of said estate after all other debts and liabilities 
were paid, or in the sum of about $385.11; that there- 
upon this plaintiff, relying upon said decision, and believ- 
ing said claim was only allowed in the sum of about $385, 
left the court room; that afterward, and in the absence of 
plaintiff, said defendant and his attorneys falsely informed 
and led the said court to believe that said estate was solv- 
ent and would have sufficient funds to pay all liabilities 
after allowing said claim in full, thereupon said conrt, re- 
lying upon and believing said false statements of defend- 
ant and his attorneys true, did change its decision, and 
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allow said claim in full in the sum of $588.08; that at 
the time of the allowance of said claim the total assets of 
said estate were as follows: $168.17 realized from the 
sale of personal property and debts owing to said estate 
which plaintiff had collected, besides one note of defendant 
and Margaret A. Chrisman, dated July 17, 1886, for 
$335, and one note of defendant, dated January 31, 1887, 
for $161.25, both of said notes being secured by mortgage 
on real estate; that prior to the allowing of said claim, 
this plaintiff had paid out on account of said estate, on 
claims allowed, as follows: : 


Funeral expenses and last sickness................. $112 25 
Other claims and expenses........csccescseeceeeeeeces 162 46 
Court costs of administration..............2c0008 wo. 44 50 
Adine’s cummission, and expenses allowed.......... 50 00 


Total paid out by plaintiff... eee $359 20 
Total cash received........ cc haa skdsunedudeebyaneOes 168 17 
Overpaid, by administrator............cccsseceeeee $191 03 


“That in making said payments plaintiff believed said 
claim was allowed only in the sum of about $385, and 
said estate was solvent; that this plaintiff was not ap- 
prised of or informed that said court had allowed’ said 
claim in full for the sum of $588.08 until about the 4th 
day of February, 1888, and long after the time for taking 
an appeal had elapsed. Plaintiff avers and has reason to 
believe, and does believe, that the court allowed said claim 
in full under a misapprehension and mistake as tu the 
facts and condition of said estate and said claim, obtained 
from defendant and his attorneys. This plaintiff further 
avers that he had and has a good and valid defense to said 
claim in the sum of about $200, but was prevented from 
presenting the same on the day of said allowance, or perfec’ - 
ing his appeal from said allowance, by reason of being so 
informed by the court that said claim if allowed at all 

32 
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would only be allowed in the sum of about $385, Plaint- 
iff further alleges that, on the 29th day of February, 
1888, and as soon as he discovered said claim had been 
‘erroneously allowed in the sum of $588.08, he filed a mo- 
tion with the said probate court to set aside said allowance, 
and for a rehearing of said claim, which motion was dis- 
allowed by the court, whereby said plaintiff has exhausted 
his remedy at law. Plaintiff further avers that if said claim 
is allowed to stand in the sum of $588.08 against said 
estate, said estate will be rendered totally insolvent, and 
your petitioner will have paid out $191.17 more than he 
has received on account thereof, for the reimbursement of 
which this plaintiff will have no remedy, and will have 
been damaged in the sum of $191.17.” 

If the allegations of the petition are true, the defendant 
and his attorneys, in the absence of the plaintiff and with- 
out notice to him, appeared before the county court and 
informed that court that the estate was solvent, and that 
the claim should be allowed in full, being $588.08, and 
the court was induced by such misrepresentations to make 
such allowance. The claim for $385.11 is alleged to have 
been allowed on the 5th day of July, 1887, The exact 
date at which the full claim of $588.08 was allowed does 
not appear, but the plaintiff alleges that he was not ap- 
prised of the allowance of the same “until long after the 
time for taking an appeal had elapsed.” It is also alleged 
that the plaintiff has a valid defense to said claim of 
$588.08. 

We think sufficient is shown to entitle the plaintiff to 
relief. The defendant could not, by making false repre- 
sentations to the county judge as to the amount of the 
estate, secure the allowance of a claim to which he was 
not entitled, and this without notice to the administrator, 
Tt seems to have been well known to all parties that if the 
claim was allowed in full the estate would not pay the full 
amount of the debts proved against it. The character of 
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this claim is not set out, nor are we informed of the nature 
of the defense against ‘it, nor why the deduction was made 
in the first instance. No doubt, however, there was good 
cause for making such deduction, and if afterwards the 
county judge saw fit to change the judgment by increasing 
the amount allowed, the administrator should have been 
informed of that fact so that he could appeal if he saw fit. 
The judgment being rendered in his absence and without 
notice to him, and he having a good defense thereto, the 
case falls within the rule laid down in Horn v. Queen, 4 
Neb., 108, 5 Neb., 472. 

There is an additional reason why the judgment should 
be reversed. If the allegations of the petition are true, 
the excessive allowance will become a personal debt against 
the administrator, The rules governing the duties of an 
administrator are very clearly set forth by the supreme 
court of Michigan in Loomis v. Armstrong, 29 N. W. R., 
870, as follows: “The law vequires, when an administra- 
tor is appointed for a person dying intestate, that he shall 
take charge of all the personal estate of the deceased, col- 
lect in, and conyert the same into money, so far as is nec- 
essary to pay-the debts of the deceased, and make proper 
distribution of the balance remaining to the persons law- 
fully entitled thereto, and to pay any other sum to the 
widow and family of the deceased, pending his adminis- 
tration, which may be ordered or decreed by the probate 
court, and when he has donc this, and at such other times 
as the court may require, render an account of his doings 
to the court.. In doing these things the administrator is 
required to exercise the ordinary prudence, care, and judg- 
ment of men doing the kind of business the deceased was 
engaged in at the time of his death. It is not the highest 
degree of skill or care, nor the best management and judg- 
ment that the law requires. This would be requiring too 
much, as will be readily seen, for that would require ca- 
pacity and ability which would insure success and is not 
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possessed by more than one-tenth of the persons who en- 
gage in business generally, It is the care, prudence, and 
judgment which the man of fair average capacity and abil- 
ity brings to bear in the transaction of his own business 
that. furnishes the standard by which the administrator in 
the performance of his trust duties must be’ governed.” 

The administrator in this case seems to have acted in 
good faith in paying the claims allowed July 5, 1887, in 
full, and as he has no remedy at law, the court will grant 
him relief. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings 


REVERSED AND REMANDED. 


THE other judges concur. - 


o 


Stats or NEBRASKA, EX REL. THE Crry or FREmont, 
v. H. A. Bancock, Auprror or PuBLic Accounts. 


1. Corporations—Municipal: Bonpbs FOR WATER-WORKS. 
Cities of the second class having more than 5,000 and less than 
25,000 inhabitants may issue bonds for the purpose of construct- 
ing, maintaining, and operating a system of water-works for 
such city, but the authority to do so must be conferred upon the 
officers of such city by a majority vote of the people at an elec- 
tion held for that purpose, and of which four weeks’ notice must 
be given by publication in a newspaper published within the 
county in which such city is located. 


PAVING LonDSs. The same rule must be applied to 
the issuance of “ paving bonds’’ when issued under the authority 
of subdivision LVIII. of section 52, article 2, of chapter 14 of 
Compiled Statutes. 


3. Mandamus. In an application for a writ of mandamus to 
compel the state auditor to register and certify municipal bonds, 
a writ will not issue until a strict compliance with all the pre- 
requisites of the statutes is shown. 
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Oriarar application for mandamus. 


_ £. Dolezal and J. E. Frick, for relator, cited: Hamlin 
v. Meadville, 6 Neb., 233. Bank of Chillicothe v. Chilli- 
cothe, 7 Ohio, 354. Mills v. Gleason, 11 Wis., 470. State 
v. Madison, 7 Wis., 688. Orchard v. School District, 14 
Neb., 380. State v. School District, 13 Neb., 78. Lhe 
P cols ea rel. Smith, v. Peck, 11 Wend., 605. Sedgwick 
on Construction of Stat. and Const. Law: 316-329. 


William Leese, Attorney General, for respondent. 
Regs, Cu. J. 


This is an application for a peremptory writ of manda- 
mus to compel the defendant to register and certify two 
sets of bonds issued by the city of Fremont, dated De- 
cember 1, 1888. One set of said bonds is denominated 
“Water Bonds, series B.;” the other is denominated 

“ Paving Bonds.” 

It appears from the tag that the mayor and conneil 
of the city of Fremont submitted to the electors of said 
city, at one election, the two propositions for the issuance 
of the two sets of bonds referred to. The proposition was 
published in the Fremont Tribune, a daily newspaper 
printed and published in Dodge county, one time, which 
publication was made on the 10th day of July, 1888. 
The election was held on the 380th day of the same month. 

The question preseuted is, was sufficient notice of the 
election given, to meet the requirements of the law? 

The auditor, believing the bonds were not legally issued, 
has declined to register and certify them. 

Our attention will be first given to the set of bonds de- 
nominated “ Water Bonds.” 

Section 66 of article 2, chapter 14, Compiled Statutes of 
1887, is as follows : 
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“Phe mayor and council shall have power to borrow 
money and pledge the property and credit of the city upon 
its negotiable bonds or otherwise to an amount not exceed- 
ing in the aggregate one hnulred thousand dollars, for the . 
purpose of constructing or aiding in the construction of a 
system of sewerage, authority therefor having first been 
obtained by a majority vote of the people at an election or 
elections upon a proposition or propositions submitted in 
the manner provided by law for the submission of propo- 
sitions to aid in the construction of railroads and other 
works of internal improvement; and to borrow money 
and pledge the property and credit of the city in the man- 
ner aforesaid, and upon being authorized as aforesaid, to 
an amount not exceeding one hundred thousand dollars, 
for the purpose of constructing, maintaining, and operat- 
ing a system of water-works for said city.” 

Tt will be seen that this section provides that the propo- 
sition must be submitted toa vote of the people, in the 
manner povided by law for the submission of proposi- 
tions to aid in the construction of railroads and other 
works of internal improvement. 

Scetion 1 of chapter 45, entitled “Internal Improve- 
ments,” requires the question of issuing bonds to be sub- 
mitted to a vote of the legal voters of a county or city 
in the manner provided by chapter 9 of the Revised Stat- 
utes. The chapter referred to is found at page 35 of the 
Revised Statutes published in 1866 ; section 21 of which 
provides, among other things, that, “The whole question, 
including the sum desired to be raised, or the amount of 
the taxes desired to be levied, or the rate per annum, and 
the whole regulation, including the time of its taking 
effect, or having operation, if it be of a nature to be set 
forth, and the penalty of its violation, if there be one, is 
to be published at least four weeks in some newspaper 
published in the county.” 

This section is carried forward to seetion 18 of chapter 
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13 of the General Statutes, and to section 27 of article 1 
of chapter 18 of Compiled Statutes of 1887, and in so 
far as it is applicable to the case at bar has not been 
changed, and by its provisions the notice must be pub- 
lished “for four weeks in some newspaper published in 
the county.” This provision is jurisdictional and manda- 
tory. Section 29 of chapter 9 of Compiled Statutes pro- 
vides that, if the auditor is satisfied that bonds presented 
to him for registration “have been legally issued for a 
lawful purpose,” he shall “register the same in his office, 
in a book kept by him for such purpose, and shall, under 
his seal of office, certify upon such bonds the fact that they 
have been regularly and legally issued,” ete. We cannot 
avoid the conclusion that the bonds referred to have not 
been regularly and legally issued, and, therefore, that it is 
not the duty of the auditor to register them, 

“Prior to the issue of the bonds and their delivery, 
those who claim to have such bonds issued must show a 
strict compliance with all the prerequisites of the statutes.” 
Burroughs on Taxation, page 408. 

As we have seen, the statute provides a complete method 
for the issuance of bonds of the kind under consideration, 
and ina procceding of this kind it is essential that the - 
statutory method be followed. 

It is insisted by counsel for relator, that long before 
the submission of the proposition to issue these water 
bonds the relator had a system of water-works constructed, 
and which was in operation, and that these bonds were not 
issued to pay for constructing, maintaining, and operating 
a system of water-works, but to pay the cost of the im- 
provement and extension of a system of water-works al- 
realy existing aud in operation, and that section 66, above 
quoted, has no application to them. We cannot agree to . 
this. While it is true that the city of Fremont did haye 
a system of water-works, yet it is also true that these 
bonds were issued “ for the purpose of constructing, maiu- 
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taining, and operating a system of water-works for said 
city.” The fact that the water-works to be constructed, 
maintained, and operated would, when finished, constitute 
only apart of the general system, would not, in our opin- 
ion, change the rule or render the section under consilera- 
tion inapplicable. 

The question presented with reference to the paving 
bonds is one of more difficulty, Subdivision LVIIL. of 
section 52, article 2 of chapter 14 of the Compiled Stat- 
utes, gives authority to the city to enact ordinances pro- 
viding for the grading and paving of its streets, and con- 
fers the authority to issue the bonds of the city to raise 
money for that purpose. It is provided that, “no such 
bonds shall be issued until the question of issuing the 
same shall have been submitted to the electors of the city 
at a general or special election therein, and authorized by 
vote of the majority of the electors voting at such elec- 
tion.” But no provision is made in the act for the man- 
ner of submitting such question to the electors. Subdivi- 
sion XXXVII. of the same section confers upon the city 
the right “to borrow money on the credit of the city, and 
pledge the credit, revenue, and public property of the city 
for the payment thereof, when authorized in the manner 
hereinafter provided.” But we are unable to find any pro- 
vision of a general character governing the exercise of this 
power. Upon an examination of the legislation of this 
state upon the subject of issuing bonds, it seems to be the 
general doctrine, and with few exceptions, that the right 
to issue bonds depends upon authority therefor conferred 
by the people constituting the municipality seeking to issue 
the bonds. This is expressly provided in the section un- 
der consideration, and it is the unanimous opinion of the 
court that the same rule as to the publication of notice 
must be applied to cases of the kind under consideration 
as to the issuance of water bonds, or bonds of other de- 
scriptions, in which the method of giving notice is pre- 


JANUARY TERM, 1889. 505 


German-American Ins. Co. v, Etherton. 


seribed, and that is, that notice must be published for 
four weeks in a newspaper published in the county. No 
other rule can be adopted which wilk insure safety aud re- 
tain within the hands of the people who constitute the 
municipalities the power to control their expenditures and 
indebtedness. 

The writ, therefore, must be denied. 


WRIT DENIED. 


THE other judges concur. 


GERMAN-AMERICAN INSURANCE COMPANY, PLAINTIFF 
IN ERKOR, V. SARAH ETHERTON, DEFENDANT IN 
ERROR. 


1. Insurance: Loss: PETITION. Inan action upon an insurance 
policy for loss sustained by fire, where it is stipulated in the 
policy that, upon the written request of either party, the loss 
shall be appraised and determined by disinterested and com- 
petent persons, one to be selected by the insurance company and 
one by the insured, and in case of their failure to agree, by some 
third party called by the appraisers, the award of any two of 
the three, as to the damage, to be conclusive as to the amount of 
loss, Jt was Held, That it was not necessary that the petition 
should allege that an arbitration had been had or an award 
made in order to the maintenance of the action. 


2. : DEFENSE. In such case an action can be 
maintained without reference to the agreement to arbitrate, un- 
less such arbitration has been actually had, and that would con- 
stitute matter to be pleaded by way of detense. 

3. VOID PROVISIONS IN POLICY. A provision in a policy 


that no suit or action against the insurer “shall be sustained in- 


any court of Jaw or chancery until after an award shall have 
been obtained”? by arbitration, “ fixing the amount’’ due after 
loss, is void, the effect of such provision being to oust the courts 
of their legitimate jurisdiction. 
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PROOF OF LOSS: WAIVER. Where an apparently honest 
effort has been made by the insured to comply with the terms 
of the policy, in giving the notice and proof of loss, the refusal 
of the insurer to pay any sum whatever, or to recognize the 
policy as binding, will be treated as a waiver of any merely 
technical objection to the proof furnished. 


LOsS: TECHNICAL OBJECTIONS. No such technical 
objection, not materially affecting the risk or the rights of the 
parties, will he available as a defense in an action on a policy of 
insurance to recover the loss on the property destroyed. 


a 


Error to the district court for Webster county. ‘Tried 
below before Gasuty, J. 


J. 8S. Githam, for plaintiff in error, cited: Carrol ‘v. 
Girard Fire Ins. Co., 13 Pac. Rep., 863. Carberry v. 
German Ins. Co., 8 N. W. Rep., 406. Home Ins. Co. v. 
Duke, 43 Ind., 418. Protection Ins. Co. v. Pherson, 5 
Tnd., 417, 


Case & MeNeny, for defendant in error, cited: Gere v. 
Council Bluffs Ins. Co., 67 Iowa, 272. Redman v. Attna 
Ins. Co.,4 N. W. Rep., 591. Phoenix Ins. Co. v. Badger, 
53 Wis., 283. Wood on Fire Ins., Sec. 430, 747. Code, 
Sec, 128. Lane v. Maine Mutual Fire Ins. Co., 28 Am, 
Dee., 150. Roper v. Clay, 18 Mo., 383. sAcillips v. Put- 
nam Ins. Co., 28 Wis., 472. Phillips v. Protection Ins. 
Co., 14 Mo., 220. Keeney v. Putnam Ins. Co.,71 N. Y., 
403. McBride v. Rep. Fire Ins. Co., 30 Wis., 562, 
Harriman v. Queen Ins. Co., 49 Wis., 71. dstna Fire Ins. 
Co. v. Tyler, 16 Wend., 402. Rogers v. Traders Ins. Co., 
6 Paige Ch., 583. Blake v. Ex. Ins, Co., 12 Gray, 265. 
Carson v. Jersey City Ins. Co., 14 Vroom, 300. Wood on 
Fire Ins., Sec. 492. 


Reesn, Cu. J. 


This action was instituted for the purpose of recovering 
the insurance upon a building and contents destroyed b~ 


° 
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fire. The insurance policy was issued December 21,1886. 
The building was destroyed on the 17th day of January, 
1887. : 

The cause was tried to a jury, which returned a verdict 
in favor of defendant in error. A motion for a new trial 
was filed, and overruled, and judgment entered upon the 
verdict. The cause is brought into this court by proceed- 
ings in error, by the insurance company as plaintiff in 
error. 

When the jury was impaneled, and the introduction 
of testimony was about to be entered upon, plaintiff in 
error objected to the introduction of any evidence, for the 
reason that the petition did not state facts sufficient to con- 
stitute a cause of action. This objection was overruled, 
to which plaintiff in error excepted, and now assigns the 
same for error. 

The objection is based upon the following clause of the 
policy: “It is expressly stipulated by the parties hereto 
that no suit or action against this company shall be sus- 
tained in any court of law or chancery until after an award 
shall have been obtained fixing the amount of such claims, 
in the manner above provided.” 

The manner provided and referred to by this clause is, 
that “Loss or damage to property partially or totally de- 
stroyed, unless the amount of said loss or damage is 
agreed upon between the insured and this company, shall, 
at the written request of either party, be appraised and 
determined by disinterested and competent persons,” etc. 

There is no allegation in the petition that the action is 
founded upon an award of arbitrators. In fact it appears 
by the record that no such award was ever made. While 
it is competent for parties between whom a dispute has 
arisen, or may arise, to agree upon a settlement of such dis- 
pute by arbitration, and while it is true that where such 
an arbitration is had that a cause of action should be based 
upou the award or result of such arbitration, yet such a 
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provision can have no effect upon the right of an assured 
to maintain an action upon a loss, where no such arbitra- 
tion is demanded by the defendant. As to the first of thie 
above qnoted clauses we apprehend that there is practi- 
cally no dispute, but that the whole provision is void. 
Where a policy provides that the whole matter in contro- 
versy between the parties, including the right to recover at 
all, shall be submitted to arbitration, the condition is void. 
The effect of such a provision is to oust the courts of their 
legitimate jurisdiction, which the parties cannot do. Gray 
v. Wilson, 4 Watts (Pa.), 39. Ins. Co. v. Morse, 20 Wall., 
U. S., 445. Rowe v. Williams, 97 Mass., 163. Trott v. 
Ins. Co. 1 Cliff. (U. 8. C. C.), 439. Roper v. Lendon, 
102 Eng. Com. Law (1 El. and EI.), 825. 

The most that could be claimed by the second of the 
above quoted provisions would be, that, where the sole 
question between the parties to the policy was as to the 
amount of indebtedness, such question might be ascer- 
tained by a reference to arbitrators, upou the written re- 
quest of either party, but even then, plaintiff in error 
could take nothing thereby, as it did not admit any lia- 
bility upon the policy, but by its agent informed the attor- 
ney for defendant in error that nothing wonld be paid. 
The insurer can claim no benefit from such a provision 
when he denies all liability under the policy. Goldstone 
tv. Osborn, 12 Eng. C. L. (2 C. & P., 550), 726. Mentz v. 
Ins. Co., 21 Am. Rep., 83 (79 Penn. St., 478). Robinson 
v. Ins. Co., 17 Me., 131. Western Horse & Cattle Co. v. 
Putnam, 20 Neb., 331. 

It is eniitended: that the petition contains no allegation 
that proofs of loss were furnished sixty days before the 
commencement of the action, as required by the policy, 
and that the petition for that reason fails to state a cause 
of action. The policy is set out at length in the petition, 
and it is alleged that the plaintiff in the action had duly 
kept, observed, and performed all the requirements and 
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conditions contained in the policy, by her to be kept, ob- 
served, and performed. And that immediately after the 
fire, on the 18th day of January, 1887, and again on the 
9th day of February, of the same year, due and legal no- 
tice, together with proper proofs of loss, had been given 
to plaintiff in error. The action was instituted on the 
28th day of July, 1887, more than sixty days after the 
proofs were alleged by the petition to have been furnished. 
The action, therefore, was not prematurely brought, so 
far as is disclosed by the petition. The averments were 
clearly sufficient under section 128 of the civil code, which 
provides that, “it shall be sufficient to state that the party 
duly performed all the conditions on his part.” 

The answer filed by plaintiff in error consisted of two 
specific denials. 

1st. “That she pertormed all the conditions on her 
part necessary to be performed under the policy set out in 
plaintiff’s petition.” 

And 2d, “That she performed any of the conditions re- 
quired by said policy by her to be performed.” 

Under the familiar rule, that all the other allegations of 
the petition should be considered as admitted (section 134 
of the civil code), the issues in the case were very much 
narrowed. The testimony shows that, after the fire 
referred to, defendant in error sought to comply with the 
requirements of the policy by giving notice of her loss. 
Immediately after the fire the agent of plaintiff in error 
telegraphed to the principal office, in Chicago, Illinois, 
giving notice of the fact, and two days thereatter wrote a 
letter giving the facts, so far as understood by him at the 
time. Plaintiff in error then notified its adjusting agent, 
at St. Joseph, Missouri, of the loss, and directed him to go 
to Red Cloud immediately and personally examine into 
the matter. This was on the 24th of January, and on the 
2d day of February proof of the loss was forwarded, to- 
gether with a certificate of the county judge of Webster 
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county, over his official seal, detailing the facts, we pre- 
sume in accordance with the requirements of the policy. 
These proofs were received by the company, when it noti- 
fied the attorneys for defendant in error of that fact, and 
stated that the proofs were not in full compliance with the 
terms of the policy. Among the objections made was one 
that the certificate referred to was not made by the proper 
person. The objection seems to have been that the certifi- 
cate of Judge McKeaghan was not from a magistrate 
“nearest the place of the fire.” The provisions of the 
policy upon that subject are to the effect that the insured 
“shall produce the certificate, under seal of a magistrate, 
notary public, or commissioner of deeds nearest the place 
of the fire, and not concerned in the loss or related to the 
insured, stating that he has examined the circumstances 
attending the loss,” etc. It is shown that, upon this ob- 
jection being made, a new certificate was produced by 
another magistrate, who was supposed to reside nearer the 
place of the fire than Judge McKeaghan. There appeared 
to be some dispute upon the trial as to whether Judge Mc- 
Keaghan or some other magistrate, having a seal, resided 
nearest the place of the fire. Upon that subject we need 
only say, that in our opinion it was not necessary that a 
careful and correct measurement of distances should be _ 
made for the purpose of ascertaining the nearest officer 
qualified to make the certificate. The fire occurred in the 
city of Red Cloud, in which the county judge resided, and 
there is no doubt but that an honest effort was made to 
comply with the policy in this respect; and as said in 
Phenix Insurance Company v. Barnd, 16 Neb., 89, no 
merely technical objection, not materially affecting the risk, 
is available as a defense. It is quite apparent, from an 
examination of the correspondence between the agent of 
plaintiff in error and the attorneys for defendant in error, 
that there was no purpose on the part of plaintiff in error 
to pay the loss as provided by the policy. This is further 
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shown by the testimony of Mr. Case, one of the attorneys 
for defendant in error, who testified that he was informed 
by the adjusting agent who came to Red Cloud by direc- 
tion of the manager of the insurance company to examine - 
into the alleged loss, that the company would pay nothing. 
Plaintiff in error at all times denied its Hability to pay 
anything, Its objections to the proof of loss as furnished 
were technical, and apparently not prompted by a desire to 
know the real facts, 

We find no error in the record; the judgment of the 
district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges conenr. 


Neue R. SMirH, PLAINTIFF IN ERROR, v. Jonny H. 
GIBSON, DEFENDANT IN ERROR. 


1. Jurisdiction of Supreme Court. Appeal is not an exclu-| 
sive remedy in equity causes. In such cases the decree of the 
district court may be reviewed by the supreme court, either 
upon error or by appeal. 


2. Landlord and Tenant: LEASE: OPTION OF PURCHASE: 
STATUTE OF FRAUDS. Plaintiff executed to defendant a writ- 
ten lease of real estate for one year, and under which defend- 
ant took possession of the leased property. The lease contained 
the following provision: ‘“‘It is further agreed that the said 
John H. Gibson shall have the privilege of buying the above 
described property, at any time within the term of this lease, 
for the sum of $3,000. Then in that case the last month’s rent 
shall be free, and the said Jonn H. Gibson shall have the privi- 
lege of assuming the $2,000 mortgage now standing against the 
above described property.”’ Jt was Held, That an oral acceptance 
of the option contained in the lease was sufficient under the 
statute of frauds, the lease being “ signed by the party by whom 
the * * * *, gale is to be made.” 
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: —: EVIDENCE. Uponan examination of the evi- 

deube. It was Held, That the finding of the district court, that 
the person to whom the acceptance was communicated was the 
agent of the vendor, was sustained. 

4. -—-——: RENT: OPTIONOF PURCHASE: ACCEPTANCE. By the 
conLract of lease the rent was to be paid monthly, and was paid 
to the first day of July. On the tenth day of the same month 
the lessee notified the lessor, through her agent, of the accept- 
ance of the offer to sell, when the lessor refused to make the 
conveyance. There having been no default at that time in the 
payment of rent, Jé was Held, That the acceptance was made 
during the term of the lease. 

5. ——~—-: TENDER: SPECIFIC PERFORMANCE. The acceptance 
having been made during the term of the lease, and refused, no 
tender of the purchase price was necessary to entitle the vendee 
to his aclion for specific performance. 

6. ———: POSSESSION OF TENANT: NOTICE: SUBSEQUENT MonT- 
GAGE. In such case, after acceptance of the offer by the lessee, 
within the time provided by the written contract, his possession 
became that of owner, and of whose rights such possession gave 
notice to the subsequent mortgagee of the vendor, or lessor, and 
he would be charged with notice of the vendee’s rights, and his 
mortgage be subject thereto. 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


John P. Breen, for plaintiff in error, cited: Ontario 
Bank v, Root, 3 Paige, 478. Champlin v. Parrish, 11 
Paige, 408. Fry on Specific Performance, Sec. 166. Sun-° 
derson v. Jackson, Langdell’s Select Cases on Sales, 340. 
Allen v. Burk, 2 Md. Ch. Dec., 534. Legal v, Miller, 2 
Ves., Sen., 299. Mainwaring v. Baaxter, 5 Ves., 458. 
Lanz v. McLaughlin, 14 Minn., 72. Palmer v. Scott, 1 
Russell & Mylne (Eng. Chancery), 394. Justice v. Lang, 
52 N. Y., 323. Gartrell v. Stafford, 12 Neb., 553. 
Champion v, Joslin, 44 N. Y.,653. Greenleaf on Evidence 
(13th Ed.), Sec 603, and cases cited in note 8. Guthman 
v. Kearn, 8 Neb., 507. Maxwell’s Pleadings and Prac- 
tice (1885), 636. Richmond v. Gray, 3 Allen, 25. Storey 
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v. Krewson, 55 Ind., 397. Eliason v. Henshaw, 4 Whea- 
ton, U. S., 225. Rommel v. Wingate, 103 Mass., 327. 
Pinner v. Sharp, 23 N. J. Eq., 274. 


J. W. Lounsbury, for defendant in error, cited: 1 
Story’s Equity (11 Ed.), Sec. 736 and note. 1 Parsons 
on Contracts, 511. Otis v. Payne (Tenn.), 8 Southwest- 
ern Rep., 848. Johnston v. Trippe, 33 Federal Rep., 530. 
Gartrell v, Stafford, 12 Neb., 545. Afoses v. McClain 
(Ala.), 2 Southern Rep., 741. Hollis v.. Burgess (Kas.) 
15 Pac. Rep., 536. 1 Parsons on Contracts, 46, et seq. 
Wade on Notice, Sec 882. Post v. Garrow, 18 Neb., 682. 
Kellogg v. Lavender, 9 Neb., 425. Welch v. Darling 
(Vermont), 7 Atlantic Rep., 547. Johnson v. MeGruder, 
15 Mo., 365. Ledbetter v. Walker, 31 Ala, 176. -Vareton 
v. Roe, 8 Ad. & F.,15. Coleman v. Garrigues, 18 Barb., 
60. ; 


Reese, Cu. J. 


This was an action to compel the specific performance 
of a contract for the sale of real estate. It appears from 
the record that, on the Ist day of September, 1885, plaint- 
iff in error, being the owner of lot eight in block eight 
in Hanscom’s addition to the city of Omaha, leased the 
same to defendant in error for the term of one year 
from that date, for a rental of $275, $25 of which was 
payable on the Ist day of the following month, and $25 
to be paid on the first day of each succeeding month, dur- 
ing the year. The lease contained the following provision : 
“And it is further agreed that the said John H. Gibson 
shall have the privilege of buying the above described 
property, at any time within the term of this lease, for the 
sum of $3,000. Then in that case the last month’s rent 
shall be free, and the said John H. Gibson have the privi- 
lege of assuming the $2,000 mortgage now standing 
against the above described property.” 

33 
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Upon a trial to the district court, a decree was rendered 
in favor of defendant in error, and requiring the perform- 
ance of the contract. Plaintiff in error, who was defend- 
. ant below, brings the cause into this court by proceedings 
in error. 

It is contended by defendant in error in his brief that 
this proceeding should be dismissed, “ For the reason that 
it is an equity cause and must be brought to this court by 
appeal, and the transcript filed within six months, which 
was not done in this case.” 

It has been the settled law of this state since the decision 
of White v. Blum, 4 Neb., 557, that appeal is not an ex- 
clusive remedy in equity cases. That such cases are sub- 
ject to review on error. See also Baldwin v. Foss, 16 Neb., 
299. The case is properly in this court. 

It sufficiently appears by the bill of pxteptiins that de- 
fendant in error took possession of the real estate described 
in the lease soon after its execution, paying the rené as it 
matured, until the Ist day of July, 1886, when he noti- 
fied Warner E. Smith, the brother and agent of plaintiff 
in error, that he would avail himself of the provisions in 
the lease above quoted and purchase the property. After 
detailing a conversation between himself and Warner E. 
Smith, defendant in error testified as follows: 

Q. When was the next time, after this last conversa- 
tion that you have related, that you had any conversation 
with him about taking this property ? 

A. It was on the 8th day of July. 

Q. State fully what was said and done between you at 
that time, relative to the taking of the property? 

A. Iwent to his residence and found him, on that 
evening, somewhere towards evening, four to six o’clock in 
the evening. He came up to the fence and met me, and I 
told him then that I was prepared to take the property 
according to the contract. He said, “That suits me.” 
“Now,” says I, “Mr. Smith, on the tenth day of this 
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month I am going to Toronto, Canada, with the Knights of 
Pythias excursion, as chairman of the transportation com- 
mittee, and that being the case I will be very anxious to 
have this matter closed and papers made out so I can get 
them on record before I leave Omaha ;” and I says, “Mr. 
Smith, can you do that? and will you doit?” And he 
says, “Yes, sir, I will.” That is probably all at that time 
that was material; there might have been some minor con- 
versation at that time. 

Q. What was next done in this matter, after that con- 
versation? 

A. On the 9th of July I was looking for Mr. Smith, 
around at his place of business and about town generally, 
being quite anxious; I think I met him once on the 9th 
in the earlier part of the day, and he told me there was 
some talk about an abstract; that he thought they had one; 
that a friend of his, Mr. Powers, had, he thought, had an 
abstract, and it was in Blair; he had tried to telephone 
him at Blair to ascertain the facts in the matter; and I 
had at that time some conversation with him relative to 
hurrying up the matter on account of my leaving town, 
and he at that time signified that he would have the papers 
ready; from that time until the afternoon of the 10th I 
was unable to find him any place, although I tried several 
times; I went to his house and inquired for him, and they 
said he hadn’t been to dinner but probably would be soon, 
and I started down town on one car and found him coming 
up on another, and I got off and went up with him to his 
residence, and there held another conversation with him; 
he talked with me awhile, a few minutes, and he said, “Tt 
is no use to mince matters; we may as well be plain about 
it as any way; I would have no objection to making these 
papers if it wasn’t for the condition under which you are 
getting the money; I have ascertained where you are go- 
ing to get the money, and I find it is from Mr. Monell, 
the party who has the first mortgage.” I told him I did 
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not see that that made any difference; that his money was 
as good as any one’s else, and after a few minutes’ conver- 
sation he absolutely refused; I said to him, “You have 
rather let me into the hole, as I have to leave the town 
this evening, yet,” I says, “I will endeavor to be back in 
season to attend to this matter.” ; 

Q. Did he make any other objection beside the fact 
that you were going to get the money of the man who 
held the first mortgage? 

A. None whatever. 

From the testimony of Warner E. Smith, who was a 
witness for plaintiff in error, we copy the following, after 
a reference to the conversation above alluded to. 

Q. Do you remember in that conversation, on the 8th 
day of July, of saying in response to his talking about 
the property being conveyed to him, that that would suit 
you? 

A. I don’t remember those exact words. No, it is 
about fair to deny the charge. 


The next conversation was at what time? 
The next day, I believe. 


Q. Do you remember what you did say? 

A. I don’t remember the exact words. 

Q. In substance? 

A. That it was probably all right. 

Q. Did he tender you any money on that day? 
A. No. 

‘Q. Did he say that he had the money with him? 
A. No, sir. 

Q. Did he then say he was ready to take the property? 
A. He did. 

Q. 

A. 

Q. 


Do you remember what was said on that day con- 
cerning the puvchase of the property? 
A. It was something of the same thing. 
Q. Did he on that day tender you the thousand 
dollars? 
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A. No, sir. 

Q. Do you remember the conversation, the next day, 
the 10th? 

A. Ido. Be 

Q. What was said concerning the purchase of the lot 
on that day? 

A. Mr. Gibson met me on the street car, and when we 
got off it was the sume conversation that passed, and I 
told him that the way the matter stood, his borrowing the 
money on the property that was incumbered by a prior 
mortgage to the same man would, I thought, embarrass 
the other property which the mortgage covered, and prop- 
erty in another part of the state ; and told him that unless 
he, Mr. Monell rather, would release that, give us some 
guarantee that in case of failure that the mortgage should 
not come back on this property, that I did not see how the 
thing could be done. I told him I did not want to mis- 
Jead him, but that was the plain fact in the case. 

Upon this branch of the case it is insisted that there 
was no memorandum of the contract in writing, as re- 
quired by the statute of frauds. ‘To this we cannot assent. 

Section 5 of chapter 32 of the Compiled Statutes is as 
follows : , 

“ Every contract for the leasing for a longer period than 
one year, or for the sale of any lands, or any interest in 
lands, shall be void unless the contract or some note or 
memorandum thereof be in writing, and signed by the 
party by whom the lease or sale is to be made.” 

The contract giving the option was in writing, sigued by 
the party by whom the sale was to be made. It was good 
during the term of the lease, if not withdrawn, and if 
accepted agreeable to its terms, and could be enforced. As 
we have scen, defendant in error accepted the offer in July, 
and it thereupon became a contract for the sale of real es- 
tate, capable of being enforced. . It was not necessary that 
the acceptance should be in writing. Frye on Specific 
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Performance of Contracts, Sec. 292. Pomeroy on Con- 
tracts, 76. Waterman on Specific Performance of Con- 
tracts, Sec. 137. 1 Greenleaf on Evidence, Sec. 268. 
Johnston v. Trippe, 33 Federal Reporter, 530. Otis «. 
Paine (Tenn.), 8 S. W. Reporter, 848. 1 Parsons on Con- 
tracts, 7th edition, See. 46. 

It appears that, at the time referred to, no tender of the 
purchase price was made, but this is unnecessary, by reason 
of the refusal of the agent of plaintiff in error to carry 
out the contract. J¢ellogg v. Lavender, 9 Neb., 425, Post 
v. Garrow, 18 Id., 682. Welch v. Darling (Vt.), 7 Atlantic 
Reporter, 547. 

A tender was made to plaintiff in crror, personally, be- 
fore the commencement of the action, which was refused. 

Tt is next contended that Warner E. Smith was not the 
agent of plaintiff in error, and, therefore, the acceptance 
of the offer contained in the lease could not bind her. It 
appears that the contract of lease, although signed by 
plaintiff in error, was originally made by Warner E. 
Smith, as her agent; that its terms were all agreed upon 
by him, and reduced to writing in her absence; that the 
rent, as it matured, was collected by him, and that he fre- 
quently called upon defendant in error to know if he was 
going to accept the offer contained in the lease, and pur- 
chase the property; that no objection of any ‘kind was 
made by plaintiff in error at the time the acceptance was 
made by defendant in error, although she had knowledge 
of what was being said and done. 

We again quote from his testimony, as follows: 

Q. Did you, after having the conversation with John 
H. Gibson, on the 8th, 9th, or 10th of July, indicate what 
was said at any of those times to your sister, Nellie R. 
Smith? 

A. Not in detail. 

Q. Did you say anything to her concerning the cou- 
versation on the 8th, 9th, or 10th of July, with John H. 
Gibson? 
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A. Idon’t remember the exact conversation, but prob- 
ably in the family I had stated that Mr. Gibson had 
talked to me about the place, and that I also told them 
of the conversation in regard to that mortgage. That is 
about the substance of what I stated. 

Q. Did you, in conversation with your sister, or in her 
hearing, say to her that Mr. Gibson had made you a ten- 
der, or had the money and was ready to take the property? 

A. Not that he had made any tender, or anything of 
that sort, but I said that Mr. Gibson had been to me in 
regard to the property, because the folks saw him there at 
the gate. 

It thus sufficiently appears that plaintiff in error was 
fully aware of the election of defendant in error to take 
the property at the price named. It appears that, imme- 
diately after the last conversation referred to, defendant in 
error went away, and was gone until about the 9th of 
August. After his departure Warner E. Smith, as the 
agent of plaintiff in error, called at his place of business 
and demanded the rent for the month of July. No pro- 
vision having been made for its payment, he did not re- 
ceive it, when he, for plaintiff in error, placed the matter in 
the hands of a firm of attorneys, with directions to proceed 
to get possession of the property, and on the 4th day of 
August a notice to quit was served, and on the 10th of 
August an action of forcible detention was commenced in 
the justice’s court, for the possession of the property, A 
trial was had, which resulted in a judgment in favor of 
plaintiff in error for the restitution of the property, but 
upon an appeal bond being filed, the cause was transferred 
to the district court, where it is now pending. 

It is now insisted that defendant in error did not elect 
to purchase the property until after he was in default in 
the payment of rent, and that, therefore, under the provis- 
ions of section 1021, the acceptance was not within the 
term of the lease. That section is as follows: 
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“A tenant shall be deemed to be holding over his term 
whenever he has failed, neglected, or refused to pay the 
_Tent, or any part thereof, when the same was due, and 
‘judgments, either before the justice or in the district court, 
under this chapter, shall not be a bar to any after action 
brought by either party.” 

It is true that the rent for the month of July had not 
been paid at the time of the service of the notice to quit, 
and that ordinarily the term of the lease would thercby 
have expired. But as we have seen, the notice of accept- 
ance was given before the expiration of the month of July, 
and before there could be said to be any default in the pay- 
ment of rent. In addition to this, it may be observed 
that, by the terms of the lease which we have quoted, if 
there was a valid acceptance of the offer contained in the 
lease, no rent would be due for the month of July. His 
position thereafter was that of owner, and no rights could 
accrue to plaintiff in error by reason of her refusal to abide 
by the terms of her contract. If there was an acceptance, 
it was completed on the 8th, 9th, or 10th of July, and no 
further action could have been taken thereunder by defend- 
ant in error, short of a suit to enforce the contract, for the 
reason that a compliance had been refused, on the ground 
that he was borrowing the money from a person who already 
had a mortgage on the property ; it was, thercfore, virtu- 
ally within the terms of the lease. It further appcars 
that, after the acceptance of the offer by defendant in error, 
and before there could have been any default in payment 
of rent, to-wit, on the 14th day of July, plaintiff in error 
executed to John J. Monell, the same party from whom 
she had been informed defendant in error was to procure 
the money, a mortgage on the real estate in question, to 
secure the sum of one thousand dollars at that time bor- 
rowed from Monell by her. 

The decree rendered by the district court contains this 
finding: “The court further finds, that since the execu- 
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tion of the Jease and option aforesaid, and since the accept- 
ance of said option by plaintiff, that defendant has executed 
a second mortgage on the property described in plaintiff's 
petition, to John J. Monell e¢ al, for the payment of 
$1,000, and that this amount, together with the $2,000 
mortgage referred to in the aforesaid lease and option, both 
of which mortgages are valid and existing liens upon said 
property, make up the full amount which plaintiff was 
to pay defendant, under the aforesaid contract, for said 
land, and that plaintiff has nothing more to pay under 
aforesaid contract, to which finding defendant excepts. 

“Tt is therefore ordered, adjudged, and decreed by the 
court that defendant Nellie R. Smith, within ten days from 
the entry of this decree, convey said property, to-wit, lot 
8, block 8, Hanscom Place, Douglas county, Nebraska, to 
plaintiff John H. Gibson, by a good and sufficient deed, 
with covenants of general warranty, subject to the payment 
by plaintiff of the mortgages heretofore mentioned, to-wit: 
One from Warriner E. Smith and wife to John J. Monell 
eé al., for the payment of $2,000, given July 11, 1885, and 
recorded in book 26 of mortgage record of Douglas county, 
Nebraska, at page 174; and one from Nellie R. Smith to 
J.J. Monell e¢ al., for the payment of $1,000, given July 
14, 1886, and recorded in book 39 of aforesaid mortgage 
record, at page 444; and that in default of such conveyance 
this decree shal] have the same effect and operation as such 
deed,”’ ete 

To this part of the decree plaintiff in error objects, and 
assigns the same for error. 

It is contended, and correctly, that the contract contem- 
plated the payment of the $1,000 in cash, 

As we view the case, if defendant exercised his right to 
purchase within the time given by the lease, he then became 
an occupant of the premises, as owner, subject to his com- 
pliance with the contract, which could have been enforced, 
or not, at the option of plaintiff in error. This possession, 
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under such contract, was notice to Monell and to others 
of his rights under it, and that plaintiff in error could not 
create a valid lien upon the property by the execution of 
the second mortgage. The pending contract then in force 
could not be changed by her in that way, and therefore, 
so far as defendant in error was concerned, no valid lien 
was created by that mortgage. In the absence of proof 
to the contrary, it must be presumed that Monell acted in 
good faith in loaning the money and taking the mortgage, 
and his rights should be protected, if possible. This can 
be done to the extent of the principal of the mortgage, and 
yet enforce the contract according to its terms. The decree 
of the district court should have been that defendant in 
crror be required to pay the money tendered, $1,032.50, 
into court, and that Monell be notified of that fact, and 
given the right to accept the money in payment of his 
mortgage, and that the mortgage be canceled. To that 
extent the decree of the district court must be modified. 

It is shown by the testimony of defendant in error that 
he tendered to plaintiff in error $1,000, as the performance 
of his contract, and in addition to that, the sum of $32.50, 
as rent due to plaintiff in error to the time of the com- 
mencement of this action. He will, therefore, be required 
to pay into the clerk of the district court, within fifteen 
days from this date, the sum of $1,032.50, the same to be 
delivered to Monell in satisfaction of his mortgage, and 
upon the same being paid to him, or so much thereof as 
may be necessary to satisfy it, the mortgage to be canceled. 

As thus modified, the decree of the district. court is 
affirmed. But in case of his failure so to pay the money 
hereby required at the time named, the decree of the district 
court will be reversed and the cause dismissed. 


JUDGMENT ACCORDINGLY. ; 


THE other judges concur. 
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SAMUEL McCLENEGHAN, PLAINTIFF IN ERROR, V. 
OMAHA AND REPUBLICAN VALLEY RarLRoapD 
Co., DEFENDANT IN ERROR. 


1. Instructions set out at length in the opionion, examined, and 
Held, Erroneously given. 


2. Railroads: BRIDGES: DAMAGE TO ADJACENT LANDS. A 
railroad corporation, although authorized by law to construct 
its road across a stream, is liable for damage done to lands ad- 
jacent thereto by the construction of a bridge which causes the 
water and ice to gorge and overflow such land, and in the selec- 
tion of the character of bridge to be built, due regard must be 
had to the rights of the adjacent land owners, as well as to the 
safety of the public who may travel over its road, or who may 
require the use of the same for the transportation of property. 


Error to the district court for Saunders county. Tried 
below before Post, J. 


W. H. Munger and EF. F. Gray, for plaintiff in error, 
cited: O. & R&R. V. BR. B. Co. v. Brown, 14 Neb., 170. 
0. & R. V. R. RB. Co. v. Brown, 16 Neb., 161. Brown v. 
The Cayuga & Susquehanna ke. Co., 12 N. Y., 486. Law- 
rence v. The Great Northern R. R. Co. (16 Ad. & E).), 
648. 


J. M. Thurston and W. R. Kelly, for defendant in error, 
cited: Hilliard on New Trials, 267. Owens v. Kansas 
City, ete, R. R. Co., 8 Southwestern Rep. (Mo.), 350. 
Sioux Oity & Pacific R. R. Co. v. Finlayson, 16 Neb., 578. 
Cardwell v. Bridge Co., 113 U.S., 205. Pound v. Turck, 
95 U.S., 459. O.4& BR. V. RB. RB. Co. v. Brown, 14 Neb., 
173. Bedford, etc., R. R. Co. vu. Rainbolt, 21 Am. and 
Eng. R. R. Cases, 466. Kansas Pacific R. R. Co. v. Mil- 
ler, 2 Colo., 444. Grote v. R. R. Co.,5 English R. R. 
and Canal Cases, 649. Ward v. Louisville, etc., R. R. Co., 
38 Am. and Eng. R. R. Cases, 506. Bellinger v. N.Y. C. 
R. Co., 23 N. Y., 42. Field’s Law of Damages, 19. 
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‘REESE, Cu. J. 


This action was instituted in the district court of Saun- 
ders county for ihe recovery of damages resulting from the 
alleged negligent construction of the railroad bridge of 
defendant in error across the Platte river, by which an 
unlawful obstruction is alleged to have been created in the 
river, which prevented the natural flow of the ice and 
water therein and caused the ice and water to gorge, back 
up, and overflow the banks of said river, to the injury of 
plaintiff’s farm and the property thereon. 

A jury trial was had, which resulted in a verdict and 
judgruent in favor of defendant in error, who was defend- 
ant below, and from which plaintiff brings the case to this 
court by proceedings in error. 

A large mass of testimony was submitted to the jury, 
about eighty witnesses having been examined, and in 
which there was a sharp conflict upon almost every ques- 
tion at issue in the case. The preponderance of the evi- 
dence was largely in favor of defendant, and will not be 
examined further than to say that the verdict of the jury 
was clearly supported thereby. 

The case is presented here solely upon errors of law oc- 
curring at and after the trial, and it is argued that even 
though the preponderance of evidence was against plaint- 
iff, yet he had the right to have the case fairly submitted 
to an impartial jury, whatever the testimony might be. 

A large number of errors are presented, but few of which 
will be examined, as the same questions will not likely 
arise upon a retr Sal, should one be had. 

From the testimony introduced, and from the instruc- 
tions asked by the parties to the action, it plainly appears 
that the case was presented to the jury. upon these two 
theories contended for by the parties to the trial. On the 
part of plaintiff it was contended that the bridge was so 
constructed as to unnecessarily impede the flow of the 
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river, and thereby cause the water and ice to dam up and 
gorge above the bridge, which necessarily resulted in an 
overflow of the land owned by plaintiff opposite and be- 
low the gorge. 

While, upon the other hand, it seems to have been con- 
tended by defendant that the highest obligation resting 
upon it in the construction of the bridge was that of its 
safety and use in the general requirements of railroad 
traffic. 

Edmund Lane, the engineer who constructed the bridge, 
was called as a witness for defendant. He testified that 
his occupation was that of a civil engineer; that he had 
followed that profession about twenty years, nineteen of 
which had been in the state of Nebraska. He testified as 
to the history and habits of the Platte river, having had 
-a general knowledge of it since 1871 or 1872, and having 
constructed seven or eight bridges across it during the 
time referred to; that in the construction of a bridge 
across a river similar to the Platte the’ first and primary 
consideration would be to pvovide for the passage of the 
water and to avoid obstruction of ice or drift wood or any 
other things which might be expected from the geueral 
character of the stream; and next, the strength and dura- 
bility of a bridge required for the traffic. We quote briefly 
trom his testimony, as follows: 

Q. ‘Taking into consideration the state of engineering 
skill and knowledge, as it existed in 1876 (the time of the 
construction of the bridge in question), together with such 
knowledge of the history and habits of the Platte river as 
it was then known, what, in your opinion, was then the 
best and safest character of structure to be erected across 
Platte river in that place? 

A. Ishould think a pile and stringer bridge was suffi- 
cient for all requirements, for the passage of ice and water 
and any other obstruction, and also for the requirements 
of the traffic. 
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Q. In the construction of a pile and stringer bridge, 

what is the practical limit of the length of a span? 
. A. About twenty feet. 

Q. What is the result if a longer span than twenty 
feet be admitted in a pile and stringer bridge? 

A. It would have to be trussed, yon could not get 
timber long enough to carry the weight. 

Q. What is the difference in the use, between a twenty 
or twenty-four? What is the objection to a longer span 
as to safety or stiffness ? 

A. The objection to a longer span is the shock that 
the rolling train gives, a wave motion to it, which is bad 
for longer timber. 

Q. Cana pile and stringer bridge, anti therefor, 
be constructed with greater spans than twenty feet? 

A. Not with safety for a railroad bridge. 

Q. If longer spans be adopted, what is the character 
and sort of bridge? 

A. A truss bridge. 

Q. Which, between a truss bridge and a pile and 
stringer bridge, having reference to the safety in its use, 
aud of general requirements of railroad traffic, which is 
the better sort of bridge? 

(Objected to as incompetent, immaterial. Overruled. 
Exception.) 

A. For wooden structures I think the pile and stringer 
bridge the safest. 

Q. What is the general character of the Platte river, 
as to the permanency of its channel? That is, as to the 
permanency of its channel at a given place? 

A. Itis not permanent, it is movable, 

Q. What was its character at Valley in 1886, as to the 
establishment of its channel at a given place? 

A. There was no permanent channel; it was always 
shifting. 

Q. Does the fact that the channel is a shifting one, 
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that is, moving from place to place within its banks, have 
any effect in determining the character of bridge to be 
erected there, as to whether it should be a truss bridge, or 
pile and stringer? 

A. Taking the Platte river and its characteristics, with 
the channel as wide and no defined channel, I prefer a 
stringer bridge to a truss bridge. If it was a place where 
the channel was defined in one place, you might generally _ 
build a truss bridge for the flow of ice to pass through. 

We copy the following from the cross-examination : 

Q. Now, I understand you to say, that you regarded 
a pile and stringer bridge a safer structure than a truss 
bridge? Wherein is it a safer bridge for the passage of 
traffic? 

A. Itis easier constructed, and it is safer ou account 
of derailment. On account of derailment we generally 
have guards along on the outside of the bridge, and the 
car may cross the bridge and get off, but with the truss 
bridge if a car got a little to one side it might strike the 
trass and knock it down. 

Q. If acar should run off from the track while cross- 
ing the bridge, aud you had the truss up, it would be likely 
to strike against the truss and knock it out of place? 

A. Yes, sir, and knock some of its members out. 

Q. Ifyou did not have the truss there, would it not be 
likely to go into the river? 

A. Itmight go, but we have outguards on the side for 
protection. 

How high guards? 

We use six by eight timbers. 

That is so the wheels would not run off? 

‘Yes, sir. 

These guards are put outside the iron rails? 

Yes, sir, and sometimes the inside had guards, too. 
- They are placed how far from the iron rail ? 

About a foot or eighteen inches. 


POPOPOPO 
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Q. That is so that if the car got off, the wheels would 
not run over and get off the bridge? 

A. That is mostly the object, yes, sir. 

Q. Could you not have that guard on a truss bridge 
just the same ? 

A. We do it on truss bridges, just the same. 

Q. Then if you do it on a truss bridge, and that guard 
keeps the car from going outside of it, then it would not 
strike the truss, would it? 

A. The top of the car gets slued round, so it is very 
apt to knock the truss. I have known them to knock 
down truss bridges that way, and I have known thiem to 
go across tressel bridges that way. * * * * 

Q. Truss bridges have been in use by railroads, -have 
they not? 


A. Yes, sir. 

Q. They are in use still to-day, are they not? 

A. Yes, sir. 

Q. Constantly being used? 

A. Yes, sir. 

Q,. Are they not regarded as practicable? 

A. Yes, sir. 

Q. And were regarded, before 1876, as practicable, 


were they not? 

A. Yes, sir. 

This must serve to indicate what, to some extent, was 
the contention of the parties in the trial to the jury. 

Defendant asked, and the court gave, a number of in- 
structions, one of which we here copy. It is as follows, 

“5th. You are instructed that, in order to entitle the 
plaintiff to recover in this case, he must have satisfied you 
by a preponderance of proof, not only that the defendant’s 
bridge and approaches caused the overflow and damage 
complained of, but also that in the construction of the 
same the defendant was guilty of some actual wrong or 
negligence, but for which the obstruction would not have 
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existed nor the overflow resulted. The defendant had a 
right to construct the bridge and the approaches across the 
river at the point named, although in so doing the river 
was necessarily obstructed to such an extent as to cause 
gorges and overflow, and in the absence of negligence or 
want of ordinary skill in so doing, it cannot be held to 
have donea wrongful or negligent act. In the erection 
of its bridge, the defendant was bound to have, Ist, a spe- 
cial regard for the permanence and safety of the same as a 
means for the transportation of persons and property over 
its line of road, and if, in the exercise of its discretion, the 
defendant chose to erect this bridge, which is known as a 
pile and stringer bridge, instead of a bridge of some other 
kind, as, for instance, a truss bridge, in the belief, with 
such means of knowledge and in the light of such engi- 
neering skill as was then obtainable, that the former more 
nearly than the latter complied with those conditions, then 
it was guilty of no wrong or negligence in this respect, 
although the latter description of bridge, on account of 
greater length of spans, might lave permitted a freer flow 
and passage of ice and water, and might, therefore, have 
been less likely to contribute to an overflow of plaintiff’s 
land than the bridge actually built, and under such cir- 
cumstances the defendant would not be liable, even if it 
committed an error of judgment in this regard, and if it 
should now appear that the bridge actually built is not 
superior in the respect named to the truss or some other 
kind of a bridge.” 

We think a fair analysis of this instruction may be 
.said to be that, to entitle plaintiff to recover, he must 
‘satisfy the jury by a preponderance of evidence, not only. 
that the structure caused the overflow, but also that in the 
construction of the same defendant was guilty of some 
actual wrong or negligence, but for which the obstruction 
would never have existed. ‘That defendant had the right 
to construct the bridge and approaches, although in so 

34 
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doing the river was necessarily obstructed to such an ex- 
tent as to cause a gorge and overflow, and in the absence of 
negligence or want of ordinary skill in so doing, it could 
not have been held to have done a wrongful act. That it 
was bound to have, first, a special regard for the perma- 
nence and safety of the structure as a means for the trans- 
portation of persons and property over its line of road, 
and if, in the exercise of its discretion, the defendant chose 
to erect a pile and stringer bridge, instead of some other 
kind, as, for instance, a truss bridge,'in the belief, with 
such means of knowledge and in the light of such engi- 
neering skill as was then attainable, that the former more 
nearly than the latter complied with these conditions, then 
it was guilty of no wrong or negligence in this respect, 
although another form of bridge, on account of its greater 
length of spans, might have permitted a freer flow of ice 
and water and have been less likely to cause or con- 
tribute to an overflow of plaintiff’s land, ete. In other 
words, that defendants first duty in constructing the bridge 
was to have regard to the permanence and safety of the 
same as a means of transportation of persons and property 
over its line of road, and then, if, in the exercise of its 
discretion as to the character or quality of bridge to be 
constructed, it should select one which would impede the 
flow of water and ice to a greater extent than one of an- 
other character or quality, even though it might have 
proven as safe, the defendant would not be liable for this 
error of judgment. 

We not only think this instruction fails to state the law 
correctly, but that it states it incorrectly. In 0. & R. V. 
R. R. Co. v. Brown, 14 Nebraska, 170, a case quite similar 
to this, and growing out of the construction of the same 
bridge, Judge Cons, in writing the opinion of the court, 
says: “It was the duty of the railway company, in 
planning and constructing its bridge, to bring to their exe- 
cution the engineering knowledge and skill ordinarily prac- 
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ticed in such works, and to see to the practical application 
of such knowledge and skill to the work in hand, among 
other things, so as to allow of the passage of the water 
and ice such as is known to pass in the stream annually, 
or which may reasonably be expected to occur ocension- 
ally, without regard to such great or sudden overflows as 
are often designated as acts of God.” 

This rule of law was adhered to in the same case, 16 
Neb., 166, by Judge Maxwert, and by Chief Justice 
Copp, at 168. 

In Brown v. Cayuga & Susquehanna Railroad Com- 
pany, 12 N. Y., 486, a case involving principles somewhat 
like the one at bar, Judge Johnson, in delivering the 
opinion of the court, says: “This [the legislative author- 
ity conferred upon the road to construct the bridge, which 
is substantially the same as section 86, chapter 16, of the 
Compiled Statutes] confers upon the company authority to 
cross a stream with their road, but it would be a great 
stretch upon the language, and an unwarrantable imputa- 
tion upon the wisdom and justice of the legislature, to hold 
that it imparts an authority to cross a stream in such a way 
as to be a cause of injury to others owning adjoining prop- 
erty. ‘They were bound, in crossing the stream with their 
road by the same obligation which would have bound a 
private owner of the land and stream, had he bridged it.” 

As we understand the rule of law as applicable to the 
case at bar, the defendant had the right to construct its 
bridge at the place selected, and in such construction it was 
bound to so build as to have regard for the permanence and 
safety of the bridge as a means of transportation of persons 
and property over its line, and also to so construct. its 
bridge as to avoid injury to adjacent property holders. If 
one class of bridges was permanent and safe, and its con- 
struction would necessarily impede the flow of water and 
ice, such as is known or reasonably to be expected to pass 
in the stream, and another class would be safe and would 
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not impede the flow of water and ice, to the injury of such 
adjacent property holders, the latter class should be selected. 
In short, the duty of a railroad company, in the construc- 
tion of a bridge over such a stream as the Platte river, 
would be both to the traveling and shipping public, and 
to the land owners near by. Neither could be sacrificed 
to the other. Both should be equally protected. This 
instrnetion falls far short of stating this rule. 

But it is insisted that, even though it be open to the 
criticism made, yet, taking the whole of the instructions 
together, the Jaw is correctly stated, as the instructions 
given by the court upon its own motion were correct, and 
have not been assailed. ‘This would do, were it not that 
the instruction assumes to state a rule of law applicable 
to the whole case, and which might be decisive of it, 
and not a statement of a portion of the law, which is 
completed in other instructions. The rule of law adopted 
by this court is plain and unequivocal, that if an instruc- 
tion misstates the law, another instruction correctly stating 
it will not cure the evil, for the reason that the court can- 
not say which instruction the jury will follow. Wasson 
v. Palmer, 13 Neb., 378. MePherson v. Wiswell, 19 Id., 
117. Ballard v. State, Id., 610. 

Upon this question we are cited by defendant in error 
tooS. C&P. R. BR. Co. v. Finlayson, 16 Neb., 578. The 
instruction objected to in that case was, that before plaintiff 
could recover he must prove certain facts, which were the 
priucipal and essential facts in the case, though not all, 
perhaps. But the court did not say that if those facts were 
proven a recovery could be had. Hence it was permissible 
to supplement the instruction with others, until the whole 
Jaw upon that part of the case was stated. The instruction 
in this case involves quite a different principle. Here the 
jury are told that in order to entitle plaintiff to recover he 
must satisfy them of certain facts, and “under such circum- 
stances the defendant would not be liable, even if it com- 
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mitted an error of judgment,” etc. This, as we have seen, 
was not a partial statement of the law, as in the case cited, 
but a misstatement, as in the case of Wasson rv. Palmer. 

At the time of the gorge and overflow of the river upon 
plaintiff ’s farm he had a number of cattle, some of which 
were fat and ready for market, but, as he stated in his 
cross-examination, the market was very low at that time 
and he did not see proper to sell the cattle for the prices 
which could then be obtained. It appears from his testi- 
mony that his feed yards were uot far from the river ; that 
he had 145 head of beef cattle, and that upon the overflow 
of his feed yards he removed them to another place, where 
they became partially surrounded by the water, so that 
they could not be fed and cared for as before, and that 
they thereby diminished in value. 

The court instructed the jury upon this part of the evi- 
dence, as follows : 

“16. If you find that plaintiff’s fat or beef cattle 
were'in reasonably good and proper condition for market 
at the time of the overflow, then it was his duty to market 
said cattle, or such of them as were in condition to market, 
providing he could with reasonable expenditure of labor 
and money have marketed them, And the defendant, in 
that case, would not be liable for subsequent loss or de- 
preciation in the value thereof.” 

The giving of this instruction is assigned for error. It 
was, 10 doubt, suggested by the well-established rule, that 
where a loss is impending, that it is the duty of the person 
upon whom the loss may fall to exercise care, in order that 
the injury may not be unnecessarily increased, and, per- 
haps, upon the suggestion of contributory negligence on 
the part of plaintiff in not selling the cattle and realizing 
as much out of them as the market would afford. 

We doubt this instruction being correct, when applied 
to this kind of a case. Plaintiff had the right to select 
his own time in which to sell, Had he placed the cattle 
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upon the market at that time, in consequence of the over- 
flow, we know of no rule by which he could recover what- 
ever damage he might have sustained by selling upon a 
poor market, had the market become better. It was his 
duty to take such care of his stock as would make the loss 
as light as possible, perhaps, upon whoever it might fall. 
But it cannot be said that it was his duty to place his cattle 
upon a poor market, when, in his judgment, the market 
would be better in a short time. He had a right to exer- 
cise his own judgment and discretion in that matter, but . 
he would have no right to allow his cattle to depreciate, 
starve, be drowned, or perish from any other cause which 
he could have avoided. This, we think, is the full extent 
of the rule. In our opinion, the instruction should not 
have been given. 

An additional motion for a new trial was filed by 
plaintiff, alleging various grounds therefor, but which it is 
not deemed necessary to notice at length. There are some 
affidavits produced which tend to show misconduct on the 
part of some of the jurors, and that some person, whose 
name need not be here given, sought and solicited other 
persons to interfere with the deliberations of the jury, and 
by criminal means, perhaps, prevent a verdict from being 
rendered in favor of plaintiff. 

While the trial court should make a special effort to 
protect the purity of jury. trials, by the infliction of heavy 
penalties upon persons who would even make an effort to 
contaminate verdicts by bribery or other improper means, 
and if necessary grant a new trial, yet there is-no direct 
proof that defendant was a party to any transactions 
detailed in the affidavits. And there is positive testi- 
mony that defendant’s counsel, who conducted the trial, 
and whose integrity is unimpeachable, knew nothing of 
what was alleged to have occurred. It is, therefore 
deemed unnecessary to examine the question further. 
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The judgment of the district court will be reversed, and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Cyrus LATHAM ET AL., PLAINTIFFS IN ERROR, V. 
EMANUEL G. SCHAAL, DEFENDANT IN ERROR. 


1. Trial: GRANTING NEW TRIAL: PRESUMPTION. The verdict 
of a jury was set aside and a new trial granted upon the motion 
of the losing party, which motion was based upon a number of 
assignments, among which were, misconduct of the jurors, and 
that the verdict was not sustained by sufficient evidence. In 
the absence of a bill of exceptions showing what the evidence 
was, it is presumed that the decision of the court in granting the 
new trial was correct, the journal entry not showing the reasons 
for which the verdict was set aside. 


Wills. “ Influence, to vitiate a will, must be such as to amount 
to force and coercion, destroying the free agency of a testator, 
and there must be proof that the will was obtained by this co- 
‘ ercion; and it must be shown that the circumstances of its exe- 
cution are inconsistent with any hypothesis but undue influence, 
which cannot he presumed, but must be proved, and in connec- 
tion with the will and not with other nines: Bradford v, 
: | Vinton (Mich.), 26 N. W. Rep., 401. 


i 
i 
| 
i 


3. 


In the absence of a copy of the will in the bill of ex- 
ceptions, the supreme court cannot say whether the property 
was improvidently distributed, and owing to such absence it 
cannot be presumed that the district court erred in exeluding 
the evidence as to the financial condition of some who would 
naturally be the recipients of the bounty of the testator. 


Error to the district court for Sarpy county. ‘Tried 
below before WAKELEY, J. 


Gréve, Ferguson & Magney, for plaintiffs in error, cited: 
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1 Jarman on Wills, 37, 39, 41, 44. Redfield on Wills, 
Sec. 43, 529. Pools Heirs v. Pool’s Executor, 33 Ala, 
146. Tyler v. Gardiner, 35 N. Y., 598. 


C.A, Baldwin, M. Langdon, and B. E. B. Kennedy, 
for defendant in error, cited: Inve Will of Carroll, 7 N. 
W. Rep., 434. 1 Jarman on Wills, 5 Am, Ed., 131, note 
E. Bradford v. Vinton, 26 N. W. R., 401. Samson v. 
Samson, 25 N. W. R., 233-237. Storer v. Zimmerman, 
8 N. W. R., 827. , 


Reese, Cu. J. 


This was a proceeding to contest a will made by Jonas 
Mitchell in his life-time, and which was, after his death, 
duly proven and admitted to probate in the county court 
of Sarpy county, and taken by appeal to the district court 
by the plaintiffs in error, who are the contestants. 

The basis of the contest is, Ist, that the testator was of 
unsound mind at the time of making the will; and 2d, 
that the will was made under undue influence, and by 
fraud, perpetrated upon the testator at and prior to the 
time of making the will. 

The case was tried to the district court and a jury at the 
May term, 1886, when the finding was in favor of contest- 
ants. After the verdict was returned a motion for a new 
trial was made, assigning therefor a number of reasons, 
among which was that of the misconduct on the part of 
certain jurors who heard the case, during the trial. The 
motion as to the misconduct of the jurors was supported 
by affidavits, and to which counter-affidavits were filed. 

The cause was subsequently called for trial, when a jury 
was empaueled, and upon the evidence for plaintiffs in 
error being closed, the court, on the motion of defendant 
in error, withdrew from the jury the questions submitted 
for their consideration, for the reason that no evidence had 
been introduced sustaining the contest ; whereupon the 
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court found that the testator, at the time of making the 
will, was competent so to do, and there being no proof of 
undue influence, it was ordered that the will, and the pro- 
bate thereof by the county court, should stand, and the 
conditions thereof carried out by the executors. To this 
ruling of the court plaintiffs in error excepted, and filed 
their motion for a new trial, which was overruled, to which 
they duly excepted, and now bring the case to this court 
by proceedings in error. 

The assignments contained in the motion for a new trial 
are—“1st. The judgment of the court was contrary to, 
and unsustained by the evidence. 

“2d. The court erred in the rejection of the testimony 
offered by contestants. 

“3d. The judgment is contrary to law. 

“4th. The court erred in withdrawing said cause from 
the jury. 

“Sth. The court erred in setting aside the verdict and 
granting a new trial, on the former trial of said cause. 

“6th. The judgment should have been in favor of the 
contestants, and against the contestees. 

“7th. Errors of law occurring upon the trial and duly 
excepted to at the time by contestants.” 

The first question in the order of the proceedings is 
that contained in the fifth assignment in the motion for a 
uew trial, to-wit: That the court erred in setting aside the 
former verdict. The journal entry showing the ruling 
upon that motion does not show for what reason the ver- 
dict was set aside. The motion for a new trial contains 
a number of assignments; among which is, that the ver- 
dict is not sustained by sufficient evidence. We cannot 
say from the record whether the verdict was sustained by 
sufficient evidence or not, as there is no bill of exceptions 
containing the evidence introduced on that trial. All 
presumptions being in favor of the correctness of the pro- 
ecedings of the district court, we must presume, in the ab- 
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sence of a showing to the contrary, that the decision was 
correct. But were we deciding the case alone upon the 
theory that the district court set aside the verdict on ac- 
count of the misconduct of the jurors, we could not reverse 
the decision, as it was upon a conflict of evidence, and 
could not, for that reason, be molested. We are unable to 
see, therefore, that there was error in the decision of the 
district court upon that motion for a new trial. 

We next come to an examination of the alleged errors 
occurring upon the second trial. 

Following the line of argument presented by the brief 
of plaintiffs in error, the next question presented is, that 
“undue influence was exercised by the beneficiaries in 
the procurement of the provisions in the will.” We have 
carefully read the testimony of the witnesses prescnted 
upon the trial, and are unable to find any proof of the 
exercise of any influence, whether undne or otherwise, 
upon the testator, as to the execution of the will. It 
must be conceded that the conduct of those who are said 
to be interested in sustaining the will was, in some re- 
spects, quite unnatural, and fails to show that degree of 
affection which is presumed to exist upon thé part of the 
child toward a parent. But this testimony should, per- 
haps, be taken with some degrees of allowance. The tes- 
tator was not far from seventy years of age; had been 
afflicted for a long time prior to his death. At times he 
suffered considerable of pain, and about one year before 
his death his wife died, which tended to make him more 
melancholy than otherwise. He resided with two sons and 
a daughter, toward whom he, at times, expressed rather 
unfriendly feeling. They all resided upon his farm. It 
is said that, at times, those with whom he resided did not 
appear anxious that his other children should see him or 
know much of his condition. But yet the tacts stated by 
the witnesses might be otherwise construed. Concediny all 
that is claimed by plaintiffs in error in this regard, we yet 
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fail to find anything in the record which in any degrce 
tends to show that the will in question was produced by 
any act or under any influence exerted by defendants in 
error, On the day of the execution of the will, one of 
defendants in error went to Papillion, and informed Judge 
Hancock, of that place, that his father, the testator, de- 
sired him to come to their home, at the farm; that he 
thought he wanted a will made, or some such statement. 
Judge Hancock went to the house of the testator, where 
he found him sitting in a chair, Mr. and Mrs. Schaal 
being there. No other members of the family were pres- 
ent cxeept Mos. Whitney, one of defendants in error, who 
appeared to be at work in an adjoining room, and occa- 
sionally entered the room in which the will was being 
written, James Mitchell, one of the defendants in error, 
and against whom much of the testimony is directed, 
was not present. Owen Mitchell, with whom Judge Han- 
cock went, passed through the room, but did not stop, and 
was not present during the writing of the will. There is 
_nothing in this record to show that Mr. and Mrs. Schaal 
were interested parties. The will was dictated by the tes- 
tator, without any suggestions having been made to him 
at that time as to what it should contain. It is very clear, 
from the testimony of Judge Hancock and May, and Mrs. 
Schaal, that no influence of any kind was exerted at that 
particulary time, And, as we have said, there is no proof 
that the matter of making the will was ever mentioned 
between the testator and the beneficiaries, cither directly 
or indirectly. It is claimed by plaintiffs in error that the 
beneficiaries lived with the testator for years, and exer- 
cised such a general and overruling influence over him in 
his affairs as is inconsistent with the idea of a disposing 
mind. We grant that these facts are entirely competent, 
when taken in connection with other evidence, and should 
‘be considered in ascertaining whether or not the execution 
of the will was the result of the exercise of undue influ- 


540 SUPREME COURT OF NEBRASKA, 


Latham vy. Schaal. 


ence. But this could only be considered in connection 
with evidence tending to show that undue influence was 
exerted upon the testator. It was conceded in open court, 
upon the trial, that at the time of the execution of the 
will the testator was of sound mind. The statement of the 
attorney representing the contestants being, “ We do not 
qnestion his mental capacity to make the will.” 

In In re Disbrow’s Estate (Mich.), 24 N. W. Rep., 624, 
the judge before whom, with a jury, the case was tried, 
instructed the jury, among other things, that if they found 
as a fact the existence of the confidential relation claimed 
by the contestants, and existing between the testator and 
devisee, and that the trust and confidence claimed was in 
fact reposed, their dealings will, therefore, be closely scru- 
tinized for the detection of any advantage being taken; yet 
if the influence they possessed was not in fact exerted, and 
did not in fact procure the will, then the will was the will 
of the testator, and should stand, notwithstanding thie exist- 
ence of the relations referred to. This doctrine was affirmed 
by the supreme court of Michigan, and, we think, correctly. 

There is one other consideration which sometimes enters 


' into investigations of this kind, but of which we are de- 


prived. It is no doubt the law that, if by a will the tes- 
tator seems to have bestowed his property more bounti- 
fully upon those who are alleged to have exerted the 
undue influence, ard to the exclusion of others who by the 
common ties of kinship should be provided for, that fact 
may be considered in arriving at the condition of the 
mind of the testator at the time of the execution of the 
will, But no copy of the will is found in the record in 
this case, and we are left wholly in the dark as to what 
the bequests were, and to whom given. 

Some testimony was offered by plaintiffs in error, and 
excluded, which was for the purpose of showing that the 
beneficiaries of the will directed and controlled the testator 
generally in the management of his business, and of which 
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exclusion complaint is made. A large mass of evidence of 
the kind offered and excluded was received. Plaintiffs in 
error were permitted to cover a period of ten or more 
years, seeking to show and showing that in some instances 
where the testator had agreed upon contracts of trade and 
exchange, he was practically overruled by his sons, and the 
trade uncompleted or broken, This seems not to have 
been of frequent occurrence, and the influence exerted 
seems to have been in the direction of economy, and, per- 
haps, for the best interest of the testator at the time. 
From all the testimony in the case, it is quite clear that no 
permanent ill-will or unpleasant feelings between the tes- 
tator and his sons grew out of the transactions referred to. 

Mrs. Harrison, a daughter of the testator, was called as 
a witness. It was shown that she was a widow, and had 
four children. When asked as to her financial condition, 
upon objection being made, the proposed evidence was ex- 
cluded. Weare inclined to think the ruling of the dis- 
trict court in excluding this evidence was correct, in any 
view of the case. It would evidently have been entirely 
proper, had there been any evidence to show that undue 
influence had been exerted to procure the execution of the 
will. But be that as it may, as we have said, there is 
nothing before us showing whether Mrs. Harrison was a 
beneficiary or not, and therefore it would be wholly imma- 
terial as to what her financial condition was. This must 
dispose of the exception to the ruling of the court in ex- 
cluding the county court record showing the appraised 
value of the estate of the testator, and in excluding certain 
copies of deeds to real estate in Greeley county and else- 
where, by which the land described was conveyed by the 
testator to defendants in error. 

The judgment of the district court must therefore be 
affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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Jatcago, Kansas & Nreraska R. R. Co., PLAINTIFE 
(N ERROR, V. J. G. WIEBE, DEFENDANT IN ERROR. 


1. Brror without Prejudice. Where evidence is introduced 
without objection to prove certain facts, a party cannot predi- 
cate error thereon ; and the same rule will apply if a party 
excepts to the introduction of certain evidence, and afterwards 
introduces the evidence objected to, or that of a like character. 


2. An Instruction ina party’s favor is not ground for reversing 


a judgment against him. 


3 Railroads: DAMAGES FOR RIGHT OF WAY. In an appeal from 
the award of damages sustained by a land owner from the loca- 
tion of a railway across his land, he is entitled to full compen- 
sation for the land actually taken, and for such damages to the 
residue of the Jand as are equivalent to the diminution in valne 
thereof—general benefits not to be considered. 


4. Instructions set out in the opinion, Held, To be substantially 
correct. 


Error to the district court for Gage county. Tried 
below before APPELGET, J. 


Hazlett & Bates and Stephen S. Brown, for plaintiff in 
error, cited: B. & MR. BR. Co. v. Schluntz, 14 Neb., 421- 
424, Republican Valley R. R. Co. v. Fellers, 16 Neb., 
169-172. Katonv. B, CO & M. RR. 51 N. H., 504. 
City of Chicago v. Union Building Association, 102 Il., 
379. City of Hust St. Louis v. O'Flynn, 119 Ill., 200. 
I, B.& W.R. Co. v, Eberle, 110 Ind., 542. Winterbot- 
tom v Earl of Derby, 36 L. J. Ex., 194. Regina v, Metro- 
politan Board, L. R., 4 Q. B., 358. 


Griggs & Rinaker, for defendant in error, cited: Sioux 
City & Pacific R. R. Co. v. Weimer, 16 Neb., 272. Gotts- 
chalk v. C., B. & Q. RB. B., 14 Neb., 550. 
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Maxwett, J. 


In August, 1886, the defendant in error was possessed 
of a strip of land west of Third St., in the city of Beatrice. 
This strip was about 1,000 feet in length, and from 126 
to 166 feet in width, there being some controversy as to 
the exact width. This strip, for 558 feet south from the 
north line, was enclosed with a fence at the date in ques- 
tien, and the defendant in error had in such enclosure a 
Inmber yard, dwelling-house, ete. At the time mentioned, 
plaintiff instituted proceedings to condemn the right of 
way across said strip south of the inclosure. The com- 
missioners appointed, after an examination of the property, 
allowed the defendant in error $2,407. The railway com- 
pany appealed to the district court, where, on the trial, a 
verdict was returned for the sum of $2,418.11, with interest 
from November 24, 1886, amounting in all to $2,584.13. 
A motion for a new trial having been overruled, judgment 
was entered on the verdict. 

A number of, objections are made to the introduction of 
certain evidence, but an examination of the transcript 
shows that nearly al] such evidence was introduced without 
objection, and that evidence similar to that objected to was 
introduced by the plaintiff in error. The alleged errors, 
therefore, cannot be considered. 

The testimony of the defendant in error, and also that of 
the plaintiff in error, tends to show that the defendant in 
error sustained a large amount of damages by reason of the 
location and construction of the road in question, and the 
verdict being within the values as proved, it will not be 
disturbed on the ground that the evidence is insufficient. 
In addition to the evidence preserved in the bill of excep- 
tions which was presented to the jury, the court permitied 
the jury to view the premises in controversy, and see for 
themselves the injury occasioned to the defendant in error 
by the location of the road across his land. A plat accom- 
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panying the bill of exceptions shows that the railway is 
located on a line running north-east and south-west, near 
the middle of that portion of the tract which is south of 
the inclosure heretofore spoken of. 

The railway company contends that the court erred in 
giving and refusing certain instructions. The objections 
will be noticed in their order. he court, at the request 
of the plaintiff below, instructed the jury, ‘that in esti- 
mating the damages occasioned by the construction of 
defendant’s road through plaintiff’s premises, they are 
not to be limited to damages done to said premises south 
of the fence running east and west across the same and 
near the middle thereof, but if they believe from the evi- 
dence in this case that said premises north of said fence 
were also damaged by the construction of said road through 
said premises, they must consider, in fixing the amount of 
plaintiff’s recovery, all damages occasioned by the said 
construction of said road to plaintiff’s entire premises.” 

The testimony shows that this land of the defendant in 
error was not laid off into lots and blocks, the north 558 
feet being inclosed. Had there been no inclosure, it can- 
not be questioned that the defendant in error would have 
been entitled to damages for the entire tract, if such dam- 
ages were proved. There was testimony tending to show 
that the location and construction of the road would de- 
preciate the value of the entire premises. ‘This testimony 
was proper to submit to the jury. The court in effect 
said to the jury that, if they believed from the evidence 
that the premises north of the fence were damaged by the 
construction of the road through said land, that they might 
allow for such damages. This we think is a correct state- 
ment of the law. : 

Objection is also made to the third instruction given at 
the request of the plaintiff below, which is as follows: 
“The court instructs the jury, that although they may find 
from the evidence in this case that all property in the 
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vicinity of plaintiff’s premises through which defendant’s 
road runs experienced a general increase in value by reason 
of the construction of defendant’s road, and that plaintiff’s 
premises shared in such general increase, still they must 
not deduct such increase in the value of plaintiff’s prem- 
ises from the damages done to said premises by the con- 
struction of defendant’s road through them, nor are they 
permitted to consider said increased value of said premises 
for the purpose of reducing plaintiff’s damages.” 

This instruction was correct. All the cases seem to con- 
cur in excluding mere general and public benefits, which 
the owner of the land shares in common with the rest of 
the inhabitants of the vicinity. Wagner v. Gage Co., 3 
Neb., 242. Schaller v. Omaha, 23 Neb., 325. 

Objection is made to the fifth instruction given at the 
request of the plaintiff below, which is as follows: “The 
court instructs the jury that, in estimating plaintiff’s dam- 
ages, they should consider how the taking of plaintiff’s 
land affects the tract, considering the tract as a whole and 
just as it was, with all conveniences and franchises which 
the evidence shows it to have had at the time when the 
land in question was appropriated.” 

Just what is meant by the word “franchises” is not 
very clear. The remainder of the instruction seems to be 
unobjectionable, and we are unable to see that the word 
‘franchises’ could in any event prejudice the plaintiff in 
error. We do not see that the jury could have been mis- 
led by the use of the word. 

The court also instructed the jury generally upon the 
questions before them, as follows: “1, The thing for you 
to determine in this case is the amount of damages plaint- 
iff has sustained by reason of the defendant’s appropria- 
tion of its railroad right of way over the plaintiff’s prem- 
ises and the proper construction and operation of such 
railroad. 

“9, This damage consists of two elements, namely : 

35 
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Ist, the value of the land actually taken; and 2d, the 
damage, if any, to the part of the plaintiff’s premises not 
taken. You should ascertain the value of the part of 
plaintiff’s premises actually taken, and allow that. Then 
you should determine whether the part taken has been 
damaged, if you find that a part or parts of the plaintiff’s 
premises through which the railroad right of way was 
appropriated by defendant has been damaged by the appro- 
priation, you should ascertain the amount of such dam- 
ages to the part or parts not taken, and add the same to 
the value of the part taken, and if that sum is equal to the 
amount of the assessment of damages in the proceedings 
in the county court, then you should add interest at 7 per 
cent per annum from the time of the condemnation, which 
was August 238d; but if you do not find the amount of 
the damages to be as much as contained in said assessment 
below, then you should not add any interest. The dam- 
ages to the part or parts of the premises not actually taken 
are to be arrived at without deduction for general benefits 
to the premises by reason of the building of the railroad, 
such as are common to and shared in by other lands in that 
locality that are not damaged, because it would not be just 
to deprive this plaintiff, whose land is crossed by the rail- 
road, of such general benefits which his neighbors, whose 
lands are not taken, get free of charge. 

“3, Inasmuch as cansiderable has been suid about the 
street crossing over the said railroad where it crosses Third 
street, it is deemed useful to instruct you that the railroad 
is bound to build and maintain a good and sufficient cross- 
ing and approaches over their said railroad, and to conform 
as near as practicable to grade of said street. If they fail 
to do so, or have failed to do so, a separate and another 
action will lie because of such failure, but the same is not 
a part of this action, whose basis, cause, and foundation 
are fully and sufficiently stated above in these instructions. 
If by reason of the railroad crossing said Third street, 
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the plaintiff has been deprived of a public right which he 
las enjoyed in connection with his premises, and in conse- 
quence thereof he sustains damages in excess of that shared 
by the public generally, he can, in another action, recover 
for such excess, but not in this action, whieh is only for 
the damages to plaintiff’s premises by reason of the de- 
fendant’s appropriation of its right of way through the 
plaintiff’s_ premises and the proper construction and vper- 
ation of such railroad, all of which is more particularly 
stated above.” 

Objection is made to the first of these instructions, be- 
cause it is too indefinite, but it does not appear to be open 
to that objection. ‘The second seems to "be unobjectionable, 
while the third is favorable to the plaintiff in error. 

In assessing damages to a land owner for a right of way 
located over his land for a railroad, he is entitled to all the 
damages which he will sustain by reason of the location, 
proper construction, and careful operation of the road 
across the same. J°, L.& AV. R. Co. v. Whalen, 11 
Neb., 585. All such damages, therefore, must be deter- 
mined in the condemnation proceedings, or they cannot be 
recovered. But it cannot be assumed in advance that a 
railway will be improperly constructed, or carelessly oper- 
ated, or, if so, what damages would result from such 
causes, hence they cannot be considered in the condemna- 
tion proceedings; but a cause of action arises in favor of 
the party when he sustains an injury from the improper 
construction of the road, or its negligent operation. The 
instruction complained of, therefore, withdrew from the 
jury matters in regard to the tract in question which would 
have been proper for them to consider as affecting its value. 
The claim here is not for damages to detached real estate, 
wholly separate from the tract affected by the condemna- 
tion proceedings, as it joins to the tract affected and is one 
of the conveniences which give it value. The instrnetion, 
therefore, was in favor of the plaintiff in error. 
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The railway company asked the court to give the fol- 
lowing instructions, which were refnsed : 

“Tn assessing the damages in this case the jury will not 
take into consideration any trouble, expense, or inconven- 
ience caused plaintiff in passing along Third street, between 
his Inmber yard and the B. & M. switch, by any change in 
the grade of said street made by defendant in the construc- 
tion of its railroad across said street, nor any other damage 
which they may believe was caused by such change of 
grade,” 

“The jury will take into consideration only such dam- 
ages as result to plaintiff’s land by the taking and appro- 
priating of a portion thereof for the purpose of the con- 
struction, maintenance, and operation of a railroad thereon, 
and not such damages as may be sustained by plaintiff in 
common with other persons in the community, no portion 
of whose lands are taken for the construction, maintenance, 
or operation of plaintiff’s road.” 

It will be observed that the first part of the first of said 
proposed instructions had already been given, and that 
the latter part, “ Nor any other damages which they may 
believe was caused by such change of grade,” is entirely 
too vague and indefinite, and was calculated to mislead the 
jury. The court, therefore, did not err in refusing the first 
of said proposed instructions. 

The second instruction asked is open to the same objec-. 
tions as the other, and in addition to this, there is no testi- 
mony as to the damages sustained by other parties from 
the causes alleged. The court did not err, therefore, in 
refusing the second instruction asked. 

The law relating to damages for right of way should be 
so construed as to do justice between the parties. A rail- 
way company has an almost unlimited right in locating its 
lines; the land owner has but little choice in the matter 
as the statute authorizes a corporation formed under the 
laws of the state to “take, hold, and appropriate so much . 
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real estate as may be necessary for the location, construc- 
tion, and convenient use of its road.” Comp. Stat., Sec. 
81, Ch.16. Therefore, if it is necessary in the location of a 
railroad to cross a farm or a plot of ground in such a way 
as to mar its beauty or greatly diminish its value, the land 
owner must submit, because the public good requires that 
he shall do so. The law, lLowever, guarantees him just 
compensation for his property taken or damaged. Now, 
when is a party justly compensated for injuries sustained? 
The answer must be, only when he has been fully paid for 
such injuries. 

In Schaller v. Omaha, 23 Neb., 332, it was held that 
the words “just compensation for property damaged” were 
just as broad in signification as where the property was 
taken. It is said, a “different rule injects words into the 
constitution which are not found there, and puts a forced 
construction upon its language.” In that opinion the his- 
tory of the amendment is given from the writer’s personal 
knowledge of the subject. The amendment was not copied 
from any other constitution, but was inserted to secure jus- 
tice, and this court will endeavor so to construe it as to give 
to every one his just rights. The measure of damages, 
therefore, as stated by the court in its instructions, appears 
to be correct, and as two juries of the county, from per- 
sonal inspection of the premises, have returned verdicts for 
nearly the same amounts, we must presume from these 
facts, as well as from the evidence before us, that the ver- 
dict is covrect. 

There is no material error in the record, and the judg- 
ment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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OLE ANDERSON, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 


1. Criminal Law: conressions. Where a party accused of 
crime, voluntarily and without inducement of any kind, makes 
a confession that he committed the offense, and details the 
facts and circumstances, such confession is admissible in evi- 
dence against him, although at the time of making the same he 
was held in custody. 


INSANITY. A person, though of weak mind, but with 
sufficient capacity to distinguish right from wrong in respect to 
the particular act charged, is accountable for his acts, and the 
plea of insanity will be unavailing. 


3. Instructions, Held, To be favorable to the plaintiff in error. | 


Error to the district court for Brown county. Tried 
below before Kiyxarp, J. 


J. I. Caldwell and A. R. Warrick, for plaintiff in error, 
cited: 1 Greenleaf on Evidence, Sec. 218. Walrath v. 
State, 8 Neb., 87. Wharton Crim. Ev., Sec. 689, 552. 
1 Green. Ev., 254. MceHlvoy v. State, 9 Neb., 165. 
Schlencker v. State, 9 Neb., 300. Preuit v. People, 5 Neb., 
377. Simmerman v. State, 14 Neb., 568. Craft v. State, 3 
Kas., 450. 


William Leese, Attorney General, for defendant in error, 
cited: Heldt v. State, 20 Neb., 496. Ballard v. State, 19 
Neb., 615. Wharton’s Crim. Ev., 8th Ed., 673. Maxwell 
Crim. Pro., 227, note 1. Johnson v. State, 10 Tex. (App.), 
571. Russell v. State, 53 Miss., 367. Fisher v. State, 64 
Ind., 485. 


MAxwELL, J. 


The plaintiff in error was indicted for the murder of his 
wife, in Brown county, and on the trial was found guilty 
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of murder in the first degree, and was sentenced to be 
hanged. 

The testimony tends to show that in November, 1886, 
the plaintiff in error and his wife were residing on a farm 
about six and one-half miles from Bassett, in Brown 
county ; that for several days prior to the 21st of Novem- 
ber of that year the neighbors had failed to notice the 
appearance of the wife, and on the 21st of November in- 
quiries were made of the plaintiff in error as to her where- 
abouts, to which he answered that she had gone to ‘Platte 
or Saunders county. An examination of the well showed 
it to be filled up with snow nearly to the toep—the well 
being about twelve feet in depth. 

This news was carried to Bassett, and a searching party 
organized, which proceeded to the residence of the plaint- 
iff in error, took him in custody, and commenced to throw 
the snow out of the well, when the body of the wife was 
discovered in the well, she having either fallen or been 
thrown therein with her head downward. Her skull was 
crushed in at least two places. The body was taken in 
charge, and the plaintiff in error taken to Bassett and 
placed under guard. 

The testimony on the part of the state consists to a great 
extent of the alleged confessions of the plaintiff in error. 
These confessions and the circumstances leading up to 
them, aredetailed by one W. J. Albright, as follows : 

Q. You may state whether or not you saw him (the 
plaintiff in error) on Sunday, the 21st day of November 


Yes, sir, I saw him. 

Q. Where? 

A. Athis own house. 

Q. Under what circumstances did you see him? 

A. We was there with the rest of the boys. 

Q. Just state all the circumstances. 

A, One of the boys came to town and said that there 
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was something wrong up at Anderson’s house, that his 
wife had not been seen for some time. We went down 
there Sunday evening, called around to the house of this 
Swede, and got him and Linderman, went up to the house 
and knocked, and the old man asked who was there. 
Pete Young was the spokesman, and he said, “It’s Pete 
Young.” First of all, he asked three times for Anderson 
to open the door. Then he asked who was there, and 
they said Pete Young. He said are you sure, and Pete 
Young said yes, for to open the door. Anderson then 
opened the door, and Pete Young and Jack Linderman 
went in, and three or four of us also went in. 

Q. State what you done after going into the house. 

A. We went into the house; Mr. Linderman asked 
him where his wife was; he said his wife had went East. 
We asked him when she had gone; he said about a couple 
of weeks, that she had gone down to Saunders county or 
Platte county. There was considerable talk about the 
well business. Some of the boys had been outside. I 
took a couple of shovels and we went out. We went 
down some of us and examined the well, and found there 
was some blood in the snow in the well. We commenced 
digging down and found clothes, shoes, a pair of spectacles ; 
then the boys seen the form of a foot, and one of the boys 
reached down and felt of it; I told the boys that was her ; 
she had her stockings on; they were not sure first that 
that was her. We got a hold of her and lifted her out. 
Nothing more was done then, but went up to the house. 
I believe we told the boys she was there in the well. 
Some of the boys tied him up, and we took him down to 
the well and asked him if that was his wife. 

Q. About what time in the night was this? 

A. Between seven and eight o’clock. 

Q. Did you have any other conversation with him ? 

‘A. Not until the next morning. 

Q. Did you have a conversation with him on Monday 
morning? (November 22d.) 
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A. Yes, sir. 

Q. State what the conversation was. 

Q. Did you on the next morning ask this defendant 
any questions with reference to this matter ? 

A. Yes, sir. 

Q. Did he make any answer to your question? 

A. Yes, sir, 

Q. Did you state to him that morning that it would 
be better for him to confess, or worse if he did not confess, 
or words to that effect? 

A. No, sir, there was nobody spoke to him until I 
spoke to him, 

Q. Was there any one that made any inducements to 
him in any way or manner, through hope or fear, to make 
any statement on that morning ? 

Q. You may state Mr. Albright what, if anything, 
any one did or said to this defendant upon that morning, 
prior to you asking him this question. 

A. There was no one said anything to him but Mr. 
Linderman. 

There is a lengthy cross-examination of this witness set 
out in the record, which does not change the above testi- 
mony, after which the witness testified to the following: 

Q. What did you say? 

A. Tasked Mr. Anderson what caused him to murder 
his wife. 

Q. Do you remember whether these were the exact 
words? 

A. Yes, sir. 

Q. This conversation was had sitting upon the bed. 
What the district attorney is asking you about now, is 
that correct? 


A. Yes, sir. 3 
Q. Anybody else say anything? 
- A. No, sir. . 
Q. Now you may state what that conversation was. 
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e When I spoke to ‘Mr. "Anderson about his wife, he 
said, “Mr. Albright, there is no use in denying it.” He 
says, “I did kill her.” I asked him what his trouble 
was, and he said it was over a note that was due, and he 
did not have money to pay it off, and he wanted to sell 
one of her cows, or one of the boy’s, I don’t know which, 
and to pay the note off; and she would not let him. He 
asked herta couple of times, and he said that she said 
that if he would ask her again she would hit him with 
the ax. He said she went to the house and came hack, 
and he spoke to her again, and she stooped, picked up 
the ax, and he hit her with the water bucket. He went 
to the stable and watered his stock, and came back and 
hit her twiee more with the bucket while she was laying 
at the well. 


Q. You may state all that was said there at that time. 
A. Something else he said, I cannot remember it right. 
Q. I believe you stated that he hit her with the water 
pail. 

A. Yes, sir. 

Q. Did he say where he hit her? 

A. On the head with the bucket. 

Q. When you say he said he struck her on the head, 


did he say anything about what was done? 

A. No, he did not. 

Q. Now have you stated everything that he said to 
you that morning? 

A. No; there is something else that I have forgotten, 
or I can’t bring it to my mind. 

Q. Did he state what he done after he struck her on 
the head with the pail ? 

A. He said he went to the stable to water his stock. 

Q. Can you recollect anything else he said? 

A. When he struck her over the head with the bucket 
he went to the stable with the water to water his stock, 
and came back and saw that she was lying by the well; 


JANUARY TERM, 1889. 555 


Anderson v. State. 


he struck her twice more with the bucket when she was 
lying there by the well. 

Q. Is that all you can recollect? 

A. That is all that I can recollect now that he said. 

This witness is corroborated in the principal points in 
his testimony by two or three other witnesses. Other 
witnesses, however, testify that the plaintiff in error also 
stated that after returning from the stable and again strik- 
ing her, he threw her in the well. There was an attempt 
on the part of the defendant below to show that violence 
was threatened or feared by him, hence the confession. 
There is an utter failure of proof, however, to show that 
violence was either threatened or intended. The confession 
is shown to have been made voluntarily and without in- 
dueement of any kind, and was properly received as evi- 
denee. In addition to this, the plaintiff in error pleaded 
guilty to a complaint charging him with the murder of his 
wife, on an examination before a justice of the peace. 
This confession before the justice, after being admitted in 
evidence, was withdrawn from the jury for some cause that 
clocs not clearly appear. There is other testimony in the 
record tending to inculpate the plaintiff in error, which 
necd not be referred to.” 

2d. The plaintiff in error was nota witness in his own 
behalf, but a large number of witnesses were called on his 
behalf to prove that he was insane,while an equal number 
were called on the part of the state to prove that he was 
of sound mind. ‘There is a direct conflict in the testimony, 
and the most that can be said ‘of’ it is, that the evidence on 
behalf of the plaintiff in error tends to show that he was 
aman of. weak mind and subject to outbursts of passion ; 
while that on behalf of the state shows that he was of 
sound mind and capable of transacting business. The 
clear weight of the testimony, however, shows that he 
was capable of distinguishing right from wrong, and not 
insane, 
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In State v. Nixon, 32 Kas., 205, the rule is stated as 
follows: ‘Where a person at the time of the commission 
of an alleged crime has sufficient menial capacity to under- 
stand the nature and quality of the particular act or acts 
constituting the crime, and the mental capacity to know 
whether they are right or wrong, he is generally responsi- 
ble if he commits such act or acts, whatever may be his 
capacity in other particulars; but if he does not possess 
this degree of capacity, then he is not responsible.” 

In the recent case of State v. Mowry, 27 Am. Law 
Reg., 649-650, the same court approved an instruction 
that, “If he was laboring under snch a defect of reason 
from disease of the mind as not to know the nature and 
quality of the act he was doing, or, if he did know it, that 
(but) he did not know that what he was doing was wrong, 
then the law does not hold him responsible for bis act. 
On the other hand, if he was capable of understanding 
what he was doing, and had the power to know that his 
act was wrong, then the law will hold him criminally 
responsible for it. If this power of discrimination exists, 
he will not be exempted from punishment because he may 
be a person of weak intellect, or one whose moral percep- 
tions are blunted or illy developed, or because his mind 
may be depressed or distracted from brooding over mis- 
fortunes or disappointment, or because he may be wrought 
up to the most intense mental excitement from sentiments 
of jealousy, anger, or revenge. ‘The law recognizes no 
form of insanity, although the mental faculties may be 
disordered or deranged, which will furnish one immunity 
from punishment for an act declared by law to be criminal, 
so Jong as the person committing the act had the capacity 
to know what he was doing, and the power to know that 
his act was wrong.” 

These cases are in harmony with those decided by this 
court. Wright v. People, 4 Neb., 407. Hawe v. State, 11 
Neb., 537. In the latter case it is said (p. 588): “The 
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instruction complained of in effect says to the jury that 
mere oddity or hypochondria is not insanity, and if the 
accused at the time of committing the offense was in 
possession of reason, and was able to discern right from 
wrong, he would be responsible for his actions.” 

In Hart v, State, 14 Neb., 573, it was held that, “if 
one charged with crime have the mental capacity to dis- 
tinguish right from wrong in respect to the particular act 
charged, he is responsible. 

All that was testified to by the witnesses for the plaint- 
iff in error may be true, and still it fails to show that he 
was unable to distinguish right from wrong in regard to 
killing his wife. 

The jury having passed npon this testimony, and found, 
as it must have done, that the plaintiff in error was sane, 
and the weight of testimony being in support of the ver- 
dict, that question need not be further considered. 

3d. Objections are made to the instructions. The in- 
structions cover a number of pages and are too long to 
copy into this opinion, but an examination of them shows 
that they were drawn with care, and that they are favor- 
able to the accused. On the whole case there is no mate- 
rial error in the proceedings; but as there is not snfficient 
proof of premeditation, the judgment, upon the proper 
petition being filed, will be modified. 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 
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Wardell v. McConnell. 


W. W. WarDELL ET AL., APPELLANTS, V. ANNIE B. 
McCoNNELL, APPELLEE. 


Accord and Satisfaction. The rule is, that where the damages 
are uncertain, accord and satisfaction before judgment by one of 
several joint wrong-doers is satisfaction as to all; but the dis- 
charge of a party not shown to he a joint wrong-doer will not 
operate as a discharge of the other defendants. 


AppraL from the district court of Richardson county. 
Heard below before ApPELGEt, J. 


Isham Reavis and J. D. Gilman, for appellants, cited : 
High on Injunctions, See. 125. Wiltiams v. Lee, 3 Atk., 
223. LeGuen v. Gouverneur, 1 Johns. Cas., 436. Bare 
ker v. Elkins, 1 Johns. Ch., 465. Duncan v. Lyon, 3 
Johns. Ch., 351. Lillis v. Bitzer, 2 Ohio, 89. Turner v. 
Hitcheock, 20 Iowa, 310. 


Frank Martin, for appellee, cited: Wilson & Gibbs v. 
Reed, 3 Johnson, 175. Lurner v, Hitchcock, 20 Towa, 
315. Seymour & Co. v. Butler, 8 Iowa, 804. Bell-v. 
Perry, 43 Towa, 372. Parmelee v. Lawrence, 44 Til., 413. 
Moore v. Siannsoodl 98 Ill., 608. 


MAxwEL.t, J. 


This action was brought in the district court of Rich- 
ardson county to enjoin a judgment recovered by the de. 
fendant herein against the plaintitts in that court, the basis 
of the judgment being for loss of means of support caused 
by the sale of intoxicating liquors by the plaintiffs to the 
husband of the defendant. The case is reported in 23 
Neb., 152. The injunction is sought upon the ground 
that, prior to the recovery of the judgment in that case, 
the defendaitt herein had received $75 from one Huber, a 
defendant in that action, and that thereby the plaintiffs 
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herein (defendants in that suit) were released and dis- 
charged. There is also an allegation that the plaintiffs 
had no knowledge of such compromise before the final 
judgment, and Mr, Wardell testifies to that fact. On the 
trial of the canse in the court below the injunction was 
denied, and the case dismissed. The plaintiffs appeal. 

The testimony tends to show that all the persons en- 
gaged in the sale of intoxicating liquor at Falls City were 
joined as the defendants in the action of Annic B. McCon- 
nell vy. W. W. Wardell et al., the object apparently being 
two-fold, viz., to recover for loss of means of support, 
and also to prevent sales of such liquor to the husband of 
the plaintiff in that action. The testimony fails to show 
that Huber had ever sold intoxicating liquor to J. B. Me- 
Connell, the husband of the plaintiff in that action, and it 
is expressly proved that Mrs. McConnell had no facts in 
her possession at the time of bringing the action to justify 
her in joining Huber as defendant, and if the testimony 
before us is to be believed, a verdict must have been ren- 
dered in his favor. The testimony also tends to show that 
Huber was unwell, and one of the sureties on his bond, 
_ fearing a recovery against him, was pressing Huber to ef- 
fect some arrangement in the matter. The effect was that 
the attorney for Mrs. McConnell and the attorney of 
Huber agreed that there was no evidence against Huber, 
and that the case on the trial would result in a verdict in 
his favor. Huber’s attorney then proposed to pay a cer- 
tain amount as a gratuity to Mrs. McC. if he could assure 
the surety of Huber that the latter was not, under the evi- 
dence in the case, liable. The sum of $75 was paid upon 
these conditions. Afterwards the case was dismissed as to 
Huber. 

A transaction of this kind requires careful scrutiny, as 
it is somewhat remarkable that a saloon keeper would do- 
nate $75, as claimed by the defendant’s attorneys, to assist 
in the prosecution of the case, and without any expecta- 
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tion of receiving any benefit therefrom. But whatever 
the motive, it is apparent from the testimony that Huber 
had not in any degree contributed to the intoxication of J. 
B. McConnell, and therefore was not liable. 

The rule is, that where the damages are uncertain, ac- 
cord and satisfaction before judgment by one of several 
joint wrong-doers is satisfaction as to all. McReady v. 
Rogers, 1 Neb., 124. Long v. Long, 57 Iowa, 497. Ur- 
ton v. Price, 57 Cal., 270. In the case at bar, there being 
no proof that Huber was jointly a wrong-doer in the sale 
of liquors to J. B. McConnell, the receipt of the money 
by Mrs. McC. and dismissal of the action as to Huber did 
not release the plaintiffs in this action. The judgment 
of the district court is right, and is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


THOMAS YULE, PLAINTIFF AND APPELLEE, Vv. AMELIA 
P. WEBSTER, DEFENDANT AND APPELLANT. 


1. Foreclosure of Mortgage: ACTION QUIA TIMET: ESTOPPEL. 
K. was the owner of real estate upon which, and other lands, V. 
held a mortgage, and upon which B. held a tax deed. K. died 
intestate, leaving R. K. his sole heir at law. C. administered 
on the estate of K. V. brought suit to foreclose his mortgage, 
making C. and B. defendants, but not R.K. The trial court 
rendered a decree in favor of V. foreclosing his mortgage, and 
finding due him thereon, $1,908.04, and finding and decreeing 
that the tax deed of B. conferred upon him a valid title to the 

- land conveyed by it. It was afterwards discovered that by mis- 
take of the court the decree in favor of V. was too great in 
anount, that the amount due him on said mortgage was only 
$1,681.87. Thereupon the respective attorneys of V. and C. 
made and filed in said court a stipulation for the modification 
and correction of said decree as to the amount thereof only, and 
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upon their request B. also signed said stipulation. R. K. after- 

* wards, in consideration of the release and satisfaction of said 
mortgage, made a quit-claim deed to V. of all the lands covered 
by said mortgage. B. afterwards conveyed the Jand covered by 
his tax deed to W., and V. conveyed the same land to Y. In 
an action between Y. and W. involving the title to said last 
mentioned land, Held, That Y., as grantee of V. with notice, 
was not estopped to deny the title of W. derived from B. 


2. The Pleadings and evidence examined, and Held, To sustain 
the judgment. 


APPEAL from the district court of Pierce county. 
Heard below before CRAWFoRD, J. 


HT. C. Brome, for appellant, cited: Wightman v. Spofford, 
56 Iowa, 145. Raymond v. Morrison, 59 Towa, 371. 
Oliver v. Piatt, 3 How., 333. Dickerson v. Colgrove, 100 
U.S., 578. May v. LeClaire, 11 Wallace, 217. Hoyt v. 
Schuyler, 19 Neb., 652. Devlin on Deeds, Vol. 2, Sec. 
733. Hoppin v. Doty, 25 Wis., 573. Eck v. Hatcher, 58 
Mo., 235. 


J. A. Smith and Pemberton & Bush, for appellee, cited : 
Freeman on Judgments, Sec. 329. State of Wis, v. Tori- 
nus, 28 Minn., 175. Wilson v. Myers, 15 Am. Dec., 510 
-512. Chichester v. Cande, 15 Am. Dec. 238. Allen v. 
Bradford, 37 Am. Dec., 689-690. Winfield’s Adjudged 
Words and Phrases, 427. Weeks on Attorneys, Secs. 238, 
239, 248, 242. 


Coss, J. 


This is an appeal from the judgment of the district 
court of Pierce county, in an action involving the title to 
one-half section of land in said county. 

The petition alleges that the plaintiff is the owner in 
fee simple of the south-east quarter and the north-west 
quarter of section 25 of township 25, range two, and also 
the south-east quarter of section 25 of township 26, range 

36 
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three west; that on April 2, 1874, one Frank Kipp died 
intestate, seized of said premises in fee, leaving as his sole 
heir Ralph Kipp, from whom plaintiff derives title by ab- 
solute deeds of conveyance; that the defendant claims title 
by the warranty deed of one James H. Brown, March 19, 
1881, and recorded in the records of said county ; that the 
title of said Brown is derived from a certain tax deed ex- 
ecuted by the treasurer of said county, August 30, 1879, 
and recorded in the records of said county, said tax deed 
having been executed upon a pretended tax sale for the 
delinquent taxes of 1873 on said land, and which tax deed 
is void, for the reasons that the county treasurer failed to 
affix his official seal to the deed ; that it was not attested by 
the county clerk with his official seal; that the sale pur- 
ports to have been made by the treasurer at private sale, 
March 1, 1875, and who failed to offer the same at public 
sale in the fall of 1874, as required by law, and failed to 
file in the clerk’s office of said county on October 1, 1874, 
a return of his sale of land delinquent for taxes in 1873 
and 1874; that said treasurer failed to give the notice re- 
quired by law for such sale of lands for delinquent taxes 
of 1873 and 1874; that on July 7, 1873, the board of 
county commissioners of said county levied the necessary 
taxes for that year, and levied for county purposes, for 
the general fund five mills on each dollar valuation, for 
the sinking fund one mill on each dollar valuation, for the 
bridge fund one mill on each dollar valuation, for expen- 
ses of court-house one mill on each dollar valuation, for 
land road tax three dollars on each 160 acres of land, and 
for school district tax ...... ...... . 
It is alleged that said county was without a bonded 
debt, and that said sinking fond levy was without authior- 
ity of law and is void, Also that said levy for court- 
house expenses, and for bridge funds, were each without 
authority of law, and that said illegal levies were charged 
against said land and were part of the consideration for 
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which the same was sold, and for which the tax deed was 


given, 

It is alleged that the assessor did not subscribe an oath 
und attach the same to the assessment roll, as required by 
Sec. 12, Chap. 66 of the General Statutes; that the said 
treasurer, at the sale of March 1, 1875, sold the lands 
mentioned for a greater sum than was due for taxes, inter- 
est, and penalty for all purposes under the statutes of this 
state, conecding that the whole levy was lawful. 

It is further alleged that Ifrank Kipp, on January 1, 
1874, executed to John A. Van Steenberg a mortgage on 
said lands for the payment of $1,000 in six years from 
date; that in 1879 said Van Steenberg commenced in the 
district. court of said county a foreclosure of said mort- 
vage against A. A. Campbell, administrator, and Mary 
Briggs, administratrix, of rank Kipp, deceased, and James ‘ 
H. Brown, to whom said tax deed was executed; that 
said Brown upon answer and cross-bill, in which was set 
up his pretended tax title, on September 8, 1879, obtained 
a decree, quieting his title as against said Van Steenberg’s 
mortgage, and the administrator and administratrix, who 
made no answer; that in the foreclosure of the mortgage, 
under which decree the defendant claims title by virtue ot 
Brown’s deed to her, Ralph Kipp, under whom the plaint- 
iff claims, and whio is sole heir to Frank Kipp, who died 
April 2, 1874, was not made a party to the action. The 
plaintiff offers to pay, tenders, and brings intv court, to 
and for the defendant, the amount of taxes paid by her 
and her grantor, upon the lands in controversy, with 
twelve per cent interest from the date of each payment. 
Plaintiff prays that the decree of September 8, 1879, the 
deed of said Brown to the defendant, and the deed of the 
county treasurer to Brown, be set aside and declared null 
and void ; that an accounting be had of the taxes paid by 
ler and her grantor on said lands, and that plaintiff be 
permitted to pay the same to her, and that the cloud on 
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plaintiffs’ title to said lands, by reason of said decree and 
deeds, be removed. 

The defendant’s answer admits that on April 2, 1874, 
Frank Kipp died intestate, seized of said lands in fee sim- 
ple, leaving as sole heir Ralph Kipp, but denies the 
plaintiff’s title therein. She also admits that she claims 
title by warranty deed dated March 19, 1881, of James 
H. Brown, whose title is by county treasurer’s tax deed, 
dated August 30, 1879, but denics that, it is void for the 
reasons alleged. 

She further alleges that more than three years have 
elapsed, prior to the commencement of this suit, since the 
execution and recording of the treasurer’s deed to said 
Brown, and the plaintiff’s action is therefore barred by 
the statute of limitations. She further admits that Frank 
" Kipp, in his life-time, on January 1, 1874, mortgaged 
suid lands to Jolin A. Van Steenberg for $1,000, due in 
six years from date, and that in 1879 said Van Steenberg 
foreclosed said mortgage against the administrator and ad- 
ministratrix of Frank Kipp’s estate, and alleges that said 
Brown was a party defendant, and upon answer and cross- 
bill set up his tax title, which, on September 8, 1879, by 
a decree of the district court of Pierce county, was quieted 
against said Van Steenberg’s mortgage, and the said admin- 
istrator and administratrix, who made uo answer ; that by 
said decree it was adjudged and determined that the tax 
deed executed by the counly treasurer to the defendant 
Brown was in all respecis regular and according to law, 
and that Brown have absolute title, in fee simple, to said 
lands, under his said tax deed. She further alleges that 
subsequent to said decree, on November 13, 1879, Ralph 
Kipp, sole heir of Frank Kipp, deceased, and A. A. 
Campbell, his administrator, executed to said Van Steen- 
berg a quit-claim deed to said lands; that subsequently, 
on December 23, 1879, certain changes and modifications 
were made in said decree, by an agreement between all 
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the parties to said action, but the portion of the decree 
quieting the title of Brown was retained, and at the foot 
thereof all the parties executed and signed the following 
stipulation in writing: “ We hereby agree and stipulate 
that the judgment and decree heretofore rendered and 
entered up in said cause, on the 8th day of September, 
1879, be so modified and entered up as above set forth, and 
the same to be entered of record as the decree of said court 
in said cause ;” that said agreement was executed on Decem- 
ber 23, 1879, and said decree so modified in accordance 
with said stipulation was duly filed and entered in the 
clerk’s office of said county. The defendant further denies 
every allegation of the plaintiff not herein expressly 
admitted. 

The plaintiff, by his amended reply to the defendant’s 
answer, denies that any such decree mentioned in her 
answer was ever made or authorized by the district court 
of said county, and says that the pretended decree men- 
tioned was entered on the records of said court by some 
one unknown to the plaintiff, without authority of the 
court, and contrary to the finding in the case in which it 
purports to be the judgment of the court, alleging that the 
judgment which was made in the case was, that the plaint- 
iff, John A. Van Steenberg, have judgment against the 
defendants, A. A. Campbell, administrator, and Mary 
Briggs, administratrix, of the estate of Frank Kipp, 
deceased, in the sum of, $1,908.04, together with an attor- 
ney’s fee of $150, and the mortgaged premises ordered to 
be sold subject to a paramount tax lien of J. H. Brown, 

The plaintiff further denies that, on November 13, 
1879, or at any other time, Ralph Kipp or A. A. Camp- 
bell ever made to said Van Steenberg a deed of said lands, 
or any part of it, and alleges that no deed of any kind 
was ever made to him, or to any one authorized to receive 
it, for any part of said land, by said Kipp, or by any one 
for him, and that said Van Steenberg never had knowl- 
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edge of the existence, or paid consideration for such deed, 
and if the same was ever written or signed by said Kipp, 
it was without the knowledge or consent of said Van 
Steenberg, and against his interest, and with fraudulent 
intent of parties procuring it to cheat and defraud Van 
Steenberg out of his interest in said lands, and obtain the 
title, of record, to be placed in themselves, and that the 
partics who procured this, as plaintiff is informed and be- 
lieves, are E. P. Weatherby, who had been the attorney of 
Van Steenberg in said foreclosure, and James H. Brown, 
whom the defendant claims to have derived .title to the 
lands in controversy ; that the date of said fraudulent deed 
from Kipp to Van Steenberg was December 13, 1879, and 
not November 13, as alleged. 

Plaintiff denies that any changes or modifications were 
made in the decree of September 8, 1879, as alleged in de- 
fendant’s answer, with the knowledge or consent of said 
Van Steenberg, or that any modified decree or judgment 
was ever made between the parties to said suit by Van 
Steenberg, or by his authority or consent, but alleges that 
the amended and modified decree mentioned in said answer 
was signed by E. P. Weatherby, as attorney, without the 
authority or knowledge of Van Steenberg, and after his 
authority as attorney had ceased, and for fraudulent pur- 
pose, and with fraudulent intent of cheating Van Steen- 
berg out of his interest in said lands, aided and assisted in 
his fraudulent purpose by said Brown, who signed said 
modified decree, knowing that said Weatherby had no 
authority as attorney for Van Steenberg, and for the pur- 
pose of shaving in the title to said lands through the mod- 
ified decree. . 

Plaintiff alleges that the date of the modified decree 
was December 3, 1879, and not December 23, as stated by 
defendant, and that the date of the original instrument by 
Weatherby, as attorney for Van Steenberg, Brown, and 
others, has been changed from the 3d of December, 1879, 
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to the 23d of said month, and a like change appears upon 
the records of the court prior to this action; and it is far- 
ther alleged that the decree of September 8, 1879, was 
duly recorded in the clerk’s office of said county, but that 
the modified decree was not recorded at the time plaintiff 
purchased the lands in controversy; that plaintiff is an 
innocent purchaser, for a valuable consideration, relying 
upon the records of the county clerk’s office, without notice 
or knowledge of said amended decree. 

Afterwards the plaintiff, by leave of the court, amended 
his reply by striking out the second paragraph, and sub- 
stituting therefor that he denies that Ralph Kipp and 
the administrator of Frank Kipp, deceased, executed to 
Van Steenberg a quit-claim deed of said lands, November 
13, 1879, but alleges that the same was not executed 
until February 18, 1880, at which time the same was 
executed and delivered to EK. P. Weatherby, as attorney 
for Van Steenberg; that the sole consideration was the 
release by Van Steenberg of all claims against Kipp’s 
estate, and the acceptance was in satisfaction of all claims, 
and of the foreclosure of the mortgage in the action 
brought by Wan Steenberg, being the judgment and decree 
under which the defendant claims title herein; that said 
Weatherby, as attorney, on February 18, 1880, executed 
and delivered to Ralph Kipp and the administrator of the 
estate of Frank Kipp, deceased, a release of all claims of 
Van Steenberg against said estate, which was in satisfaction 
of the judgment and decree of foreclosure, of which the 
defendant and her grantor had full notice at the time she 
purchased the lands now claimed by her in this action. 

On December 12, 1887, Eugene Moore was appointed 
sole referee, to whom it was referred to find and report the 
amount of taxes and interest paid by defendant and her 
grantors on the said lands, and on January 11, 1888, the 
referee reported that the taxes, aud interest at 12 per 
cent from the date of payment to the date of’ the report, 


be 
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paid by defendant and her grantor amounted to the sum 
of $939.59. 

There was a trial to the court, which fonnd that the 
plaintiff is the owner in fee simple of said lands, subject 
to the payment of taxes and interest thereon; that the 
tax deed executed by the treasurer of Pierce county to 
James H. Brown, August 30, 1879, is null and void; 
that the defendant’s deed from said Brown conveyed no 
title to said lands; that the judgment in favor of said 
Brown, and against said Van Steenberg, under which de- 
fendant claims title, was and is null and void as to this 
plaintiff and said Ralph Kipp, under whom plaintiff 
claims, for the reason that Kipp was not a party to the 
action in which said judgment was rendered; that the 
amended and modified decree described in the defendant’s 
answer was actually dated on the third day of December, 
1879, and not on the twenty-third of said month, as al- 
leged in said answer, and that the deed of said premises 
from said Kipp to Van Steenberg, although dated Decem- 
ber 13, 1879, was not executed and delivered until Feb- 
ruary 18, 1880, and did not take effect until said last 
named date; that said modified and amended dccree, de- 
scribed in the answer, was not signed by Van Steenberg 
nor authorized by him, and is of no force and effect as 
against him or the plaintiff. And the plaintiff is entitled 
to a decree, as prayed, on payment into court for the use 
of defendant, within six months from this date (May 27, 
1887), the amount of taxes paid upon said premises by 
the defendant and her grantor, J. H. Brown, with in- 
terest at the rate of twelve per cent per annum, from the 
date of such payments to that of this decree; and the 
court finds the amount of said taxes and interest is $939.59, 
and it is thercfore considered, adjudged, and decreed in 
favor of the plaintiff, in accordance with the findings set 
forth. 

The defendant brings the case to this court by appeal. 
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The appellant, in her argument to sustain her title to the 
lands in question, does unt seek to establish or maintain 
the title of her grantor from his tax deed, neither on its 
original validity nor as adjudicated in the original decree 
in the foreclosure of Van Steenburg against the adminis- 
trators of Kipp’s estate, but presents an exhaustive argu- 
ment in support of the proposition that both Wan Steen- 
burg and Ralph Kipp, as well as their grantce, the 
plaintiff, are estopped to assert title to the ands by reason 
of the terms of the modified decree in their cause. As 
a necessary point in her argument, she contends that this 
- modified decree was entered and dated December 23, 1879, 
while the court below found and decreed that it was made, 
entered, and dated on the third day of December, 1879. 
The importance of this date arises from the fact alleged by 
defendant, that on December 13, 1879, Ralph Kipp exe- 
cuted and delivered to Van Steenberg a quit-claim deed 
of the lands, and the argument maintains that Van Steen- 
Lerg being the owner of the Jands, and by his attorney 
consenting and stipulating for a modification of the decree 
which recognized the title of Brown to the lands by vir- 
tue of his tax deed, is estopped to deny Brown’s title. It 
is true that defendant also contends, in view of the evi- 
dence and the finding of the court, that even if Van Steen- 
berg had not obtained the title to the lands at the time 
of the modified decree, but had obtained it afterwards, 
both he and his grantee would be estopped to deny 
Brown’s title by reason of his previous consent to the 
modification of the decree. It appears from the evidence 
that the original decree of fureclosure of Van Steenberg 
against the administrators of Kipp and J. H. Brown was 
for $1,908.04. Afterwards negotiations were entered upon 
between the adininistrators of Kipp, through Uriah Bruner, 
their attorney, and E. P. Weatherby, attorney for Van 
Steenberg, for the re-adjustment of the mortgage claim, 
and the release of a pareel of real estate not involved in 
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this controversy, out of which to defray the expenses of the 
last illness and funeral of the deceased. During the ne- 
gotiation it was discovered and admitted that a mistake 
had been made in computing the amount due Van Steen- 
berg from the estate; that the amount due on the mort- 
gage was only $1,681.87. Accordingly it was desired 
by the parties to the negotiation to rectify the deerce as to 
the amount found due, only. For some reason which 
does not appear in this proceeding, probably the length 
of time intervening before the next term of the district 
court, the idea was conceived and carricd out by the par- 
ties to make the correction by stipulation in writing, out 
of court, and not by the order and deerce at the next term 
of the court. The stipulation set forth was made accord- 
ingly. This modification in no respect changed or affected 
that part of the decree in favor of Brown, or that in 
which he had an interest. If it can be considered a part 
of the record, which is doubtful, the name of Brown adds 
nothing to its legal effect. 

Counsel in their brief attach importance to the fact that 
Weatherby, who stood for Van Steenberg, and Bruner, who 
stood for Kipp, represented to Brown that a quit-claim 
deed had been made from Ralph Kipp to Van Steenberg, 
when they asked him to consent to the modification of the 
decree, and that on this condition only he consented to its 
modification, While this fact is probably not proved, and 
is certainly inconsistent with the findings of the court, [ 
do not perceive that the gratuitous and inconsequent con- 
sent of Brown to this stipulation can be held to be of im- 
portance in the controversy, cither as an estoppel or in any 
other sense. The modification of the stipulation was ad- 
verse to Van Steenberg. He gained nothing, nor could 
he gain any right or advantage by it, had he been present, 
either in person or through an authorized agent. He 
could have made the concession, or entered a remittitur 
to reduce the amount of his claim without the consent of 
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Brown, or other person, and without estopping himself to 
deny the binding effect of the decree, so reduced, upon 
any right of his. This I think will be true in its appli- 
cation to this case, even had he, prior to that, received the 
deed of the lands from Ralph Kipp. But it appears 
from the evidence, as well as the findings of the court 
therefrom, that the adjustment of the amount of the de- 
cree was preliminary to the arrangement between Kipp 
and Campbell on the one part, and Weatherby for Van 
Steenberg on the other, which was consummated by the 
execution and delivery of the decd from Kipp to Van 
Steenberg through Weatherby, and the satisfaction of the 
mortgage and deed by Weatherby to Campbell as admin- 
istrator. 

For all that appears in the record, the claim of title of 
Brown to the lands in question was a naked tax title, open 
to various serious objections and defenses, and unaccompa- 
nied by either possession or improvements. The recording 
of his tax deed made it incumbent on Van Steenberg to 
make him a party to his foreclosure suit, but it conferred 
no equitable rights, and simply gave him the opportunity 
to maintain his tax title. In any settlement, concession, or 
litigation between Van Steenberg and the heir at law and 
the administrators of Kipp, he had no interest, and no act 
of either one of them, as such, will work an estoppel in his 
favor. 

The exigencies of time forbid following counsel of either 
side in their extended arguments upon numerous points 
presented as of importance in this case. Nor do I conceive 
it to be indispensable to its careful decision. Noargument 
is offered nor objection made to the findings of the court 
as against Brown’s tax title, nor as to the authority of the 
court to set aside the original decree of the district court 
upholding hig title. 

The findings and decree of the district court are sup- 
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ported by the pleadings and evidence, and mcet our appro- 
bation as a final disposition of the case. 
The judgment of the district court is therefore affirmed 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Tuomas YULE, PLAINTIFF AND APPELLEE, v. JOHN L. 
Back ET AL., DEFENDANTS AND APPELLANTS. 


APPEAL from the district court of Pierce county. Heard 
below before CRAWFORD, J. 


Hl, C. Brome, for appellants. 


Pemberton & Bush and J. A. Smith, for appellee. 
Coss, J. 


The pleadings in this cause were the same as those in the 
preceding case of the same plaintiff against Amelia P. 
Webster, except as to the description of the land involvad, 
and that, in addition to the claim of title by the defend- 
ants by, through, and under adeed from James H. Brawn, 
based upon his tax deed from the county treasurer of Pierce 
county, they also claim title to a part of the land involved 
by, through, and under a deed executed by E. P. Weath- — 
evby upon a title derived by him by, through, and under 
a sheriff’s deed, executed by the sheriff of Pierce county, 
upon a sale of said land by said sheriff under the decree 
in the case of John A. Van Steenberg v. A. A. Campbell, 
Administrator, and others, as fully set out in the opinion 
in said case, and which deed was alleged by the petition in 
this case to have conveyed no title as against the said Ralph 
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Kipp, for the reason that he was not a party to said action, 
nor against the said John A. Van Steenberg, for the reason 
that the said E. P. Weatherby was then his attorney in said 
cause. ‘The cause was tried to the district court upon the 
sanie evidence as that used in the preceding case, and with 
the same findings and decree, except that the said court 
found, in, addition to its findings us in the case above re- 
ferred to, “that the sale under said decree of foreclosure 
of the south half of the south-east quarter of section No. 
18, in township 26 north, of range 2 west, in said Pierce 
county, to the said Ki. P. Weatherby, was null and void, 
and conveyed no title of said land to said E. P. Weatherby, 
and that the deed of said land from E. P. Weatherby to 
Brice Black (the ancestor of defendants) conveyed no title 
of said lands to said Brice Black, but that said invalid 
foreclosure sale and thedced thereunder did amount to and 
was an assignment to said Ic. P. Weatherby pro tanto of 
the mortgage so attempted to be foreclosed, and the said 
deed from said EK. P. Weatherby to said Brice Black 
amounted to and was an assignment to said Brice Black of 
all said. P. Weatherby’s interest in and to said mortgage 
so attempted to be foreclosed; that the plaintiff is entitled 
to a decree quieting his title to the said east half of the 
south-west quarter of said section 18, upon his paying into 
said court, for the use of defendants, the amount of the 
taxes paid by defendants and their ancestor, Brice Black, 
and his grantor, J. H. Brown, with interest thereon at 
twelve per cent per annum from the date of payment to 
the date of said decree; that said south half of the south- 
east quarter of said section 18 was sold to said E. P. 
Weatherby for the sum of $80, and that plaintiff is the 
owner, by assignment from said John A. Van Steenberg, 
of all of said mortgage which was attempted to, be fore- 
closed as aforcsaid, except the part thereof assigned to E. 
P. Weatherby by said attempted foreclosure sale, and that 
plaintiff is entitled to redeem said premises from the lien 
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of said mortgage, by paying into court, for the use of the 
defendants, said sum of $80, with interest thereon at 
twelve per cent per annum from the date of said attempted 
sale, to-wit, April 16, 1880, to the date of this (said) decree, 
amounting in the aggregate to the sum of $154, and by also 
paying into court, for the use and benefit of the defendants, 
all the taxes paid upon said last above described premises 
by them and their ancestor, said Brice Black, and his 
grantor, said E. P. Weatherby, with interest thereon at 
twelve per cent per annum from the dates of such payments 
to the date of this (said) decree.” 

Said decree further recites that, “to ascertain the amount 
of taxes and interest to be paid into court for defendant 
under the above findings, this court did, on the 12th day 
of December, 1887, appoint Eugene Moore, Esq., referee 
to take testimony and make examination for that purpose, 
and make report of said amount to said court, and the ..... 
day of December, 1887, said referee filed his report, from 
which the court finds that the aggregate amount of said 
taxes and interest on both pieces of land is $180.33.” 
With decree for plaintiff following such findings. 

For the reasons and upon the considerations stated in 
the opinion in the case of Yule v. Webster, at the present 
term, the judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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Epwarp MAURER, PLAINTIFF IN ERROR, Y. Louis J. 
MIDAY ET AL., DEFENDANTS IN ERROR. 


1. Partnership. Evidence examined, dnd Held, To sufficiently 
establish partnership relations between Blake and Maurer to 
sustain the verdict and judgment. 


PURCHASE OF GOODS BY ALLEGED PARTNER: TRIAL: 
EVIDENCE. An alleged partner of M. having ordered goods of 
a wholesale house, to be shipped to M. at Omaha,some time 
after the shipment and receipt of the goods at Omaha the vend- 
ors drew on M. for the price of the goods, in favor of « bank at 
O. The draft was presented to M. at his place of business, by a 
messenger of the bank, but was not accépted or paid. In an 
action by the vendors against M. for the price of the goods, on 
the trial M., being on the stand as a witness in his own behalf, 
was asked the following question: “What did you tell the 
messenger ?’? which was, under objection, refused. Held, No 
error. 


3. While on the stand as a witness in 
his own behalf, M. having testified as to all of the agreement and 
transactions between himself and B., who ordered the goods, was 
asked the following question: ‘‘ Was there any authority in 
Mr. Blake to order the goods for you?” which, being objected 


to, was refused. Held, No error, 


4. Instructions considered, And Held, Applientle to the evidence 
and pleadings in the case. 


5. Parties: OMISSION OF ONE PARTY: PLEA IN ABATEMENT. 
When a party is omitted who is liable to be jointly sued, upon a 
personal contract, the objection, where it docs not appear ou the 
face of the petition, can only be taken by answer in the nature 
of a plea in abatement, and if this be omitted, the defendant 
will be chargeable with the whole debt. 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


Savage, Morris & Davis, for plaintiff in error, cited: 
Rogers v. Batchelor, 12 Peters, 221. Converse v. Sham- 
baugh, 4 Neb.,376. Bates on Partnership, Sec. 17. Sail- 
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ors v. Nixon-Jones Printing Co., 20 Ill. App., 509. Me- 
Donald v, Matney, 82 Mo., 358-366. Nicholaus v. Thiel- 
ges, 50 Wis. 491. Berthold v. Goldsmith, 24 Howard, 
536. Macy v. Combs, 15 Ind., 469. Griffith v. Buffum, 
22 Vt. 181. Colwell v. Britten, 26 N. W. Rep., 538. 
Forsyth v. Woods, 11 Wall., 484. Fox v. Abbott, 12 Neb., 
330. Bazell v. Belcher, 31 Ohio St., 572. Leach v. Mil- 
burn Wagon Co., 14 Neb., 109. 


Montgomery & Jeffrey, for defendants in error, cited: 
MeCann v. McDonald & Co.,7 Neb., 309. Berthold v. 
Goldsmith, 24 Howard, 536. Strader v. White, 2 Neb., 
363. Simpson v. Feltz, 16 Am. Dec., 604. Shriver v. 
MeCloud, 20 Neb., 477. Benjamin v. Covert, 47 Wis., 
384. Webster v. Wray, 17 Neb., 580. Cooper v. Schwartz, 
40 Wis., 54. Pitts v. Shubert, 30 Am. Dec., 718. Wade 
on the Law of Notice, See. 668. 1 Greenleaf, Secs. 52-82. 
1 Greenleaf, 14 Ed., Sec. 99, note 1 (a). Ward v. Ward, 
37 Mich., 257. 


Coss, J. 


The plaintiffs brought their action against the defendant, 
alleging in their petition the sale and delivery to him of 
five barrels of Gibson rye whiskey, of the value of $429.64, 
for which payment had not been made, and demanding 
judgment therefor. 

Defendant answered, denying each and every allegation 
of the petition. For a second defense he alleged that the 
whiskies sued for were spirituous liquors, and that at that 
time the plaintiffs had not taken out license for the sale of 
malt, spirituous, or vinous liquors, as required by the 
laws of the state of Nebraska; that therefore the alleged 
sale, if such was made, was unlawful and contrary to the 
statutes, etc. 

Plaintiffs replied that said liquors were not sold in the 
state of Nebraska but in the state of Ohio, etc. 
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There was a trial to a jury, with a verdict and judgment 
for the plaintiffs. The defendant brings the cause to this 
court on error, and assigns the following errors. 

1. The conrt erred in excluding the testimony of George 
Smith, relative to the payment by Edward Maurer of 
freight bill by mistake. 

2. The court erred in excluding the testimony of Ed- 
ward Maurer in reply to the question, ‘‘ What did you tell 
the messenger?” 

3. The court erred in excluding the testimony of Ed- 
ward Maurer in reply to the question, ‘“ Was there author- 
ity in Blake to order the goods for you?” 

4. The court erred in allowiug the question to witness 
Schroeder, in direct examination, “‘ You say that Mr. Blake 
had said he had sold four or five barrels of whiskey, and 
kept the proceeds for his own share?” 

5. The court erred in giving instruction No. 1, asked 
by defendants in error. 

6. The court erred in giving instruction No. 4, on its 
own motion. 

7. The court erred in giving instruction No. 5, on its 
own motion. 

8. The court erred in giving instruction No. 6, on its 
own motion. : 

9. The verdict is against the weight of evidence. 

10. The court erred in overruling the motion for a new 
trial. 

The first contention of plaintiff in error in the brief of 
the eounsel is, that there was no proof, or not sufficient 
proof, of partnership relations existing between Maurer 
and Blake to charge the former with responsibility for the 
goods ordered by Blake. Having carefully read the testi- 
mony of Blake and Maurer, I come to the conclusion that 
there is sufficient evidence of partnership to sustain the 
verdict for the plaintiffs. There is a sharp conflict of the 
evidence between the testimony of Blake and that of 

37 
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Maurer. The jury could not believe them both; it was 
their province in such case to believe the one whose testi- 
mony, under all the circumstances of the case, seemed to 
them the most worthy of credit. J think it fairly infera- 
ble, from the facts sworn to by Blake, that there was a 
partnership entered into, or agreed to be entered into, be- 
tween Manrer and Blake, which was to be carried on in 
Manrer’s name alone, but of which Blake was to be the 
active or managing member. That the nature of the bus- 
iness engaged in, or contemplated by the said partnership, 
was such as to include the purchase of goods of the char- 
acter and amount of those sued for in this action. 

The second point argued is that arising upon the exclu- 
sion of the testimony of Maurer as to what he told the 
bank messenger, when ‘the draft for the whiskey was pre- 
sented to him. 

Had the suit been brought on the draft, and had it been 
claimed by the plaintiffs that anything occurred between 
Maurer and the messenger presenting it that tended to make 
him liable upon the draft, then, doubtless, the testimony of 
Maurer would have been admissible to explain it, but the 
suit being brought upon the alleged original liability of 
Maurer arising upon the sale of the goods, I do not think 
that anything which could have been said by Maurer to 
the bank messenger would have tended to disprove or re- 
strict such liability. In this connection counsel call atten- 
tion to the 5th instruction given by the court to the jury 
on itsown motion. If this instruction told the jury to 
take into consideration what passed, or did not pass, be- 
tween Maurer and the bank messenger at the time of the 
presentation of the draft, as seems to be the understanding 
of counsel, then I would agree with them that the ruling 
and the instruction cannot both be approved; but the in- 
struction tells the jury generally that, in determining as to 
the liability of Maurer, they might “consider the direct evi- 
dence as to whether there was or was not such an agreement 


JANUARY TERM, 1889. oto 


Maurer v. Miday. 


(referring to the alleged agreement between Blake and 
Maurer to enter into partnership); and also the cirenustin- 
ces appearing in proof, including the conduct of the parties 
Blake and Maurer after the alleged agreement, and whit 
took place between plaintiffs and defendant in connection 
with the shipment of the goods, the sending of the invoice 
to defendant, the making of the draft upon him, and what 
Maurer did, or did not do, when informed that plaintiff: 
looked to him for the payment, giving all the circumstan- 
ces such weight as you deem them entitled to.” This in- 
struction, when applied to the evidence in the case, I do 
not think either erroneous or misleading, 

As to the third assignment of error, the question objected 
to and excluded was objectionable. Mr. Maurer had testi- 
fied as to all of the agreement and transactions between him- 
self and Blake, as he professed to understand them. He 
was then asked the following question: “ Was there any 
authority in Mr, Blake to order goods for you?” This 
question simply called for an opinion or construction 
of the facts to which he had testified, as to whether they 
conferred upon Blake the authority to bind him by the 
order of the goods. ‘The facts were before the jury, and 
it was for them to say whether upon them Maurer was 
bound by the order. 

4. The first instruction given to the jury by the court 
at the request of the plaintiffs is as follows: “If the jury 
believe from the evidence that Blake and Maurer entered 
into a partnership, he (Blake) being a silent partner, and 
that Blake ordered the goods in question, and that plaint- 
iffs shipped the same to defendant Maurer, and they were 
received by him in Omaha, then he is liable for, the same; 
and so far as the plaintiffs are concerned it is immaterial 
what disposition either Blake or Maurer mace of the goods 
after said goods were received in Omaha.” It is argued 
by counsel that this instruction is misleading, and inferring 
that Maurer was responsible for any goods ordered by 
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Blake, whether for the alleged firm or not, provided they 
were consigned to Maurer and received by him. It must 
not, I think, be understood that the court was bound to lay 
down a general principle which would apply to all cases, 
without exception, and it will be deemed sufficient if the 
instruction correctly states the law as applicable to the evi- 
dence before the jury, and with that understanding J think 
the instruction unobjectionable. 

Again, it is objected that that part of the instruction, 
that it was immaterial what disposition cither Blake or 
Maurer made of the goods after they were received, is er- 
roneous, as tending to keep from the jury the considera- 
tion of the question whether or not the whiskey was for 
Blake’s personal use, and so ordered by him, as alleged by 
Maurer, and also whether the acts of the parties in regard 
to this whiskey showed partnership relations, etc. It will 
be observed that this instruction is predicated and made to 
depend for its applicability upon the belief by the jury, 
from the evidence, that Blakeand Maurer had entered into 
a partnership, etc. If, as suggested by counsel, it tended 
to keep from the jury the consideration of the question 
whether the acts of the parties in regard to this whiskey 
showed partnership relations, then, to that extent, it was 
prejudicial to the plaintiffs, and not to the defendant, for 
it was incumbent upon them to prove partnership in order 
to bind Maurer. I cannot see how this instruction tended 
to keep from the jury the consideration whether or not the 
whiskey was for Blake’s own personal use, or how that 
fact, if true, would defeat the plaintiffs, unless knowledge 
of it was brought home to them before the shipping of the 
goods, 

As to the point whether the action can be maintained 
against Maurer alone, without a thorough examination 
of the law, which the press of business now forbids, I 
think that had advantage been taken, in the answer, of 
the omission of Blake as a party defendant, such omission 
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must have been held fatal. Chitty states the law thus: 
“But in the case of a defendant, if a party be omitted, 
whether liable to be jointly sued upon a personal contract 
or * * * the objection can only be taken by plea in 
abatement * * * andif this be omitted the defendant 
will be chargeable with the whole debt, and it cannot be 
objected to at the trial upon the general issue, as a variance 
that a bill or note stated in the declaration to have been 
made by the defendant was in fact made by him and 
others.” 1 Chitty on Plead., 16th Ed., 53. I understand 
the law to remain unchanged, except that now, instead of 
pleading in abatement, the objection may be raised by 
answer. 

It is not deemed necessary in this connection to discuss 
the law of partnership. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


Tue other judges concur. 


Perry R. BuRRELL, PLAINTIFF IN ERROR, V. THE 
Srate oF NEBRASKA. 


1. Criminal Law: JOINDER OF OFFENSES IN INDICTMENT 
FOR MISDEMEANOR. In the case of misdemeanor several dis- 
tinct offenses of the same kind may be joined in the same in- 
dictment. See State v. Gummer, 22 Wis., 441. 


2. ———: ~——--: SENTENCE. In such cases a separate sentence 
should be passed on each count of the indictment upon which 
the defendant is found guilty by the verdict of the jury. 


3. ——: ———: CONTINUANCE: DISCRETION OF CoURT. In 
such case the granting or the refusal of an application for a con- 
tinuance is largely witbin the discretion of the trial court. To 

. enable a court of review to find reversible error in the refusal of 
such application, it must be shown that there was an abuse of 
such discretion. 
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Error to the district court for Frontier county. Tricd 
below before CocHran, J. 


Rittenhouse & Starr, for plaintiff in error, cited: Max- 
well Crim. Pro., 58-54. People, ex rel. Tweed, v. Liscomb, 
60 N. Y., 579-580-582. Maxwell Crim. Proc, 568. 
Hair v. State, 14 Neb., 505. Ingalls v. Noble, Id., 273. 
Coleman v. People, 58 N. Y., 555-561. Tweed v. Lis- 
comb, 60 N. Y., 559. Maxwell Crim. Proc., 661-662. 


William Leese, Attorney General, for defendant in error. 


Coss, J. 


‘This cause comes to this court from the district court of 
Frontier county, on error. The defendant was indicted 
for violating the statute regulating the sale of malt, 
spirituous, and vinous liquors. The indictment charged 
him with fifteen distinct violations of the law by selling 
spirituous liquors without first having obtained license 
therefor, one by selling such liquors on Sunday, and one 
by selling such liquors to a minor, in as many separate 
counts. The Ist, 3d, 4th, 5th, 6th, 7th, 8th, 9th, 10th, 
11th, 12th, 13th, 14th, 15th, and 17th counts charged sale 
withont license, the 2d a sale on Sunday, and the 16th 
a sale to a minor. The 7th count charged a sale to a 
minor without license. There was a plea of uot guilty, 
and upon the trial the jury brought in a verdict of guilty 
as charged in the 1st, 2d, 3d, 4th, Sth, 6th, 8th, 9th, 10th, 
11th, 12th, 13th, 14th, 15th, 16th, and 17th counts of the 
indictment. 

A motion in arrest of judgment, as well as a motion for 
a new trial, having been overruled, the court sentenced the 
defendant to pay a fine of $1,525 and the costs of prose- 
cution, and that he stand committed until such fine and 
costs be paid, 
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The defendant assigns the following errors: 

I. In not sustaining the motion of the defendant to 
require the prosecution to elect upon which charge or 
count in the indictment the state would rely for conviction. 

II. In not granting a continuance of the action as ap- 
plied for by the defendant. 

III. In refusing to allow the defendant to withdraw 
his former plea of not guilty in order to file a plea in 
abatement. 

IV. In allowing the sheriff to recall the same jurors 
into the box after, and in the same order, and from the 
same memorandum as before the challenge to the array had 
been sustained by the court. 

V. In allowing any evidence to be taken under and in 
support of the indictment herein, over the general objec- 
tion of the defendant. 

VI. In not sustaining the motion of the defendant to 
strike all evidence given by Luther Sellers in support of 
the sixth count of the indictment from the record. 

VII. In not giving instruction number four, asked 
for by the defendant. 

VIII. In allowing the prosecuting attorney to hold 
the instructions that the court was to give in his hands, 
and read them article at a time, and comment on them to 
the jury while making the closing argument to the jury. 

IX. That the verdict of the jury herein returned is 
not supported by the evidence. 

X. That the court erred in not sustaining the motion 
in arrest of judgment. 

XI. The court erred in rendering judgment for $1,525. 

XII. The court erred in rendering judgment and sen- 
tence in this case in excess of the maximum penalty for 
one offense, to-wit, $500. 

XIII. The court erred in imposing an excessive pun- 
ishment in this case, not warranted by the testimony and 
nature of the offense charged. 
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XIV. The court erred in overruling the motion for a 
new trial herein. 

XV. The court erred in rendering any judgment or 
pronouncing any sentence in this case, for the reason that 
the indictment does not charge any offense under the laws 
of the state of Nebraska. 

Before the commencement of the trial the defendant 
presented his motion that the court require the prosecution 
to elect. as to which count of the indictment he will prose- 
cute upon, for the reason that there is more than one sep- 
arate and distinct offense therein charged, which motion 
was overruled. 

Upon the overruling of the above motion and the first 
assignment of error, plaintiff in error raises the first point 
in the brief, which is, that although there were seventeen 
distinct offenses charged, in as many counts in the indict- 
ment, yet in point of law each of the several counts must 
be held to refer to the one offense, each describing it in a 
different manner, or in the language of the New York 
court of appeals in the case of People, ew rel. Tweed, v. 
Liscomb, 60 N. Y., 560, “ Where, upon the trial of an indict- 
ment containing several counts charging separate and dis- 
tinct misdemeanors, identical in character, a general ver- 
dict is rendered, or a verdict of guilty upon two or more 
specified counts, the court has no power to impose a sen- 
tence, or cumulative sentence, exceeding in the aggregate 
what is prescribed by statute as the maximum pnnishment 
for one offeuse of the character charged.” 

This construction of the law as contended for by coun- 
sel for plaintiff in error is entitled to very respectful and 
serious consideration for its inherent merit ; and we have 
seen that it has met the approval of, if it did not emanate 
from, one of the ablest courts. But the weight of author- 
ity is against it; and it appears to be generally accepted law 
that, where an indictment or information contains two or 
more counts for offenses below the grade of felony, each 
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charging a separate and distinct offense of the same charac- 
ter, such as selling intoxicating liquors without license, each 
count charging a sale at a different time or to a different 
purchaser, and upon the defendant being found guilty on 
two or more specified counts, he may be sentenced and 
punished on each of such counts upon which he is found 
guilty by the jury. See Eldredge v. The State, 37 Ohio S., 
191 ; State v. Gummer, 22 Wis., 441; and State v. Skin- 
ner, 8 Pac, R. (Kan.), 420, all cited by the attorney 
general. 

As we have seen in the statement of the case, the de- 
fendant was charged in one of the counts with selling in- 
toxicating liquor to a minor, and in one with selling on 
Sunday, so that the offenses charged in the several counts 
of the indictment are not identical one with each other. 
But as the attention of the trial court was not called to this 
point in the motion for a new trial, it will not be consid- 
ered here further than to say that, as it appears that the 
defendant was without license to sell, his sale to a minor, 
as well as a sale by him on Sunday, each constituted a 
compound offense, for which he could have been prosecuted 
under either of the two sections of the statute applicable 
thereto; and as it required less evidence to convict for sell- 
ing without license, and the punishment provided by stat- 
ute is greater for that offense than for selling to a minor, 
or for selling on Sunday, if there was an irregularity in 
the apparent misjoinder it worked no hardship to the 
defendant. 

In the motion for a new trial the defendant complains 
of the refusal by the court of his application for leave to 
withdraw his plea of not guilty in order to file a plea in 
abatement, and this point is insisted upon in the brief of 
counsel, But a careful examination of the record fails to 
disclose that such an application was made to the court, or 
any ruling of the court thereon. 

Before the trial the defendant applied for a continuance 
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of the cause to the next term of the district court, on ac- 
count of the absence of material witnesses, which applica- 
tion was sustained by a lengthy affidavit, and the denial 
of which by the court is assigned for error. From a care- 
ful examination of the affidavit in support of said appli- 
cation, it appears that, had all the witnesses therein named 
been present and testified as the affiant states they would 
testify, their evidence would tend to disprove some of the 
charges in the indictment, yet it would leave most of them 
substantially unaffected. It is therefore impossible for a 
reviewing court to say that there was an abuse of discre- 
tion en the part of the trial court in denying the applica- 
tion for a continuance. 

The defendant challenged the array of petit jurors, for 
irregularity in the mode of their selection, and their une- 
qual distribution to the several precincts of the county, 
which challenge was allowed by the court. Whereupon 
the court ordered the sheriff to forthwith call and summon 
from the body of the county good and lawful men, ete. 
The defendant, in the motion for a new trial, assigns as the 
fourth ground of error, the “allowing the sheriff to recall 
the same jurors into the bex after, and in the same order, 
and from the same memorandum as before a challenge to 
the array had been sustained hy the court,” and the point 
is insisted on by counsel in the brief. It does not appear 
from the bill of exceptions, or otherwise, that the attention 
of the court was called to the matter here complained of, 
or any ruling made thereon before the selection of the jury 
and trial. Nor does it appear that any juryman was ob- 
jected to or challenged, cither for cause or peremptorily, 
by the defendant. Therefore, without expressing any opin- 
ion upon the point as made by defendant in the bricf, it 
must be overruled here, for the reason that it is not pre- 
sented in the case as made in the trial eouri. 

The next point arises upon the refusal of the court to 
strike out the testimony of Luther Sellers, a witness on the 


JANUARY TERM, 1889. 587 


Burrell v. State. 


—+—~ 


part of the state. This testimony taken by itself would 
amount to but little or nothing, but when taken in connec- 
tion with that of Richard Fisher, a witness on the part or 
the state, it quite clearly establishes the charge of selling 
intoxicating liquor. The substance of Sellers’ testimony 
is, that he was acquainted with the defendant Burrell; * 

* * that it was in February, or might have been in 
March. 

Q. State whether or not about that time you made any 
purchase of Mr, Burrell? 

A. I did. 

Q. What did you buy? 

A. I don’t know as I know just what I did buy. 

Q. Do you remember of buying any liquor of any 
kind? 

Objected to as leading. Sustained. 

Q. State what you did buy. 

In answer to this question he stated that on a certain 
day near the date charged in the indictment, about the 
time that Bray dug a well for D. W. Smith, Bray told him 
“to go down and get some of that he got at Bob’s, and I 
went down and got it. I told Bob that Smith wanted 
some of that he got before, and he put it in a bottle, wrap- 
ped it up, and I took it back to the shop and paid forty 
cents for it. I put it in the drawer at the blacksmith shop, 
in the money drawer.” 

Richard Fisher testified that he was most commonly 
known as Dick—most commonly called “Dick”; is ac- 
quainted with Luther Sellers; remembers being in Smith’s 
blacksmith shop along in March, 1888, during the time 
that Bray was digging a well for Smith ; remembers hay- 
ing something to drink there, which was bought by Mr. 
Sellers. And being further examined, answered as follows 
in reply to— 

Q. State to the jury what, if anything, you drank? 

A. Well, I drank something, I don’t know what you 
call it? 
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Q. State to the jury what you would call it, to the 
best of your judgment? 

A. Well, I hardly know what it was, most call it 
whiskey. : 

Q. State what it tasted like, if you know? 

A. Idon’t hardly know what it tasted like most. 

Q. Did you ever taste whiskey ? 

A. Yes, sir. 

Q. Did this taste like what you drank before for 
whiskey? . 


A. It tasted something like it, yes, sir. 
Q. When was this? 
A. I don’t remember just when it was. 
Q. About how long ago. 
A. It has been three weeks or a month, something like 
that. 
Q. State, if you know, where Mr, Sellers got that? 
A. I don’t know where he got it. 
Q. Where did he take it from in the shop? 
- A. I don’t know where he got it from in the shop. I 


never saw it till Sellers had it in his hand. Where he 
got it I don’t know. 

Q. What was this you saw him have in his hand, to 
the best of your judgment? 

A. Well, I suppose it was whiskey. 

Q. It was whiskey ? 

A. That’s what I suppose they call it. 

Taking the testimony of these two wituesses together, it 
was evidence to go to the jury in support of the charge 
against the defendant for selling liquor, to Luther Sellers, 

At the trial the defendant requested the court to give 
the following instruction, which was refused. “You are 
further instructed that when an indictment, in setting out 
or describing a substantive part of a criminal charge, con- 
tains allegations which might have been omitted, it will 
still be necessary for the state to prove them as alleged, or 
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th» indictment will fail as to such charge. Such allega- 
tions if made, it cannot be regarded as surplusage.”’ 

This instruction, though not carefully drawn, was in- 
tended to state a correct principle of law applicable to the 
construction of indictments. Had the draughtsman of 
this instruction distinguished between allegations which 
are merely superfluous, and hence might have been omitted, 
and allegations which, by reason of entering into minute 
and unnecessary descriptions of an offense, in fact amount- 
ing to distinct qualifications of such offense, thereby clearly 
distinguishing it from offenses of the same character in 
general, then I should say that the principle of the in- 
structioa is correct. The instruction does not fall far 
short of that quality, but the defendant does not in his 
brief point out the count in the indictment or the evidence 
in the case to which the instruction is applicable; nor have 
I been able from a somewhat careful examination of the 
record to make the application. This is the only question 
raised on the instructions refused or given. 

As this is a case of importance, and as it may be ex- 
pected that it will be followed by others of a similar char- 
acter, I deen it proper to depart from the usual course by 
calling attention to one of the instructions not complained 
of by defendant, and which, for that reason, of course can 
form no basis for action in this court. 

No. 3, of instructions given on the part of the state, is 
as follows: “The jury are instructed that if you find 
from the evidence that the parties named in the indictment 
to whom intoxicating liquor is alleged to have been sold, 
went into the store where the defendant was in charge, and 
where intoxicating liquor was kept for sale, and there 
called for intoxicating liquor of any kind, the law pre- 
sumes the parties received the article called for, unless you 
further find that the defendant informed the persons at 
the time that he did not keep for sale the article called 
for,” 
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This instruction ought not to have been given. It is, 
no doubt, true that when a person goes into a store where 
intoxicating liquors are kept for sale, and calls for a cer- 
tain kind of liquor, and the person in charge of the store 
hands out to him that which, from its appearance, by the 
package or vessel in which it is kept, or from other cir- 
cumstances, appears to an observer to be liquor of the 
kind called for, it may be presumed to be intoxicating 
liqour of the kind called for, but it is hardly necessary to 
say that no such presuniption arises from the failure of the 
person in charge of the store to inform the customer that 
he did not keep for sale the article called for. But, as 
above stated, the instruction not being excepted to, consti- 
tutes no ground for reversal in this case. 

The next point raised by the counsel for the plaintiff in 
error in the brief is, that the county attorney was allowed 
by the court to hold the instructions which-the court was 
to give in his hands, aud read them, article at a time, and 
comment on them to the jury while making his closing 
argument. In the bill of exceptions the following entry 
appears immediately after the close of the cross-examination 
of the witness Baker, called on the part of the defendant : 
“Mr. Stewart opened the case fur the state; the defend- 
ant objects to the prosecuting attorney holding the instruc- 
tions to be given in the case by the court, and reading the 
same item ata time, and commenting to the jury thereon. 
Overruled and exception taken.” 

Counsel contend that to allow the district attorney to 
comment on the instructions is a violation of the provis- 
ions of section 56, chapter 19 of the Compiled Statutes, 
that “no oral explanation of any instruction authorized by 
the preceding sections shall, in any case, be allowed, and 
any instruction or charge, or any portion of a charge or 
instructions given to the jury by the court, aud not reduced 
to writing as aforesaid, or a neglect or refusal on the part 
of the court to perform any duty enjoined by the preced- 
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ing sections, shall be error in the trial of the case, and 
sufficient cause for the reversal of the judgment rendered 
therein.” The oral explanation here prohibited is evi- 
dently explanations by the court not reduced to writing. 
The same chapter provides that, “all instructions shall be 
in writing except in certain cases, that they must be read 
over by the court, announced as given or refused, and filed 
with the record.” 

J know of no rule, either of law or of practice, which 
would prohibit the counsel of either party, in summing 
up to the jury, from reading and commenting upon any 
part of the record in the case. Nor do J see any reason 
why that part of the record which had just been an- 
nounced by the court as embracing the law of the case- 
should be an exception. A court will generally refuse to 
allow counsel who have the opening and closing argu- 
ment to argue questions in their closing speech not before 
raised, and thereby depriving the other party of an op- 
portunity to answer. But such is not the complaint in 
this instance, and if it were, it would have to be more def- 
initely stated, so as to exhibit an abuse of discretion on the 
part of the trial court, to entitle it to serious consideration 
here. 

_ The counsel for the plaintiff in error directs particular at- 
tention to what he claims to be a failure in the testimony to 
prove the fifth count in the indictment, which charges that 
on the 10th day of March, 1888, the accused sold whiskey 
to one D, W. Smith. It is true that Smith, when on the 
witness stand, failed to state that he bought whiskey from 
the defendant at the time mentioned. It is equally true 
that he was not asked to state or to give a name to the ar- 
ticle which he purchased of the defendant. He does state 
that, on or about the-date charged in the indictment, one 
Charles Bray was employed digging a well for witness, 
and that at his request witness went to the drug store of 
the defendant, and bought something, for which he paid 
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forty cents; that it was liquid, put up in a half pint bot- 
tle, of a reddish color; that witness took it to his shop 
and sent it down the well in a bucket to Bray, who was 
digging in the well. This witness was followed in the ex- 
amination by Bray, who testified that he was employed by 
D. W. Smith, was at work for him in March, 1888, dig- 
ging a well; that while so employed he sent Mr. Smith 
to the store of defendant to get him something to take,— 
“that is what I told him to get; that he brought him 
something that he supposed was poor whisky; that that 
was what he meant for him to get; that it looked like 
whiskey, was the color of whiskey, and witness would say 
from all appearance it was whiskey.” 

The cross-examination of this witness by defendant’s 
counsel was such as to leave no doubt that the article for 
which he sent Smith to buy, which Smith bought at and 
brought back from the defendant’s drug store was whiskey. 

The next witness, John Jones, also testified that he took 
a drink out of the half pint bottle just before it was sent 
down into the well to Bray, and so far as one of his lim- 
ited experience could testify it was whiskey. 

I think this evidence sufficiently proves the charge of 
selling whiskey to D, W. Smith. 

The 8th, 9th, and 10th counts charge the sale of whis-. 
key to Benj. ¥. Buckley. This witness was called on 
the part of the state, and was submitted to a thorough 
and searching examination by the prosecuting attorney. 
He testified to making three separate purchases from 
the defendant of something which the county attorney 
sought in vain to make him testify was spirituous or in- 
toxicating liquors. But he, in no part of his testimony, 
stated it to be such as a fact, or even give an opinion that 
it was either malt, spirituons, vinous, or intoxicating liquor, 
nor did he give it any name, or state that it contained any 
ingredient except ginger, pepper, and water. He was 
treated as an unwilling witness, and his examination was 
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in the nature of a cross-examination, which was probably 
justifiable under the circumstances, and justifiable for the 
reason that the state cannot claim a conviction upon evi- 
dence which merely casts suspicion upon the acts of an 
accused, but must prove criminating facts. This it failed 
to do, so far as these three counts of the indictment are 
concerned. 

In the seventeenth count is charged the sale of whiskey 
to one Horace Miller, who was called as a witness on the 
part of the state, and testified that he bought a pint of 
white liquor, or medicine, or whatever you call it, in the 
month of January, 1888; that he drank it up; that he 
supposed it tasted like liquor; that he had drank liquor 
before; that he did not know and could not say; that it 
tasted like liquor that he had drank before; that he paid 
fifty cents for it; that it looked like water, and thinks it 
also looked like liquor; that it was about a couple of 
months ago, may be longer; that it was in Frontier 
county, Nebraska; that he bought it from Mr. Burrell. 
This witness did not use the word whiskey, nor that of 
any malt, spirituous, vinous, or intoxicating liquor, nor 
use any word by which such liquors are usually desig- 
nated. And it may be remarked that no other witness 
testified as to sales to the man Miller. The same may be 
said of the alleged sales to Buckley. 

While it is not intended to erect any rigid rule of evi- 
dence in cases of this kind, but, on the contrary, to allow 
the prosecution the greatest latitude of examination of 
witnesses and the production of evidence to prove offenses 
of this kind, yet it must be borne in mind that evidence 
which merely tends to cast a suspicion against an accused 
is not sufficient to establish his guilt, even in this class of 
offenses, 

We have already seen that the 7th count charges the 
sale of whiskey to one W. C. Saunders, “he then and 
there being a minor under the age of 21 years, and the 

38 
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said Perry R. Burrell not having procured license to sell 
the same as provided by law.” There was no finding by 
the jury on this count. Had the attention of the court 
been called to this omission in a motion for a new trial, 
there must, as I conceive, have been a new trial granted. 
But no attention was called to it. 

It will be borne in mind that the jury found the de- 
fendant guilty on sixteen of the seventeen counts of the 
indictment, one of which was for selling to a minor, for 
which the law fixes the punishment at a fine of twenty-five 
dollars. The sentence should have been, upon the theory 
that the verdict is sustained by the evidence, that the de- 
fendant pay a fine of so much for the offense for which he 
stands convicted upon the first count of the indictment, and 
so on; but instead thereof’ there is one solid fine assessed 
against the defendant for the sum of fifteen hundred and 
twenty-five dollars. 

We have seen that there is no evidence to sustain the 
judgment as to four of the counts. Had a separate fine 
been assessed as to each count upon which there was a find- 
ing by the jury, only those upon the counts where the find- 
ing is unsustained by evidence would be reversed. But as 
the fine and judgment are in solido, it must be said that the 
judgment is unsustained by the evidence, and it must be 
reversed. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur, 


JANUARY TERM, 1889. 595 


Angle v. Bilby. 


TsAac E, ANGLE, PLAINTIFF IN ERROR, Vv. Joun S. 


1, 


4, 


BILBY, DEFENDANT IN ERROR. 


Trial: EVIDENCE. A conversation had after the commence- 
ment of the action, but before court, between the attorney for 
the plaintiff and a man who was afterwards subpoenaed and 
called by defendant as a witness, as to the probable result of the 
suit and the line of prosecution which, in the opinion of the 
attomey, would insure success on the part of the plaintiff, Held, 
Inadmissible in evidence on the part of the defendant. 


ARGUMENT OF ATTORNEY. Certain remarks of counsel 
for the plaintiff in his closing argument to the jury were objected 
to by counsel for the defendant, and the objection overruled by 
the court. Held, That although there was departure from the 
rules of propriety and legitimate debate by counsel for the 
plaintiff, which should not have been approved by the trial 
court, yet, as such line of argument does not appear to have been 
continued or persisted in after objection, the overruling of the 
objection is not deemed reversible error. 


CONFLICTING EVIDENCE. There was a conflict of evi- 
dence as to the ownership of a part of the property replevied, 
two witnesses testifying to one state of facts, and one witness 
testifying to another and different state of facts. Held, That the 
question raised by this conflicting evidence was for the jury, and 
not for the court of review. 


The Instructions given and refused examined, and Held, Cor- 
rectly given and refused. 


Error to the district court for Johnson county. Tried 


below before Broapy, J. 


S. P. Davidson, for plaintiff in error, cited: Victor 


Sewing Machine Co. v. Day, 13 Neb., 408. Kuhns v. 
Bankes, 15 Neb., 92. Price v. McComas, 21 Neb., 195- 
198. 


RR. W. Sabin and L. C. Chapman, for defendant in error, 
cited: Wiley v. Shars, 21 Neb., 712. 
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Coss, J. 


This is a suit in replevin brought in the district court for 
Johnson county by said Bilby against said Angle, to re- 
cover possession of two brown mares, three and four years 
old; one gray mare, three years old; one dark, dun mare, 
eight years old; and twenty-two head of cattle, and two 
gray mares, two years old. Said Bilby, in his petition, 
alleges that he, at the commencement of the suit, was the 
owner of the four mares first above mentioned, and that 
he had a special ownership in the cattle and the two other 
gray mares, under and by virtue of a chattel mortgage dated 
March 18, 1885. He further alleges that said Angle 
claimed to hold said property under and by virtue of a 
chattel mortgage given him by Hughes Brothers. 

Said Angle, in his answer, denies each and every allega- 
tion in the petition, except that he held the property under 
and by virtue of a chattel mortgage given by Hughes 
Brothers to him. He further alleges that said mortgages 
given to him were given to secure « valid indebtedness of 
$740.56, due him at the time he took possession of said 
property, and his said mortgages then constituted valid and 
subsisting liens thereon, and that he has been damaged 
herein in the sum of $800. 

The reply denies all the allegations of the answer. 

Trial was had, and a verdict and judgment were entered 
for said Bilby, and said Angle now prosecutes this petition 
in error to reverse said judgment. 

The plaintiff in error assigns nineteen separate grounds 
of error, but as but few of them are presented and argued 
in his brief, it is not deemed necessary to set them out at 
length. Those argued will be considered in their order. 

The first point argued by counsel for plaintiff in the 
brief is that arising upon the alleged error of the court in 
excluding from the jury the testimony of the witness Lit- 
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tlejohn as to his conversation with the attorney for Bilby. 
This witness had been called and examined by the defend- 
ant, and had testified as to his residence in Gage county, 
near by to the farm of the Hughes Brothers, mentioned by 
other witnesses; that he was acquainted with the manner 
of the Hughes Brothers’ doing business on their farm, of 
their buying cattle and placing them on their farm, ete. 
Counsel for defendant asked : 

Q. Had you a conversation with Mr. Sabin, the plaint- 
iff’s attorney? 

(Objection made by plaintiff’s counsel, and overruled.) 

A. After this suit was commenced I had. 

Q. Tell the jury what that conversation was? 

(Objection made by plaintiff’s counsel, and overruled.) 

A. I don’t see that it has any connection with this case, 

Q. By the court: Was that conversation about this 
lawsuit? 

A. Yes, sir. 

Q. By counsel: Go on and state what the conversa- 
tion was? 

A. It was in regard to Mr. Angle and his money. 
Mr. Sabin remarked that, “It was easy enough to beat 
them ; all that was necessary was to keep the Hughes boys 
out of the way.’ 

‘(Motion by plaintiff’s counsel to strike out the answer, 
as incompetent and irrelevant, taken under advisement.) 

Q. In that conversation were you talking about this 
same controversy involved in this suit? 

(Objection made by plaintiff’s counsel, and no answer.) 

Q. State what the conversation originally grew out of 
—about what suit, if any? 

(Objection by plaintiff’s counsel, sustained by the court.) 

Q. State what was said in the conversation by Mr. 


- Sabin? 


A. There was considerable said, but the gist of it was 
that Mr. Angle deserved to be beat, any way; that he had 
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been robbing the boys, and all such as that ; Sabin said, “We 
will beat him, Dave, or skin him,” and such expressions. 

Q. By what means? 

A. He said all that was necessary was to keep the 
Hughes boys out of the way. 

Q. Did he say anything about the Hughes boys’ testi- 
mony being important? 

A. I don’t believe he did; he led me to believe from 
his conversation— 

(Objection of plaintiff’s counsel, sustained by the court.) 

Q. Do you remember anything about hogs being sold 
and hauled away from the place? 

(Objection of plaintiff’s counsel, sustained by the court.) 

This witness was cross-examined at considerable length, 
in which he reiterated his statements, when plaintiff moved 
to strike out all that had been said by the witness in regard 
to the conversation had with the attorney for the plaintiff, 
as incompetent and irrelevant, which was sustained by the 
court. 

The only error which the court committed in respect to 
this testiniony was in admitting it at all; and as it was 
drawn out by counsel for defendant, no objection can be 
heard from him in that respect. The witness was not of- 
fered by the plaintiff, nor did his counsel, at the time of 
the conversation, have any knowledge or expectation, as 
appears, that he would be called by the defendant, so that 
any conversation had between them, at the time, was en- 
tirely disconnected with this case, and no such conversa- 
tion could bind or prejudice the plaintiff. 

It appears from the bill of exceptions that, in the clos- 
ing argument to the jury, the attorney for the plaintiff 
used the following language: “Mr. Angle’s actions, gen- 
tlemen of the jury, will bear this construction, that if his 
claim was fixed up and secured that he would not follow — 
Mose; that he would not send him.to the penitentiary if he 
got him. As soon as he got his debt secured, over in 
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Ohio, a revelation comes to him all at once; that is, he 
finds out where Moses Hughes is. The old lady tells him. 
After he got the mortgage all fixed up, usurious interest 
and all, and drew the last drop of blood there was in the 
old lady, then he concluded that he did not want to prose- 
cute Mose, I say, now, at this stage of the action, that his 
action bears such a construction!” Defendant objects to 
such a statement being made in the closing argument, in 
the absence of any testimony on the subject to that effect. 
Objection was overruled. 

This ruling of the court constitutes the posh point of 
the brief of counsel for plaintiff in error, These remarks of 
counsel do not appear to have been based upon any evidence 
in the case. It is impossible to say, therefore, what effect, 
if any, they could have had on the minds of the jury. The 
objection of counsel for defendant was not made to this line 
of argument until the counsel making it seems to have 
closed, and while the court overruled the objection to it, 
nothing followed the ruling of the court, except it be the 
presumption that the court may have justified the line of 
argument objected to. While, in this view, this court can- 
not approve the ruling of the district court, yet it does not 
appear that the departure of counsel from strict propriety 
of address and argument was sufficiently gross as to war- 
rant a reversal of the judgment for that cause alone. 

The third point presented is that of property in the gray 
mare and the dun mare, The evidence shows that they 
were brought on the farm by the Hughes Brothers after 
the execution of the Bilby mortgage, and so could not then 
have been included in it. Counsel calls attention to the 
fact’ that both of the Hughes testify that, at the time these 
four mares were mortgaged to Angle, neither Wisherd nor 
Bilby owned or held any interest in them whatever. And 
to the further fact that the only witness who contradicts 
the Hughes, iu this particular, is John A. Wisherd, whose 
want of candor, the counsel says, is evident from his cross- 
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examination, and that, therefore, so far as the mares are 
concerned, the verdict and judgment are contrary to the 
overwhelming weight of the evidence. It is true that in 
this respect there is the evidence of two witnesses against 
one, and no doubt it is usually the case that, when there 
is, clearly, a conflict of testimony upon a given point, 
a trial court ordinarily will adopt that view which is sup- 
ported by two witnesses, rather than that of one. But I 
am not aware that this rule governs a court of review, and 
while the above is doubtless the general rule, the excep- 
tions to it are frequent. As I understand the law to be, 
_when the trial court, or a jury, under proper instructions, 
has found a given state of facts, a court of error or review 
will only enquire whether such trial court or jury had 
before it evidence to sustain such finding. And it rarely, 
if ever, happens that the number of witnesses for or 
against the facts found will control the decision on that 
point. The inquiry is not as to the weight of testimony - 
on the: one side, or the other, but was there sufficient evi- 
dence of the facts found to sustain the findings. This 
much must be conceded to the tria] court. 

The fowth point urged by counsel is the refusal of the 
court to give the following instruction, as asked by the 
defendant at the trial: “If the jury believe from the evi- 
dence that, after plaintiff’s mortgage was given, Hughes 
Brothers and Wisherd sold cattle and other stock out of 
the same herds or droves as those covered by the plaint- 
iff’s mortgage, and bought other cattle of the same age 
and quality of those mentioned in defendant Angle’s mort~- 
gage, prior to its date, and put them in the same herds and 
droves, and that afterwards defendant Angle’s mortgages 
were given, and you believe from the evidence that the 
amounts secured thereby are still justly due, then you will 
find for defendant Angle as to such cattle covered by his 
niortgages, if you further believe from the evidence that the 
debt secured by the said Angle mortgages was either a firm 
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debt of the firm of Wisherd & Hughes Bros., or that said 
Hughes Brothers or Moses Hughes had authority from 
his or their partners to make said mortgages, even if you 
further believe that said cattle belonged to Wisherd & 
Hughes Bros.” 

To this point the counsel argues that, as the plaintitf 
claims that his mortgage included all the cattle on the farm 
when it was given, and relies upon this fact to help out the 
indefinite description of the cattle contained in his mort- 
gage, and that unless helped out in this way his mortgage, 
so far as the cattle are concerned, is void for indefiniteness 
of description; and there being testimony to show that 
after defendant’s in error mortgage was given, Wisherd and 
the Hughes sold out of their herd a large number of cattle, 
and bought and put into the herd 122 head of 8 and 4- 
year-old steers, and 21 head of calves and young cattle, 
and witnesses having testified that the cattle mortgaged to 
the plaintiff in error, and involved in this suit, were either 
raised or bought after the date of the Bilby mortgage; and 
if that testimony is true, it should have been submitted 
to the jury by the proper instruction, that the instruction 
presented correctly submitted the same, and it was therefore 
error to have refnsed it. The position and argument of 
counsel appear to be correct to a certain extent. Defendant 
had the right that the jury should be instructed that the 
Bilby mortgage only covered such stock as were on the 
farm in question at the time the mortgage was given, and 
their natural increase ; but this instruction had already been 
given to the jury by the court on its own motion, in para- 
graph 2, relative to the cattle, as follows: 

“The plaintiff, in his evidence, claims the cattle and two 
of the mares, one bay and one gray, by virtue of his alleged 
chattel mortgage which was admitted in evidence. If the 
jury find that, at the commencement of this action, the 
plaintiff had a mortgage on which there was an indebtedness 
due and unpaid, and that the mortgage covered all the stock 


602 SUPREME COURT OF NEBRASKA, 


Shufeldt v. Gandy. 


on a certain farm in Gage county, where the mortgaged 
property was situated at the time the mortgage was made, 
and that the cattle replevied herein were on that farm at the 
time of making plaintiff’s mortgage, or were the increase 
of cattle on that farm at the time of the making of the 
plaintiff’s mortgage, then you must find for the plaintiff 
as to the cattle involved in this suit.” 

Substantially all that is contained in the instruction re- 
fused is found in that given by the court, and it has been 
often held by this court that, after a jury had been in- 
structed properly and fully as to a point in controversy, 
that it is not error to refuse other instructions as to the same 
point. Upon the whole of the questions and issues there 
seems to have been a fair trial, and the verdict and judg- 
ment are sustained by the evidence. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


D. A. SHUFELDT ET AL., APPELLEES, v. M. E. Ganpy, 
APPELLANT. 


1. Injunction: PETITION. A party who seeks to enjoin a judg- 
ment on the ground that it was obtained by fraud and misrep- 
resentation, must state the facts constituting the grounds for 
relief, 


2, ——-—: FRAUD. Where a creditor, in dealing with persons un- 
accustomed to business, assures them that if there is any mis- 
take that he will correct it when they come to pay the notes 
then being given, and they rely upon his honesty and repre- 
sentations, and are thereby induced to confess judgment for a 
greater som than is actually due, a court of equity may grant 
relief. 
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3. Evidence in behalf of both plaintiff and defendant examined, 
and found to be too indefinite to warrant a decree for either. 


APPEAL from the district court of Richardson county. 
Heard below before APPELGET, J. 


E. W. Thomas, for appellant, cited: Hopkins v. W’ood- 
ward, 75 Tils.,62. 2, L. & G. R. R. Co. v. Douglas Co., 
18 Kan., 178. Capuro v. Builders’ Ins. Co., 39 Cal., 
124. Hill». Williams, 6 Kan., 17. 2 Whart. Iiv., Sec. 
984, Kennedy v. Goodman, 14 Neb., 585. 


Frank Martin, for appellees, cited: Freeman on Judg- 
ments, Sec. 486. Barthell v. Roderick, 34 Iowa, 518. 


MAXWELL, J. 


This is an action to have certain judgments declared 
satisfied, and to cancel the same and certain mortgages. 
A decree was rendered in favor of the plaintiffs in the 
court below, from which the defendant appeals. 

The defendant demurred to the petition, and the de- 
murrer being overruled she filed an answer, and evidence 
was introduced by both parties, which is now before us. 

The defendant alleges that the petition fails to state a 
canse of action, and this is the first question presented, 
The petition is as follows: 

“Said plaintiffs complain of said defendant, and say 
that on or about the 20th day of July, a.p. 1888, the 
plaintiff, D. A. Shufeldt, purchased of said defendant two 
horses, and agreed to pay therefor the sum of $250, and 
then and there executed to the defendant his note for said 
amount, and plaintiff M. J. Bush signed said note as his 
surety; that these plaintiffs have bnt limited education 
and no experience in or knowledge of business matters ; 
that the plaintiff, M. J. Bush, was, at the time of signing 
said note and the renewals thereof, a married woman, and 
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her husband was in very feeble health, and for that reason 
she did not want the fact of her signing a note as security 
for any one else to come to his knowledge, lest it should 
worry and annoy him, and for the same reason she did not 
consult any friend or attorney concerning said business, and 
she informed defendant and plaintiff Shufeldt of said facts, 
and requested them not to let it be known that she had 
signed said note as security, and for said reason she did 
not consult any friend or attorney on said matter. All of 
which was well known to defendant. Said note was re- 
newed from time to time up to October 11, 1887, and at 
each renewal defendant added to said note various sums, 
which she stated to plaintiff was the interest on the original 
debt; that these plaintiffs are unable to compute interest, 
which the defendant well knew; and these plaintiffs trusted 
to defendant to correctly compute and truly state the 
amount of interest due upon and which should be added 
to said note upon renewal; that these plaintiffs never re- 
ceived any other consideration from the defendant for said 
note or the renewal thereof, or the judgments hereafter 
mentioned, than the $270, the agreed value of said horses, 
and the only consideration for the jndgments hereinafter 
mentioned was said original purchase of said horses. 

- “That defendant, well knowing all of said facts, on 
the 11th day of October, 1887, wrongfully and fraudu- 
lently contriving and intending to cheat and swindle 
plaintiffs, threatened to begin proceedings to collect the 
amount then claimed to be due, unless plaintiffs would 
give defendant a new note or notes; that defendant 
claimed there was then due on said original indebtedness 
and interest the sum of about $800; that these plaintiffs 
protested that it was impossible there conld be any such 
suni due, and refused to sign any other note for any such 
amount; that defendant assured plaintiffs the amount was 
correct, and that she was there in a hurry, but that if 
plaintiffs would sign notes for said amount, and it should 
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be subsequently ascertained to be too much, the same 
could be corrected; that by reason of such assurance, and 
to avoid said claims being sued, which defendant threat- 
ened to do, and also threatened to make large expense and 
trouble for plaintiffs in such suit if they did not sign 
said notes, and because plaintiffs believed that the correct 
amount could be ascertained and agreed upon when. they 
came to be paid, and that only the amount lawfully due 
them could be collected or would be demanded, these 
plaintiffs then and there signed what they were informed 
and believed were notes to the amount of nearly $800. 

“Plaintiffs aver that they had paid to defendant before 
that date, on such indebtedness, the sum of $383.62, an 
itemized account of which is attached and made a part of 
the petition, and said defendant promised that on the final 
settlement of said indebtedness said payments should be 
credited on said debt. 

“Plaintiffs further say that said defendant wrongfully 
and fraudulently combined and colluded with one B. F. 
Berry, who was then a justice of the peace in and for 
said county, and by frandulently and falsely stating to 
plaintiffs that they were signing notes for said amount of 
about $800, caused them to sign confessions of judgment 
against themselves and in favor of defendant, in four sep- 
arate judgments for the sum of $197 each and costs; that 
these plaintiffs did not know that said Berry was a jus- 
tice of the peace, nor that they were signing confessions 
of judgments; that the whole of said business, including 
the signing of said judgments, was done and condueted in 
the private office of the defendant, and was managed by J. 
L. Gandy, the husband and agent of defendant M. E. 
Gandy, and in her name; that said defendant has taken 
transcripts of said judgments and filed them in the office 
of the clerk of this court; that these plaintiffs did not 
know that said claim was merged in judgments, or that 
defendant claimed to have judgment against them, until 
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sometime about the 10th day of February, 1888; that at 
the time of giving some of the renewals of said note, 
plaintiff Shufeldt gave as security a chattel mortgage on 
two horses, one wagon, set of double harness, a plow, and 
corn planter. 

“Plaintiffs aver that said debt is paid, and said mort- 
gages and judgments should be canceled. Wherefore 
plaintiffs pray the court to cancel said mortgages and 
judgments, and for such other and further relief as may 
be just.” 

An itemized statement of payments is attached to the 
petition, and admitted by Dr. Gandy to be correct. The 
petition, however, fails to show payment in full, or to 
state such facts as would justify a court of equity in en- 
joining the judgments. It may be, however, that the 
plaintiffs are entitled to equitable relief. They both tes- 
tify that the only consideration for the four notes of $197 
each, upon which the judgments were rendered, was a 
span of horses which cost $250; that Dr. Gandy had as- 
sured them in substance that if there was any mistake he 
would correct it, and that they regarded him as an honest 
man, and relied upon his statements, and for that reason 
they were induced to sign the notes in question, and also 
the docket of the justice. If these statements should be 
found to be true, and that, in consequence of relying upon 
Gandy’s representations, he had obtained judgments in 
excess of the amount due to him, a court of equity no 
doubt in a proper case would grant relief. 

Dr. Gandy testifies that the consideration for these 
notes was borrowed money, and a doctor’s bill of $24, 
and he gives the amounts and dates when the money was 
borrowed. In this he is corroborated to some extent by 
his daughter. He testified that these amounts appeared 
on his book of original entries. Unfortunately, however, 
this book was not produced in court, so that the entries 
could speak for themselves. The plaintiffs also failed 
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to produce certain notes surrendered by Gandy upon the 
giving of new.notes, and even objected to the introduction 
of such notes in evidence. These canceled notes, if sub- 
mitted to a-court or jury would no doubt tend to explain 
the true origin of the debt, and whether the judgments 
sought to be enjoined in this case were for borrowed money 
with interest added, or, as the plaintiffs claim, for a dif- 
ferent consideration. 

As neither the petition nor the evidence is sufficient to 
justify the cancellation of the judgments and chattel mort- 
gages, the decree of the court below is reversed, and the 
cause remanded to the district court, with leave to the 
plaintiff to amend the petition within thirty days, and for 
further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


SraTE oF NEBRASKA, EX REL. W. H. H. Cornett, v. 
J. W. Kaso Er Au., TRUSTEES, ETC. 


1, Liquors: Licrense. The design of the law regulating the 
traffic in intoxicating liquors is to place the traffic in such liquors 
solely in the hands of peaceable, law-abiding persons. Therefore, 
if it is made to appear to the licensing board that the applicant 
for license during the preceding year has been guilty of the vio- 
lation of any of the provisions of the act, as by selling intoxi- 
cating liquors to an habitual drunkard, the board “shall refuse’? 
to issue a license to such applicant. 


2. : . A member of a village board who signs a peti- 
tion for a license to a certain person to sell intoxicating drinks 
in such village, thereby debars himself of the right to act upon 
such petition; in other words, he cannot be petitioner and judge 
in the same case, and if without his vote the board is equally 
divided, no valid license can be issued. 
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ORIGINAL application for mandamus. 
E. W. Thomas, for relator. 

Frank Martin, for respondent. 
MaxweELt, J. 


This is an application for a mandamus to compel the 
defendants to set a day and hear certain remonstrances 
against the issuing of license to one John King to sell in- 
toxicating drinks in the village of Verdon. 

It is alleged in the petition that Verdon is a village or- 
ganized under the laws of the state, and that the defendants 
constitute the board of trustees thereof; that the whole 
number of resident freeholders in the village at the time 
said license was granted was thirty-eight, twenty of whom 
signed the petition for the issuing of said license; that four 
of said persons were not in fact freeholders, but a certain 
lot had been conveyed to them to enable them to sign said 
petition; that said lot was of but little value; that the 
relator and others filed a remonstrance against license being 
issued to said King, setting forth that said petition did not 
contain the requisite number of freeholders, and stating the 
names of said persons to whom the aforesaid lot had been . 
conveyed, and that the lot had been fraudulently conveyed 
to them to enable said persons to sign said petition. 

2d. That J. M. Houston, one of the signers of said 
petition, was not a resident of said village. 

3d. That J. Kaso, one of the trustees who granted the 
license, was also a petitioner. 

On the day set for the hearing of said remonstrance the 
relator filed an additional remonstrance, charging that 
King, in the preceding year, had sold intoxicating drinks 
to one Crook, and also to one Houston, both of whom were 
habitual drunkards.’ A continuance was asked for five 
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days, to enable the relator to procure testimony in the case. 
This was denied, and a license issued to King. 

Tn our view, sufficient is shown to entitle the relator to 
a writ of mandamus. It is the policy of our law to place 
the sale of intoxicating liquor in the hands of peaceable, 
law-abiding persons, The traffic at best is injurious, not 
only to the community at large, but to individuals con- 
nected with it. If a saloon-keeper during the preceding 
year has violated the law in the sale of intoxicating drinks, 
it is the duty of the board, upon that fact being made to 
appear, to refuse him a license. 

Section 10, Ch. 50, Comp. Stats., forbids the sale of in- 
toxicating liquors to an Indian, insane person, idiot, or ha- 
bitual drunkard. 

Sec. 3 provides that if the applicant for license has been 
guilty of the violation of any of the provisions of the act 
within the space of one year, * * * “then the board 
shall refuse to issue the license.” Where, therefore, it is 
satisfactorily proved that the applicant has sold intoxicating 
drinks to an habitual drunkard within the preceding year, 
the statute declares that the board “shall refuse” to issue 
license to such applicant. 

The inhabitants of a city or village have a right to insist 
that the evils resulting from the sale of intoxicating liquors 
shall not be aggravated by the violations of law by those 
who vend such liquors. Therefore, where a remonstrance 
is filed against the issuing of license, and it is satisfactorily 
shown that the applicant has violated the law, it is the duty 
of the board to refuse to grant the same. 

2d. <A party cannot bea petitioner for a license and also 
sit in judgment to determine whether or not his own petition 
shall be granted. The petitioner Kaso, therefore, could not 
act upon his own petition. Vanderlip v. Derby, 19 Neb., 
165. Statev. Webber, 20 Id., 467. And without his vote, the 
board being equally divided upon the question of issuing the 
license to King, no valid license could be issued to him. 

39 
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3d. Objections were made to certain parties named, on 
the ground that they were not bona fide freeholders. The 
question is not presented in such a form as to enable us to 
determine the good faith of the transaction. In the ab- 
sence of proper allegations or proof of frandulent prac- 
tices, the presumption is in favor of honesty and fair deal- 
ing, ‘The relator was entitled to a reasonable continuance 
to enable him to produce his witnesses to prove the facts 
set forth in the remonstrances, and as the time asked was 
not unreasonable, the hearing should have been postponed 
as prayed. A pczemptory writ of mandamus will be 
granted requiring the defendants to set a time for the hear- 
ing of said remonstrances, 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Watts G. DURRELL, PLAINTIFF IN ERROR, V. JOHN H. 
HART, DEFENDANT IN ERROR. 


1. Verdict: EVIDENCE. A verdict will not be set aside on the | 
ground that it is against the weight of evidence, unless it is 
clearly wrong, and a mere difference of opinion between the 
jury and the court will not justify the latter in setting the ver- 
dict aside. 


PRINCIPAL AND AGENT. Where a joint verdict has 
been rendered against a principal and his agent, and the testi- 
mony fails to show the liability of such agent, the verdict may 
be set aside as to him and permitted to stand as to the 
principal. 


Error to the district court for Lancaster county, 
Tried below before F1rxxp, J. 


Heiskell & Scott, for plaintiff in error. 
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Pound & Burr, for defendant in error. 


MAXWELL, J. 
This action was brought by the defendant in error 
against the plaintiff in error to recover commission on the 
sale of lot 2, block 44, in the city of Lincoln, The 
amount claimed is $150. The defendant in error in’ his 
petition alleges that he sold the lot in question for $7,400, 
and that the plaintiff in error was to pay him the sum 
of $150. The plaintiff in error contends that he was to 
pay the defendant in error $150 in case he sold the lot for 
$7,500, and as he failed to sell the lot for a greater sum 
than $7,400, he was entitled to $50 commission, and no 
more. On the trial of the cause the jury returned a ver- 
dict in favor of Hart for the sum of $150, upon which 
judgment was rendered. 

The principal objection is, that the verdict is against the 
weight of evidence. The defendant in error testifies that 
in December, 1886, he heard that the plaintiff in error 
was about to trade the lot in question. He further 
testifies : 

““T heard of the trade; I was going to get at that to 
show what was done. [ sent a man to tell them I would 
try to get them more for it if they did not make that 
trade. It stopped till February.” 

@. What occurred then ? 

A. I went and asked if they wanted to sell the lot. 
He said they did. I asked him if he had power to sell 
the lot. He said he had; his brother had empowered 
him. I asked him what the price was then. He said 
$7,500, he wanted. : 

By the court: When was this conversation ? 
That was in February. 

What part ? 

Somewhere along the latter part of February. He 


Pore 
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said that he wanted to sell it and that was his price, $7,- 
500. I asked him if he wanted me to sell it for him. 1 
took the sale of the property, and I went to see a man I 
thought T could sell it to; I had talked with him before. 
I went and talked with him, and he offered me $7,400. I 
went back with— , 

Q. Who was it offered you $7,400? 

A. Mr. Humphrey. 

Q. Austin? : 

A. Austin. I went back to Harry Durrell and told 
him what Humphrey had said, that he would give $7,400. 
He made the remark that that was $100 less for the 
property than he wanted ; “Besides,” he said, “there will 
be your commission. What will that be?” I said, “I will 
be as reasonable as I can, as I sold your brother the lot 
T will make my commission $150; if you can afford to 
take $7,400 and pay me $150, I will go ahead, but be 
your own judge. J want you to be satisfied.” He 
studied a little bit, and then said to me, “Try and get 
another $100. That will help to pay your commission.” 
T said I did not think I could, but I would try and see if 
T could make it. Then he said, “If you cannot get the 
$7,500 I will take $7,400.” here was nothing more 
said about the commission than that. TI went and saw 
Mr. Humphrey, and he would not give more. I took 
Mr. Durrell, and went to Mr. Humphrey’s, and Mr. 
Harry Durrell and Mr. Humphrey closed. the trade that 
day. 

On the part of the plaintiff in error, one Harry P. 
Durrell testifies : 

“T acted as agent for W. G. Durrell in the sale of some 
property.” 

Q. To what property do you refer? 

A. To lot No. 2, block 44, in the city of Lincoln, 
state of Nebraska, otherwise known as No. 141 N 9th 
street, in said city. 
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Q. Now you may state what business transaction, if 
any, you, as agent for said W. G. Durrell, had with the 
plaintiff in this action, John H. Hart. State all the facts 
and circumstances of the transaction. 

A. Ihave had but one business transaction with the 
plaintiff Hart, and this lawsuit grows out of that. The 
transaction came up in this way: My brother, W. G. 
Durrell, and I were engaged in business together at No. 
141 N. 9th street, in Lincoln, Nebraska; our business 
house was located on lot No. 2, block 44, in said city, which 
lot was the property of the defendant, W. G. Durrell; in 
the latter part of January or early part of February, 1887, 
—I forget the exact date—W. G. Durrell started for Texas, 
tu be absent some weeks, and before starting he authorized 
me to sell said property, viz., lot 2, block 44, for $7,350 
net to him, or for a larger sum if I could obtain it. On 
or about February 22, 1887, this plaintiff, John H. Hart, 
came into our office and asked me if I could sell that lot; 
I told him yes; he asked me my price; ‘I told him $7,500, 
with $150 commission to him if he could sell it for that 
price. Hart said, “I do not believe I can get $7,500 for 
it, but will go and see my man.” During the same day 
Hart returned to out office and told me he could only get 
un offer of $7,400, to which I replied, “I will accept 
37,400, but can only pay you $50 commission at that 
price, as the property must net W. G. Durrell $7,350 above 
commission.” Tart replied, saying, “I will try to get the 
balance of my commission from the other party,” aud he 
left the office again. After awhile he returned and said, 
“Tt is all right; I have sold the property to Mr. Hum- 
phrey for $7,400.” Nothing further was said about com- 
mission. O. W. Humphrey came in, and we made out an 
agreement for the transfer of the property on the following 
terms: Price, $7,400; cash, $100; note, $1,900, May 1, 
1887; $1,400 March 1, 1888; and Humphrey to assume 
$4,000 mortgage. I made the sale, relying on the ayree- 
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ment with Mr. Hart that his commission would be $50, 
which he agreed to. 

This witness is corroborated to some extent by one G. 
I. Chowning, who testifies that he was present during the 
conversation between the witness Durrell and Hart. Mr. 
Chowning, however, states that the amount agreed upon for 
which Hart might sell the lot in question “was either 
$7,350 or $7,450, I would not be positive which, and I 
think, as near as my recollection is, it was $7,450 that W. 
G. Durrell was to have.” From other portions of his tes- 
timony it is evident that this witness has no definite knowl- 
edge in regard to the final arrangement between Hart and 
Durrell, and but little weight can be given to his testimony. 

The rule is, that a verdict will not be set aside as being 
against the weight of evidence unless it is clearly wrong, 
aud a mere difference of opinion between the court and jury 
will not justify the former in setting the verdict aside. 
The verdict, therefore, will be sustained. 

A joint verdict was rendered against W. G. Durrell and 
Harry P. Durrell, but on motion of Harry P. Durrell the 
verdict was set aside as to him. This, we think, was right. 
He was a mere agent of W. G. Durrell, and did not con- 
tract in his own behalf. Therefore there is no cause of 
action against him. Upon the whole case it is apparent 
that there is no error in the record, and the judgment is 
affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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HENRY CUNNINGHAM, APPELLEE, V. JAMES Conway, 
APPELLANT. 


1, Exemption.. Therule as applied in Vhe People v. MeClay, 2 
Neb,, 7, adhered to, that where the debtor has neither lands, 
town lots, nor houses’ subject to exemption, he may in lieu 
thereof hold personal property of the value of $500; and it is 
the duty of the officer levying the execution, when the debtor 
files an inventory of all his property, to call three disinterested 
freeholders of the county to appraise such property, and if its 
value does not exceed $500, return it to the owner. 


re) 


If the officer neglect or refuse to call appraisers, the 
debtor may by mandamus compel him to act, or may bring an 
action against him for non-performance of his duty, or may en- 
join the sale under the execution, upon the ground that the 


officer is proceeding illegally nnder a claim of right. Johnson». 
Hahn, 4 Neb., 149. 


L. C. Chapman, for appellant, cited: Gibson v. Parlin, 
13 Neb., 292. B.& M. v. York Co., 7 Neb., 487. B. 
& M. v. Kearney Co., 17 Neb., 511. Village of Van Wert 
v. Webster & Wise, 31 O.8., 420. Code, Sec. 182. Wells 
on Replevin, Sec. 248, and note 5. Read v. Yeager, 3 N. 

E. R., 856. Greig v. Russell, 4 N. E. B., 780. Win- 
- standley v. Rarden, 11 N. E. R., 15. Story’s Equity Plead- 
ing (7th edition), Secs. 41-42. Wilson v. Galey, 2 N. E. 
R., 736. Board of Com’rsv. Kimberlin, 9 N. HE. R., 407. 


APPEAL from the district court of Johnson county, 
Heard below before Broapy, J. 


D. P. Henry, tor appellee, cited; Mann v. Welton, 21 
Neb., 541. Civil Code, Secs. 521, 522. 


MAXWELL, J. 


‘The plaintiff brought an action against the defendant, in 
the district court of Johnson county, to restrain him from 
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selling certain property levied on under an execution issued 
by a justice of the peace. A demurrer to the petition was 
overruled, and the injunction made perpetual. The de- 
fendant appeals. 

The cause of action is stated as follows: “The plaintiff 
complains of the defendant for that said plaintiff is the 
head of a family, a resident of this state; that he has 
neither lands, town lots, nor houses subject to exemption as 
a homestead under the laws of this state. On the 20th 
day of February, 1886, one L. C. Chapman obtained a 
judgment against him before J. H. Burtch, a justice of the 
peace of Nemaha precinct, in and for said county, for the 
sum of $149.84 and costs taxed at $2.55; that on the 26th 
day of July, 1888, he caused an execution to be issued 
therein and delivered to and levied by the defendant, as 
said constable, on one roan cow and six head of hogs, all 
belonging to plaintiff. The plaintiff thereupon filed with 
the defendant an inventory under oath of the whole of the 
personal property owned by him, and the same is of less 
than $500 in value, and claimed said property as exempt; 
but said defendant refused and still refuses to call to his 
assistance three disinterested freeholders of the same county, 
and have said property appraised, and threatens to, and is‘ 
about to, sell the same under said execution. Said action 
is not brought, nor judgment rendered upon a claim for 
clerk’s, laborer’s or mechanic’s wages, nor for money due 
and owing by au attorney at law for money or other valu- 
able consideration received by said attorney from any 
person or persons. The defendant has not advertised said 
property as required by law, but has advertised said prop- 
erty for sale on the 29th day of August, 1888, under an 
execution dated and delivered to him on the 26th day of 
July, 1888, said execution having been returnable on the 
26th day of August, 1888. The defendant posted only 
three notices advertising said property for sale under said 
execntion, instead of four, as required by law. ‘The de- 
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fendant intends to and is going to sell said property so be- 
longing to plaintiff, unless he is restrained, which will be 
an irreparable injury to plaintiff, and he has no adequate 
remedy at law.” 

The demurrer in effect admits that the property levied 
upon was exempt, and therefore not liable to be taken on 
an execution. 

In People v. McClay, 2 Neb., 7, it was held that the 
head of a family who had neither lands, town lots, or 
houses subject to exemption, may hold in lieu thereof’ per- 
sonal property of the value of $500, and that the officer 
holding the execution could be compelled by mandamus to 
appraise the debtor’s property, and if its value did not ex- 
ceed $500 it was his duty to release it from execution and 
return it at once to the debtor. This decision was ren- 
dered in the year 1870, the opinion having been written by 
Judge Lake, and has been followed from that time until 
the present. See State v. Cunningham, 6 Neb., 98. Ches- 
ney v. Francisco, 12 Neb., 626. Swaney v. Hutchins, 13 
Neb., 266. Desmond v, State, 15 Neb., 438. Maxw. 
Prac. in Justice Courts (5th Ed.), 200. 

The plaintiff alleges in his petition that he possesses 
neither lands, town lots, nor houses subject to exemption 
as a homestead, and that he filed an inventory of all his 
property with the officer, who refused to call appraisers to 
appraise the same. If these statements are true, the debtor 
might have compelled the officer to cal] appraisers, or have 
brought an action against him for the failure to perform 
his duty, yet he is not restricted to these remedies. The 
property being exempt, the debtor is entitled to the peace- 
able possession of the same, and the officer may be enjoined 
from wrongfully depriving him of his property, as the 
officer is proceeding illegally under aclaim of right. John- 
son v. Hahn, 4 Neb., 149. Mohawk, etc.; R. R. Co. v. 
Artcher, 6 Paige, 83. Belknap v. Belknap, 2 John. Ch., 
463. 
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The judgment of the district court, therefore, is right, 
and is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Lypra MERRIAM, PLAINTIFF IN ERROR, V. GEORGE E. 
Dovey, DEFENDANT 1N ERROR. 


1. Taxes: FORECLOSURE OF TAX LIEN. A brought suit in the 
district court to remove a cloud upon his title to real estate 
caused by a treasurer’s tax deed to the defendant in the action, 
and in which he was successful in the district court. The de- 
fendant appealed to the supreme court, where the decision of the 
district court was reversed, upon the ground that A did not 
pay or offer to pay the taxes justly chargeable to the property, 
and the cause was remanded to the district court, with permis- 
sion to. A, upon payment of costs, to amend his petition by mak- 
ing the offer to pay taxes, and proceed with the case; but it is 
not shown that any further action was taken in the case. In 
a suit brought by the defendant in that action to foreclose his 
lieu upon the real estate, for taxes paid under his purchase, and 
against the grantees of A, It was Held, That the judgment of re- 
versal in the former case was not a bar to either party, and that 
a decree of foreclosure must he rendered in favor of plaintiff for - 
the amount to which he was entitled by law. 


2. ——: ———: EvipENc#. In such case, where the action 
was to quiet the title of the holder of the tax deed, or in the case 
of the failure of his title for a foreclosure of his lien, and where 
the tax deed showed upon its face that it was void, it was not 
error for the distriet court to refuse to receive it in evidence fur 
any purpose. 


3. : . In an action to foreclose a tax lien,a technical 
defense, such as the omission of the oath from the assessment 
roll, there being no objection to the fairness of the assessment 
itself, will be unavailing. 


An agreement between a tax-payer of a county 
or city and such corporation, that certain services were to be 
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rendered by him in consideration that his taxes were to be can- 
celed, will not avail the tax-payer in an action between him, 
or his grantee, and the purchaser of real property at tax sale, 
notwithstanding be may have performed his part of the con- 
tract, it not appearing that the county or city had complied with 
its contract and paid the taxes. 


Error to the district court for Cass county. Tried 
below before Haywarp, J. 


S. P. Vanatta, tor plaintiff in error, cited: Nelson v. 
Bevins, 19 Neb., 715. Kurtz v. Carr (Ind.), 5 N. E. R., 
692. Radford v. Folsom, 3 Federal Rep., 199. Brooks 
vu. O Hava, 8 Federal Rep., 529. Township of Center v.° 
County of Marion (Ind.), 10 N. E. Rep., 291. Durant v. 
Essex Company, 7 Wallace, U.8.,107. MeClure v. War- 
ner, 16 Neb., 447. South Platte Land Co. v. City of Orete, 
11 Neb., 344. Otoe County v. Mathews, 18 Neb., 466. 


Marquett, Deweese & Hall, for defendant in error, 
cited: Merriam v. Coffee, 16 Neb., 450. Hastings School 
District v. Caldwell, 16 Neb., 70. Maxwell’s Pleading 
and Practice, 196. Sheldon v. Edwards, 35 N. Y., 279. 
Gerrish v. Pratt, 6 Minn., 53. 


MAxXweEt., J. 


This action was commenced in the district court of Cass 
county, for the purpose of quieting plaintiff’s title to the 
undivided half of lots 5 and 8, in block 35, in the city of 
Plattsmouth, or in case the court should find the plaintiff’s 
title had failed, that it may by its decree declare a lien 
upon said property for certain taxes paid by plaintiff in 
the purchase thereof, and for subsequent taxes. 

Tt is alleged in the petition that plaintiff purchased the 
property in dispute from the treasurer of Cass county, on 
the 4th of September, 1871, for the taxes for the year 
1870, which were then due, unpaid, and delinquent, and 


y 
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that he paid the taxes thereon for subsequent years, up 
to and including 1874; that on the 5th of September, 
1873, and more than two years after the purchase, the 
certificate of purchase was surrendered to the treasurer, 
and he executed a tax deed to plaintiff thereon, and the 
deed was recorded as required by law. ‘The prayer of the 
petition is, that the plaintiff’s title to the property may 
be quieted, and that defendant be enjoined from having 
or claiming any estate in the property, or in case it should 
appear that plaintiff’s deed was defective and did not con- 
vey the title, that he have a lien for the taxes paid, and 
that such lien be foreclosed. 

Defendant answered, admitting the execution of the treas- 
urer’s deed, and denying the legality of the taxes, and 
that the plaintiff has paid any legal or valid taxes on the 
_ real estate, or that any such taxes were legally or lawfully 
assessed by the taxing authorities of the city of Platts- 
mouth, or the county of Cass, for the year 1870. Deny- 
ing the authority of the treasurer to advertise and sell 
the land, and alleging that the sale was wholly invalid, 
and that the deed issued thereon was void. It is further 
alleged that, at the January term, 1880, of the supreme 
court of this state, an action was then pending, wherein 
one Henry Boeck was plaintiff, and Selden N. Merriam 
defendant, said case being upon -appeal from the district 
court of Cass county, and that the final decision thereof 
upon the identical questions involved in this case was ad- 
verse to Merriam. The judgment was pleaded as an ad- 
judication of the questions involved in this case. 

The reply of plaintiff alleges that defendant purchased 
the property in controversy from Henry Boeck, and as 
such purchaser had full notice of the pendency of the ac- 
tion of Boeck against Merriam, wherein Boeck sought to 
have the deed set aside and annulled, and that defendant, 
being the assignee of Boeck, is in his place and stead, and 
is bound by the decision in that case. Plaintiff therefore 


JANUARY TERM, 1889. 621 


Merriam v. Dovey. 


also pleads the judgment in that case in bar of defendant’s 
recovery in this case. 

A trial was had to the district court, which resulted in 
finding that plaintiff’s tax deed was void, but that he was 
entitled to a lien upon the property for the taxes paid, 
with interest amounting to $251.22. .A decree was accord- 
ingly rendered. 

Plaintiff brings the case into this court for review by 
proceedings in error. Defendant files cross-petition in 
error, aud upon the issues thus formed the case is sub- 
mitted. 

The first question which we deem it proper to notice is 
that of the adjudication in the case of Boeck against Mer- 
riam. We find in the record the petition and answer in said 
cause, the mandate from the supreme court, and a certified 
copy of the records of the supreme court, by which it ap- 
pears that the judgment of the district court was reversed 
and the cause remanded, with instructions to the district 
court to permit plaintiff to amend his petition, if he so 
elected, within thirty days, upon the payment of all costs 
to that date, and upon paying or offering to pay the taxes 
and interest justly chargeable against the real estate in 
question, and upon failure to comply with these conditions 
that the action be dismissed at his costs. It appears that 
that action was instituted in the district court by Boeck, 
for the purpose of removing a cloud from his title, caused 
by the tax deed herein mentioned, but that he did not 
offer or propose to pay the taxes chargeable against the 
property. The decision of’ the district court having been 
in his favor, the judgment was reversed and the cause re- 
manded under the instructions named. 

The record before us fails to show any final disposition 
of the cause. Whether or not Boeck filed the amended 
petition, or whether there was ever any judgment rendered 
in the cause, we have no means of knowing from the rec- 
ord. Itis true it is said in the briefs that the amended 
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petition was not filed, nor was the cause docketed in the 
district court on being remanded, but it is evident from 
the record that the plaintiff in that case had the option 
either to amend his petition in the manner indicated, and 
thereby he entitled to a decree, or in case of his failure to 
do so the action would be dismissed without prejudice. 
‘There was no adjudication upon the merits, and the decree 
was not intended as, and is not, a bar. It does not pre- 
clude the defendants from setting up their defense. 

it is contended that the court erred in excluding the tax 
deed offered in evidence by plaintiff, upon the ground that 
this deed did confer a title of some kind, whether good or 
defective. It is not contended, nor could it be under the 
prior decisions of this court, that the deed was valid, but 
it must be conceded that it was void upon its face. Upon 
this deed being presented, the court very properly found 
that plaintiff’s title had failed, and the only question then 
for consideration was as to whether he was entitled to a 
lien for the taxes paid. This being true, there was no 
error in excluding the deed, or if there were, it was wholly 
without prejudice. There was, therefore, no error of which 
plaintiff in evror can complain. 

Our attention must next be directed to the complaint of 
defendant in error, as presented by his cross-petition. It 
is insisted that as the record shows no assessor’s oath at- 
- tached to the assessment roll for 1870, that the court erred 
in including in its decree the city taxes for that year. The 
record contains the oaths of the precinct assessors for 1870, 
but not that of the city assessor. The city taxes for that 
year were $44.18. 

In Otoe County v. Mathews, 18 Neb., 466, it was held 
that where an action in equity is brought to. foreclose a 
tax lien, the court will look to the statute and not to the 
assessment as the foundation of such lien; and will regard 
no defense or objection which goes only to the manner of 
assessing or levying such taxes, of advertising or conduct- 
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ing the sale, or the qualification of any officer or person 
performing any act or duty in respect to such assessing, 
levying, or sale. 

This we think is a correct statement of the law. As a 
matter of justice, all property not exempt for cause should 
bear its just proportion of the public burdens. There- 
fore, where an assessment has in fact been substantially 
fair, the mere omission of sonie formal act by an officer 
wil] not be sufficient cause to relieve the property from li- 
ability: for its fair proportion of taxes. This objection, 
therefore, is overruled. 

It is next contended by defendant in error that the taxes 
upon the property in question were paid by the then owner. 
Mr. Marquett was a witness, and testified upon that branch 
of the case. From this testimony it appears that, prior to 
the levy, perhaps, he made contracts with the city of Platts- 
mouth, and with the county of Cass, by their proper offi- 
cers, to take charge of certain Icgal business for them, 
without compensation, further than that his taxes should 
be paid. There is no doubt but that he earned much more . 
than the taxes upon his property by the services rendered 
by him, but the proof fails to show that the contracts were 
carried out by the county or city, or that these taxes were 
receipted for or marked upon the treasurer’s books as paid. 
We think there was no error in the holding of the district 
court, that the taxes were in fact unpaid. There is no 
error in the record, and the judgment is affirmed. 


JUDGMENT AFFIRMED, 


. THE other judges concur. 
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RicHaRDsoN CoUNTY, PLAINTIFF IN ERROR, V. M. W. 
MUsSLEMAN, DEFENDANT IN ERROR, 


1. Statutes. Section 2 of chapter 42 of the Session Laws of 1887 
is not repealed or modified by section 1 of chapter 44 thereof. 


: COUNTY CLERK: FEES FoR TAX LIST. Under the pro. : 
visions of said chapter 42, the county clerk is entitled to four 
cents per line for preparing the tax list, but is not required to 
enter the same on his fee book. 


Error to the district court for Richardson county. 
Tried below before APPELGET, J. 


Edwin Falloon, for plaintiff in error. 
Frank Martin, for defendant in error, 
ReeEsE, Cu. J. 


Defendant in error filed his claims with the county 
board for compensation for preparing the tax list, as 
county clerk. The board rejected them, when he appealed 
to the district court. 

Two claims were filed with the county board for 
$827.20 each. One for ‘ preparing one-half of the tax 
list for the year 1887, being the duplicate tax list, 20,680 
lines, at four cents per line, $827.20.” The other for 
“preparing one-half of the tax list for the year 1887, 
being the original list of 20,680 lines, at four cents per 
line, $827.20.” 

In the district court plaintiff in error filed its answer, 
alleging, among other things, that defendant in error, dur- 
ing the time he was county clerk, failed to report and pay 
over the fees in excess of the amount which by law he was 
entitled to retain, and that upon a dispute arising between 
him and the county board as to his final settlement, it was 
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agreed that the sum of $598.75 was due, which sum de- 
fendant in error had not paid, and for which judgment 
was asked. 

The cause was tried to the district court without the in- 
tervention of a jury, which resulted in a finding, “that 
there is due plaintiff from defendant, for making out the 
duplicate tax list, the sum of $827.20, and that plaintiff 
has received the sum of $598.75.” The court finds that 
there is a balance due plaintiff from defendant of the sum 
of $228.45. Upon this finding judgment was subsequently 
entered in favor of defendant in error. ‘The county, as 
plaintiff in error, brings the cause to this court by pro- 
ceedings in error. 

Section 1 of chapter 42 of the Session “Laws of 1887, 
which is amendatory of section 13 of chapter 28 of the 
Compiled Statutes, in force at that time, provides that the 
county clerk shall receive for preparing the tax list four 
cents per line, including footings and recapitulations. And 
section 2 provides that all fees shall be entered ou the fee 
book and accounted for, except fees for making out tax 
list. No complaint is made by defendant in error of the 
action of the district court in deducting the indebtedness 
referred to from the amount of his recovery for making 
the tax list, and the only question presented is, whether or 
not the district court erred, to the prejudice of the county. 

There is no doubt but that the county clerk is entitled 
to the fees provided for by the act under consideration, 
and that by the second section of the act he is not required 
to enter upon the fee book the fees received from the 
. county for making the tax list. But it is contended that 
the act under consideration is nullified by chapter 44, ap- 
proved April 4th, which is a substantial re-enactment of 
section 42 of chapter 28 of the Compiled Statutes, limiting 
the fees of county clerks. We are unable to see that this 
contention is well founded. The compensation of county 
clerks and other county officers is to be regulated by the 

40 
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amount received, as shown by the fee book, which must 
contain the fees required by law to be reported. 

The district court allowed compensation for making the 
duplicate tax list. 

Section 91 of chapter 77 of the Compiled Statutes, enti- 
tled “Revenue,” provides that, in counties under township 
organization, the county clerk shal] furnish to the town- 
ship treasurer or collector a duplicate of the tax list of his 
town or township. But we find nothing in the law au- 
thorizing any compensation therefor. The finding of the 
district court, therefore, should have been that defendant 
in error was entitled to the compensation for making the 
tax list, and .not the duplicate. The judgment, however, 
was correct. The fees for making the tax list amounted 
to $827.20. From this the court deducted the amount 
due plaintiff in error from defendant in error, and ren- 
dered judgment for the excess. We are unable to see that 
this judgment was erroneous; it is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


JoHN W. Dawson, PLAINTIFF IN ERROR, V. JAMES A, 
WELSH, DEFENDANT IN ERROR. 


Justice of Peace: NEW TRIAL: CHANGE OF VENUE: APPEAR- 
ANCE. Where judgment was rendered by a justice of the peace 
against a defendant, in his absence, after appearance and ad- 
journment of the cause, which judgment was upon defendant’s 
motion set aside under the provisions of section 1001 of the 
civil code, and the defendant thereupon filed a motion for a 
change of venue, which was granted, the cause being sent to 
another justice, where both parties appeared, and upon the de- 
mand of the plaintiff a jury trial was had upon the merits of 
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the case, J¢ was Held, That by the appearance and trial of the 
cause before the second justice the plaintiff waived whatever 
error might have been committed by the first justice of the 
peace in setting aside the judgment and granting a new triul. 


Error to the district court for Nemaha county. Tried 
helow before Broapy, J. 


Stull & Edwards, for plaintiff in error. 
G. W. Cornell, for defendant in error. 
Reese, Ca. J. 


This action was originally instituted before W. W. War- 
ren, a justice of the peace, in Nemaha county, to recover 
the sum of $100. A summons was issued, returnable on 
the 25th day of June, 1888, at eight o’clock a.m., at which 
time the parties appeared, and agreed to an adjournment 
of the trial until the 6th day of July, 1888, at eight 
o’clock in the forenoon. At the time set for trial the 
defendant failed to appear, and after waiting one hour, the 
plaintiff being present, a trial was had, in defendant’s ab- 
sence, which resulted in a finding and judgment in favor 
of the plaintiff. The defendant appeared soon afterwards, 
and before the plaintiff had left the office of the justice, 
and filed a motion to set aside the judgment, under the 
provisions of section 1001 of the civil code. This motion 
was sustained, and the cause set for hearing on the 16th 
day of July. On that day the defendant filed an affidavit 
for a change of venue, on the ground of the bias and 
prejudice of the justice. The venue was changed, and the 
cause was sent before George Fablinger, the nearest justice 
of the peace in the county. Upon the cause being dock- 
. eted, Justice Fablinger set a day for hearing. On that 
day the parties appeared, and the defendants demanded a 
* jury. The cause was then adjourned until the 20th day 
of July, at 9 o’clock a.31., when they again appeared, and 
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the plaintiff filed a motion for a change of venue to 
another justice, which was overruled. On the application 
of the plaintiff, the cause was then continued to July 25th, 
at 9 o’clock in the forenoon. At that time the demand for 
a jury, previously made by defendant, was withdrawn. 
The cause was then continued, by agreement, until August 
2d, at one o’clock in the afternoon, at which time defend- 
ant filed his bill of particulars for a set-off. Plaintiff 
then filed a motion to compel defendant to make his bill 
of particulars more specific and definite. This motion was 
overruled by the court, but afterwards submitted to by de- 
fendant, who amended his bill. Plaintiff then demanded 
a jury. A summons was issued and the jury appeared, 
when a trial was had, resulting in a verdict and judgment 
in favor of defendant. The cause was then removed to 
the district court by proceedings in error, where the judg- 
ment of the justice of the peace was affirmed, and it is 
now brought into this court by plaintiff by like proceedings. 
The principal and controlling question presented by 
counsel arises from the alleged illegal action of Justice 
Warren, in setting aside the judgment rendered by him on 
the 6th day of July, the day to which the trial was 
originally adjourned. It is insisted that the order setting 
aside said judgment was void, and that no jurisdiction 
was had thereafter, either by Justice Warren or by Justice 
Fablinger, and that, therefore, the district court erred in 
affirming the judgment of Justice Fablinger. While it is 
no doubt true that the proper course would have been to 
have removed the cause to the district court by appeal, upon 
the judgment being rendered by Justice Warren, and 
while it may be true that had proper proceedings in error 
been instituted the order opening the judgment might have 
been vacated, yet there can be no doubt that, by the subse- 
quent appearance, demand for a jury, and trial of the 
cause upon its merits, the right to question the erroneous 
action of Justice Warren was waived, and the judgment 


JANUARY TERM, 1889. 629 


State v. Roderick. 


rendered by Justice Fablinger upon the verdict of the 
jury was valid and regular. 1 Waits’ Actions and De- 
fenses, 51. Collins v. Davis, 33 O. St., 567. Andrews v. 
Youngstown, 35 O. St., 218. 

The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


Tue other judges concur. 


Srare of NEBRASKA, EX REL. J. 8S, GRABLE, TREAS- 
URER OF THE City oF BEATRICE, V. E. J. RODERICK, 
County TREASURER OF GAGE CounTy. 


1. County Treasurer: FEES. The compensation of county 
treasurers, for moneys collected by them, is fixed by section 20 
of chapter 28 of the Compiled Statutes, and cannot exceed ten 
per cent on the first $3,000; four per cent on al] sums over 
$3,000 and under $5,000; and two per cent on all sums over 
$5,000 (school moneys excluded); and in computing the amount 
collected, for the purpose of charging percentage, all sums, from 
whatever funds derived, shall be included together (except the 
school fund), the fees to be charged to the different funds pro 
rata, and be allowed but once. 


POWER OF COUNTY BOARD. Where the com- 
pensation for services rendered by a county officer in his official 
capacity is definitely fixed by law, the auditing of the same by 
the county board is a ministerial duty, unattended with the ex- 
ercise of any judicial discretion, and therefore, in snch case, the 
board cannot make such compensation any greater nor any less 
than that fixed by the law. 


ORIGINAL application for mandamus. 
I. M. Pemberton, for relator. 


R. 8. Bibb and L. W. Colby, for respondent. 
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- Regss, Cu. J. 


This is a proceeding by mandamus, to compel the defend- 
ant to pay to the relator certain money in his hands alleged 
to be due the city of Beatrice. ‘The action was instituted 
in this court on the 14th day of February, 1888, when the 
defendant demurred to the petition, on the ground that the 
facts stated therein were not sufficient to entitle the relator 
to the relief prayed. The demurrer was overruled. The 
decision is reported in the 23d Neb., page 505. As the 
averments of the petition are fully stated in the opinion 
written by Judge Maxwe1, they need not be restated 
here. 

Upon the demurrer being overruled, the defendant filed 
his answer, in which he admitted the official character of 
both plaintiff and defendant, and the collection of taxes 
and retention of fees as alleged in the petition. All other 
allegations of the petition are denied. 

It is alleged affirmatively that the defendant’s term of 
office commenced on the 5th day of January, 1888, and 
that prior to said time he had served as the incumbent of 
said office, for the term commencing the 7th day of Jann- 
ary, 1886, and terminating on the 4th day of January, 
1888; that during his former term of office he had made 
a complete settlement with the county board, and had duly 
filed with the county clerk statements showing the amount 
of moneys collected, and from what sources derived, and 
amount paid and for what purposes, together with the 
vouchers for the same, and the amount of money on hand 
belonging to the several funds, and had duly accounted for 
all funds received and retained. It is further shown by 
the answer that, during the whole of the time that he had 
held the office of county treasurer, he had made settlements 
with the county board, and that all fees retained by him 
were allowed by them in such settlements. 

The cause was then referred to George G. Hill, for the 
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purpose of taking testimony and reporting his conclusions 
of fact. By his report, and the testimony accompanying 
it, it appears that the defendant “kept and retained the 
money in controversy, as fees for collecting the city taxes 
of the city of Beatrice, for the years 1886 and 1887, and 
entered the same on his ledger and fee book, and reported 
the same to the board of supervisors of Gage county, who 
allowed them to him as a part of the fees of his office as 
county treasurer, and that the total fees received by the 
said defendant as county treasurer have not in any year 
amounted to as much as he could have kept under the law 
had the collections been greater than they were.” The 
fact of the retention of the money in controversy is ad- 
mitted by the answer, and, therefore, the only question 
presented here for decision is as to what fees are allowed 
the county treasurer for the collection of the revenues of 
the county, and municipal corporations therein, aside from 
the school moneys received by him. 

This question involves the consideration of section 20 
of chapter 28, Compiled Statutes of 1887, entitled fees. 
This section is as follows: “Each county treasurer shall 
receive for his services the following fees: On all moneys 
collected by him for each fiscal year, under $3,000, ten 
per cent. For all sums over $3,000 and under $5,000, 
four per cent. On all sums over $5,000, two per 
cent. On all sums collected percentage shall be al- - 
lowed but once; and in computing the amount collected, 
for the purpose of charging percentage, all sums, from 
whatever fund derived, shall be included together, except 
the school fund. Jor going to the seat of government 
to settle with the state treasurer, and returning therefrom, 
a traveling fee of ten cents per mile, to be paid out of 
the state treasury, For advertising and selling lands for 
delinquent tax, an additional fee of five per cent, to*be 
collected only in case such lands are actually sold, and then 
in cash of the person buying the same; but for all other 
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cases and services the treasurer shall be paid in the same 
pro rata from the respective fees collected by him, whether 
the same be in money, state or county warrants. On 
school moneys by him collected he shall receive a commis- 
sion of but one per cent. And in al] cases where persons 
outside the state apply to the treasurer by letter to pay 
taxes, the treasurer is authorized to charge a fee of one 
dollar for each tax receipt by him sent to such person.” 

No construction of this section is needed; the lauguage 
is plain, direct, and unambiguous. On all moneys col- 
lected by him for each fiscal year, under $3,000, ten per 
cent; for all sums over $3,000 and under $5,000, four 
per cent, and all sums over $5,000, two per cent. On all 
sums collected percentage shall be allowed but once; and 
in computing the amount collected, for the purpose of 
charging percentage, al] sums, from whatever fund de- 
rived, shall be included together, except the school fund. 

It is shown by the pleadings that defendant collected 
in 1886 from all sources, exclusive of the school fund, 
$148,475.94. or this he was entitled to receive fees as 
follows: On the first $3,000, ten per cent, $300; on the 
next $2,000, four per cent, $80; on the remaining $143, 
475.94, two per cent, $2,869.52; making a total of $3,- 
249.52 to be allowed to him as fees. For the year 1887 
the amount collected, exclusive of school funds, amounted 
to $148,329.50. The fees for collecting this would be, on 
the first $3,000, ten per cent, $300; on the next $2,000, 
four per cent, $80; on the remaining $143,329.50, two 
per cent, $2,866.59; making the total fee $3,256.59. Ap- 
plying the statutory pro rata rule to the collections for 
1886, the defendant was entitled to the sum of $219.80, 
as fees for the collection of the $10,045 of city taxes col- 
lected by him. For the year 1887 he collected $14,- 
914.24. ‘The proportion of fees to be deducted from this 
would be $426.37, as due him for making this collection, 
making a total of $646.17. 
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The answer admits the collection of $10,044.77 for the 
year 1886, and the retention of $1,004.47 as fees; and for 
the year 1887 the collection of $14,914.24 city taxes, and 
the retention of $619.76 as fees, making the total amount 
of fees $1,623.76. Taking from this $644.17, to which 
he would be entitled, leaves a balance of $979.59 due the 
city. : 

This computation is based upon the provision of the 
statute requiring that all sums, from whatever fund de- 
rived, shall be included together, except the school fund, 
which is not included in this computation. 

The provision of the law, to the effect that no one fund 
shall be depleted by the payment of more than its pro rata 
proportion, is evidently for the purpose of preventing such 
depletion, by withdrawing therefrom more than such pro- 
portion, for the purpose of paying the amount due the 
treasurer; therefore, the city fund cannot be required to 
pay more than its just proportion. The fact that the 
amount was reported to the county board, and allowed by 
them, as reported by the referee, would make no difference, 
for the reason that the compensation is fixed by law, and 
the county has no jurisdiction or authority to increase 
such compensation. Where the fees are fixed by statute, 
the county board act ministerially, and not judicially, in 
allowing and paying such fees, and the allowance of any 
amount, in excess of that fixed by law, is simply void. 
Kemerer v. State, 7 Neb., 180. ; 

Defendant will, therefore, be required to pay to the 
treasurer of the city of Beatrice the sum of $979.59 within 
thirty days, or in default thereof a peremptory writ of 
mandamus will issue, 


JUDGMENT ACCORDINGLY, 
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JosrepH H. GUE, PLAINTIFF IN ERROR, v. Henry O. 
JONES, DEFENDANT IN ERROR. 


1. Hjectment: surispicrion. S. brought an action in a district 
court of the late territory of Nebraska against P., who was a 
non-resident, obtained an order of attachment, which was levied 
upon a city lot. Service was had upon P. by publication, 
only. No appearance was made by P. Judgment by default 
was regularly entered, order issued for the sale of the attached 
lot, sale made and confirmed. There being an execution issued 
for a supposed deficiency, certain lands situated in the same 
county were levied on and sold by the sheriff, and hought in by 
8S. dnan action of ejectment by the grantee of P. against the 
grantee of 8. for the said land, Held, That the same was a direct 
proceeding against the colorable levy, sale, and deed of said land 
to §., which are void. 


2. Taxes: DEED. A tax deed under the act of 1861, not executed 
under the official seal of the county treasurer, Held, Void. 


3. Adverse Possession. Evidence introduced for the purpose of 
proving the adverse possession of the land in question for the 
period of ten years before the commencement of the suit, exam- 
ined, And Held, To sustain the verdict and judgment. 


Error to the district court for Douglas county. Tried © 
below before NEVILLE, J. 


Kennedy & Gilbert, for plaintiff in error, cited: Phillips 
v. Dawley, 1 Neb., 320, 322, McKeighan v. Hopkins, 14 
Neb., 368. Horbach v. Miller, 4 Neb., 46. 39 N. H., 
268, 277, 281. Ewing v. Burnet, 11 Peters, 44, 53. 
Green v. Liter, 8 Cranch, 229. Heiser v. Riehle, 7 Watts, 
35, 387. Boyer v. Benlow, 10 8. & R., 303. Diller »v. 
Shaw, 7S. & R., 134. 


Kstabrook & Irvine, for defendant in error, cited: Cadens 
v. Teasdale, 53 Vt., 469. Thompson v. Pioche, 44 Cal., 508. 
Pray v. Pierce, 7 Mass., 383. Fugate v. Pierce, 49 Mo., 447. 
Baldwin v. Merriam, 16 Neb., 200, and cases cited. 
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Coss, J. 


On the 9th day of January, 1882, Henry O. Jones, 
plaintiff in the court below, commenced an action in eject- 
ment in the district court of Douglas county against Joseph 
H. Gue, defendant therein, for the south-west quarter of 
the north-west quarter of section twenty-one, township 
sixteen north, of range twelve east. The defendant filed 
his answer, admitting possession of the premises and deny- 
ing all other allegations of the petition. 

On the 10th day of June, 1885, the cause was tried to 
the court, a jury being waived, the finding and judgment 
were for the plaintiff. The defendant claiming a second 
trial under the provisions of the statute, the finding and 
judgment were set aside for a new trial. Thereupon the 
cause came on for a second trial, a jury being waived. 
The trial was had to the court, with the finding and judg- 
ment for the plaintiff’ The defendant filed a motion to 
vacate the judgment, and application for a new trial, for 
cause, which being overruled, the defendant brings the 
case to this court on the following assignments in error: 

I. The court erred in its findings that the plaintiff 
had a legal estate in, and was entitled to the immediate 
possession of, said land, and that the defendant unlawfully 
keeps him out of the same. 

II. The court erred in rendering a judgment in favor 
of the plaintiff, whereas, upon the facts and the law, judg- 
ment should have been rendered in favor of the defendant. 

JII. The findings and judgment are contrary to law, 
and are not sustained by the evidence. 

The first assigument of error is addressed to the defend- 
ant’s paper title. The plaintiff’s title consists of two 
patents of the laud from the president of the U.S. to 
Allen F. Peck, the first dated April 2, and the other May 
1, 1860, and a deed from Peck and his wife to Henry O. 
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Jones, duly executed August 1, 1871, and duly recorded 
September 8, 1871. 

The paper title of the defendant is a sheriff’s deed, of 
the sheriff of Douglas county, and a tax deed of the treas- 
urer of said county to one Francis Smith, with mesne con- 
veyance from Smith to the defendant. 

It appears from the record that, in 1860, said Smith 
commenced an action against said Peck, then the owner of 
the land in question, and owner of a ‘ity lot in Omaha, 
and caused an attachment to be issued and levied on the 
city lot. There was no personal service of summons in 
this action, Peck being a non-resident of the territory. 
Judgment was rendered for the plaintiff for $256 and 
costs; the attached Jot was advertised and sold; the sale 
was confirmed by the court, there being a balance unsat- 
isfied after applying the proceeds of the sale of said lot. 
Upon the confirmation of the sale it was ordered, on the 
9th day of May, 1862, “that an execution for the balance- 
due on said judgment issue.” At a subsequent term of 
the court, commencing’ October 3, 1862, the execution, 
doubtless issued in pursuance of said order, was returned 
into court. The record does not disclose what was re-. 
turned, but that the court adjudged that the return of 
the officer and his levy and sale of said property on said 
execution be, and the same was, in all respects ratified and 
confirmed, and the sheriff was ordered to execute and de- 
liver to the purchaser of said property at the sale a good 
and sufficient conveyance therefor. 

The record exhibits a copy of a sheriff’s deed, in pur- 
suance of the last above order of the court, conveying 
the land in question to Francis Smith for the consideration 
of $200. 

The plaintiff in error, in the brief of counsel, cites the 
Statute of Nebraska, 1858, p. 188. The provision re- 
ferred to as carried forward to Sec. 500, title 14, Rev. 
Stat., 1866, is as follows: “The deed shall be sufficient 
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evidence of the legality of such sale and the proceedings 
therein, until the contrary be proved,” etc. Counsel also 
cite several Nebraska cases to the point that the order for 
execution, confirmation of sale, and deed by the sheriff 
cannot be attacked collaterally. That such has been the 
proper holding of this court in numerous cases is not de- 
nied. But we understand in this case that the attack is 
direct, and in no sense collateral. And that it is made in 
the most indisputable manner open to the plaintiff. 

The defendant’s grantor, Francis Smith, having a de- 
mand against Allen F. Peck, a non-resident, brought his 
action against him in the proper court for the purpose of 
subjecting his city lot to the payment of his debt. He 
pursued the proper remedy and accomplished a lawful 
purpose. Thereupon the jurisdiction of the court abso- 
lutely terminated in respect to the other property of Peck, 
or, more technically, its jurisdiction over the property of 
Peck having an existence only in regard to the city lot in 
question, could only be extended to other property by a 
new suit, affidavit, and notice by publication. But it is 
contended that though the court proceeded without juris- 
diction, and seized the land of Peck in fact, that the 
title obtained under such void proceedings is good except 
as against a direct proceeding of recovery. I do not think 
that the exigencies of this case require further inquiry 
into this proposition, for, as above stated, I regard the 
plaintiff’s action of ejectment as a direct attack upon the 
title thus obtained, and that, being thus attacked, it can- 
not stand. 

At the trial the defendant produced a tax deed cover- 
ing the premises in question, issued to Smith by the treas- 
urer of Douglas county, August 4, 1865, for the taxes of 
1862. This deed was objected to by the plaintiff on sev- 
eral grounds, among others that it was not executed under 
the official seal of the treasurer. The act of 1861, under 
which the deed was executed, provides, at Sec. 60, “that 
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such conveyance shall be executed by the county treas- 
urer, under his hand and seal;” then follows the statu- 
tory form of such deed, concluding with the words of 


attestation, “In testimony whereof the said ......... , treas- 
urer of said county, has hereunto set his hand and seal, 
on the day and year aforesaid. [SEAL.]” 


‘The statute has been substantially carried forward 
throughout all the changes of the revenue law to the pres- 
ent day. Under its provisions it has been held by this 
court in cases too numerous for citation, of which several 
are cited by counsel for defendant in error, that a tax 
deed not executed by the treasurer under his seal of office is 
void. 

It will not be expected that this line of decisions can 
_ be departed from now. The deed introduced in the case 
at bar, if legal and proper in all other respects, as to 
which we pass no opinion, is open to the fatal objection 
that it does not purport to have been executed by the 
county treasurer under his seal of office. 

The defendant in the court below also claims title to the 
land by virtue of ten years adverse possession. 

From the abstract of the record furnished by counsel 
for the plaintiff in error, all of the evidence is presented 
upon which the claim is founded. 

The defendant also introduced Charles Noyce, who was 
sworn, and testified: “I am acquainted with the north- 
“west quarter section 21-16-12, and have known it ever 
since I have lived out there—since the spring of 1859 or 
1860. I used to herd cattle all over there. I live right 
north of section 21. It was what we called a ‘naked prai- 
rie’ No improvements on it when I went there. I was 
the first one that improved it, which was when I bought it 
of Mr. Smith, about four years ago. Nobody ever lived 
on it,” 

Q. When did you first lease it? 

A. I never heard of anybody renting it or leasing it 
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before I did. It must have been ten or fifteen years ago I 
first leased it. I leased it right along after that time. 

Q. Had anybody leased it before? 

A. I don’t think anybody did. Perhaps Mr. Gue had 
it one year in betwixt. Think he rented for only one 
year. One year I gave Mr. Gilbert the privilege of cut- 
ting half of the hay with me. We cut about 120 acres of 
it. The other was too poor for grass, and the cattle were 
allowed to eat it. I stacked the hay right on the land and 
fed it out where I am living, and some I hauled to town. 

Q. In grazing cattle there, how would you keep them 
on the land? 

A. I would have,my boys herd them. 

Q. To what extent did you herd cattle on this land 
during these years? 

A. In the spring they would do no damage and we 
would herd them all over the land. In the fall, “until 
about October,” Gilbert and Gue herded there too. 

On cross-examination the witness testified: “I should 
think we cut about 120 acres. There were some dry years, 
but I think it was mowed every year after we commenced 
buying it; that is, the bottom. Some years you can get 
upon the hill more than you can other years.” 

Q. The vacant land in that neighborhood was all pas- 
tured in some years? ~ 

A. Hither cut or pastured. 

Q. And you pastured on that vacant land the same as 
anybody else? 

A. Yes, sir; I had this land eight or ten years prior 
to the time I bought it, which was four or five years ago. 

Q. Did you ever hear of Mr. Allen F. Peck being on 
that land with Mr. H. O. Jones? 

A. No, sir. 

Lewis Thomas testified: “I have known this land 
twenty-five years; lived one mile from it. Twelve or 
thirteen years ago I rented it; another party, Mr. Smith, 
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told me to rent it to my neighbors. I rented it to Mr. 
Noyce. I know of no occupancy outside of Mr. Noyce, 
Mr. Gilbert, and Mr. Gue. I have seen these men cutting 
hay on the land until about four years ago, and I have 
seen them on the land ever since, making about thirteen or 
fourteen years in all. These parties herded their cattle on 
it; they exerted some authority to keep other folks off.” 
CROSS-EXAMINATION, 

Q. How many years did you say they cut grass? 

A. Mr. Noyce cut the grass fifteen or sixteen years ago. 

Ira D. Gilbert, sworn and testified: “Iam one of the 
defendants ; have resided fifteen years across the road from 
this land in question. I have shared with Mr. Noyce in 
leasing this land for several years, probably eight or ten. 
We leased it up to the time we bought it, which was about 
four years ago, and cut hay sixty to one hundred acres. On 
the forty acres adjoining me, I lariated some horses and 
cattle on it. We plowed up some strips in the bottom and 
raised some potatoes on some of it eight or ten years may 
be before we bought it—fourteen years ago. Mr. Noyce 
and Mr. Gue herded on it.” 

Joseph H. Gue, sworn for defense, and testified: “Have 
known the land in question fourteen years; I resided on 
the land cornering on the north-west corner of this land. 
Mr. Noyce was the first man to use this land ; he used it for 
a number of years. I used a portion of it one year, and 
Mr. Noyce used a portion. Mr, Noyce had control of it 
and used it every year until just before we bought the land. 
One year I leased it of Mr. Hamilton as agent of Mr. 
Smith. Mr. Noyce and Mr. Gilbert occupied it as hay 
land. The land in question was always held for hay and 
pasture land, and held pretty strictly as hay land because 
hay land was valuable up there, and a portion of this was 
pretty good hay land; there were furrows plowed on the 
west side of it; I have paid the taxes on the south-west 
quarter of it since I bought it, and have the receipts.” 
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The defendant also offered in evidence the deposition of 
Benjamio F. Smith. 

Benjamin F., Smith testified that in May, 1868, he was 
acting as agent of Francis Smith; that as such agent he 
went upon the land in question at that time; that he ar- 
ranged with Lewis Thomas to sell. or rent this land; “it 
was at that time unoccupied ; that the land was rented by 
Mr. Thomas that season, and from year to year up to ihe 
time I sold it; I rented it in 1869 or 1870 to Charles Noyce, 
and one year to Lewis Thomas, I think in 1870 ov 1871. 
I visited the land as often as once or twice each year, and 
never saw any one on the land except the parties I rented 
it to. The rents were paid to Caldwell, Hamilton & Co., 
our agents. Francis Smith and George Warren Smith 
paid all the taxes on this land up to the time it was sold to 
the defendants.” 

On cross-examination, Smith further testified: “I know 
it was leased in 1868 to Lewis Thomas.” 

Q. Will you swear it was leased in 1869? 

A. Yes, sir. 

Léwis Thonias, recalled by defendant, testified: “Since 
J left the stand I have a distinct recollection of cutting hay 
on that land myself; it was in the summer or fall of 1868; 
T rented it from one of the Smiths,” 

It has been held by this court in several cases, that of 
Horbach v. Miller, 4 Neb., 32, “that the title to land 
becomes complete in an adverse occupant when he has 
maintained an actual, continued, notorious possession, 
claiming the same as his own against all persons, for the 
full extent of the statutory period.” ; 

This case was followed by others, including that of Gat- 
ling v. Lane, 17 Neb., 77, cited by counsel for plaintiff in 
in error, and Haywood v. Thomas, Id., 237. In none of 
these was there much doubt of the character of the posses- 
sion. In the first there was evidence of the possession of 
the land, by the party claiming it by adverse possession, 

41 


642 SUPREME COURT OF NEBRASKA, 
Gue vy. Jones. 


by means of a fence which enclosed the land, by cultiva- 
tion of the land so enclosed, and by paying the taxes thereon 
for the full period of ten years. In the case of Gatling 
v, Lane, supra, the evidence was, that one C. C. Roberts 
purchased the property, which consisted of a city lot, at 
tax sale; that in 1867 the proper officer executed a deed 
for said lot, which was duly recorded; that on February 
16, 1869, Roberts entered upon the lot, claiming the same 
as his own under the tax deed, and on September 2, 1869, 
conveyed the same to Wilson F. Street, who took actual 
possession and continued unti] December 2, 1870, when he 
sold and conveyed the same to the defendants, who remained 
in the peaceable, continued, exclusive, adverse, and unin- 
terrupted possession of the premises, and made valuable 
and lasting improvements of the value of $2,000 thereon. 
These facts the court found, and that the defendants them- 
selves had been in possession of the premises before the 
action was brought for more than three years. This was 
admitted by the plaintiff, whose contention was that the ten 
years’ possession, however notorious, exclusive, and adverse, 
if not under color of title would not ripen into a title. 

In the case of Haywood v. Thomas the action was 
brought by Hayward, who had paper title to several 
lots in one of the old additions to the town of Tekamah. 
George P. Thomas, in his life-time having a tax title on all 
the lots of said addition, entered upon the same and 
erected a post and board fence around the whole, with the 
exception of a portion of one string, where he joined it on 
to a fence previously erected by O. Harrington, and a por- 
tion of one other string, which was rendered unnecessary 
by a stream of water which formed the northern limit of 
said portion of said town, and to which the east string of 
Thomas’ fence was extended and connected, completely en- 
closing the lots in controversy, together with other lots and 
parts of streets. There was a contention on the part of 
the plaintiff in error in that case that the fence had not 


JANUARY TERM, 1889. 643 
Noyce v. Jones. 


been kept up continuously for the full period of ten years, 
but that case was decided on the theory that the proof as 
to that fact. was sufficient. 

Under the evidence adduced at the trial, the district court 
failed to find that the possession of the defendant had been 
open, notorious, adverse, and exclusive for the full period 
of ten years next before the commencement of the action, 
so as to give the defendant title by adverse possession. 

And haying carefully examined the evidence in the light 
of the authorities above cited, as well as those cited by coun- 
sel for plaintiff in error, | am unable to say that its find- 
ings and conclusions are unsustained by the evidence. 

The judgment of the district court is therefore affimed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


t 


CHARLES NoOYCE, PLAINTIFF IN ERROR, V. Henry O. 
JONES, DEFENDANT IN ERROR. 


Coss, J. 


2 


On the 8th day of September, 1885, in the district 
court of Douglas county, the defendant in error recovered 
judgment in an action of ejectment therein pending, and 
theretofore brought by him against the plaintiff in error 
for the recovery and possession of the east half of the 
north-west quarter of section twenty-one, township sixteen, 
range twelve east of the sixth principal meridian, in said 
county. 

The defendant having moved for a new trial, on the 
ground that the judgment of the court was contrary to 
law, and not sustained by the evidence, and the motion 
being overruled, the cause was brought to this court to 
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abide the determination of the foregoing case of Joseph H. 
Gue against Henry O. Jones, involving the title of the de- 
fendant in error to the real estate in controversy in this case. 

The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Ina D. GILBERT, PLAINTIFF IN ERROR, V. HENRY O. 
JONES, DEFENDANT IN ERROR. 


Cops, J. 


On the 8th day of September, 1885, in the district court 
of Douglas county, the defendant in error recovered judg- 
ment in an action of ejectment therein pending, and there- 
tofore brought by him against the plaintiff in error for the 
recovery and possession of the north-west quarter of the | 
north-west quarter of section twenty-one, township six- 
teen, range twelve east of the sixth principal meridian, in 
said county. ° 

The defendant having moved for a new trial, on the 
ground ,that the judgment of the court was contrary to 
law, and not sustained by the evidence, and the motion 
being overruled, the cause was brought to this court to 
abide the determination of the foregoing case of Joseph 
H. Gue against Henry O. Jones, involving the title of 
the defendant in error to the real estate in controversy in 
this case. 

The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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EvizABETH A, BENSCHOTER, APPELLEE, V. HANNAH A. 
ATKINS, APPELLANT. 


1. Power of Attorney: HUSBAND AND WIFE. One B., a mar- 

: ried man, being considerably in debt, obtained a power of attor- 

ney from his wife, as follows: “In my name, place, and stead 

to sign my name to all conveyances of real estate to which I 

«have any right of dower, as to real estate both in the city of 

Chicago and in the town of Loup City, * * * giving and 

granting unto my said attorney full power and authority to do 

and perform all and every act and thing whatsoever required 

and necessary to be done in and about the premises, etc., * * 

it being intended to convey hereby all my right, title, and in- 

terest in and to the above described real estate.”? Afterwards, 

certain real estate of B. in Loup City was transferred’ to his 

wife, and conveyed by B, under the above power, the wife hav- 

ing notice that transfers of such property were being made by 

B. in her name. Held, That in view of the evidence, the 

words, “it being intended to convey hereby all right, title, and 

interest in and'to the above described real estate,’’ were to be 
construed as authority to B. to make such conveyances, 


2, ———. Where the evident purpose of a power of attorney is to 
enable the attorney to control and convey lands obtained after 
the execution of such power, it will be so construed. Benschoter 
v. Lalk, 24 Neb., 251. 


AppPEAL from the district court of Sherman county. 
Heard below before Gasuin, J. 


A. 8. Churchill; for appellant. 
No appearance for appellee. 
Coss, J. 


The plaintiff in the court below, by her amended peti- 
tion, alleges that, by virtue of a quit-claim deed made, 
executed, and delivered to her on the 30th day of July, 
1880, by William H. Lalk and Edward G, Krickbaum, 
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and which deed was on the same day filed for record and 
recorded in the office of the register of deeds, she is the 
legal owner, but not in the actual possession, of the fol- 
lowing described real estate situate in Lalk and Krick- 
baum’s second addition to Loup City, Sherman county, 
Nebraska, and more particularly described as lots 1, 2, 3, 
4, 5, and 6, in block 1; also lot 20 in block 11, all in 
Lalk and Krickbaum’s addition to Loup City; that the 
said Hannah A. Atkins is not in the actual possession of 
the above described lots, but claims ownership, asserts 
title, and assumes to exercise control over said lots ad- 
versely to the claim and estate of the said plaintiff, by 
virtue of a quit-claim deed from one M. A. Theis, and 
that the said M. A. Theis claimed title to said lots, and 
assumed to convey the same to the said Hannah A. Atkins, 
by virtue of a warranty deed pretended to be made, exe- 
cuted, and delivered to him by said defendant Martin W. 
Benschoter, as the attorney in fact of the plaintiff, and 
not otherwise. The plaintiff further alleged that the said 
defendant, Martin W. Benschoter, at the time of said pre- 
tended conveyance to said M. A. Theis, was not the attor- 
ney in fact of the plaintiff for the purpose of conveying 
said lots by warranty deed, or otherwise, and that he had 
no legal right or lawful authority to convey said lots to 
the said M. A. Theis by warranty deed, or otherwise, and 
that said pretended conveyance was and is null and void. 
With prayer that the said claim of the defendant, Han- 
nah A. Atkins, to said lots may be judged and decreed 
null and void, and the said plaintiff’s title quieted against 
the same, and for general relief. 

The defendant, Hannah A. Atkins, answered, alleging, 
first, that she denies the allegations of the plaintiff’s own- 
ership of the lots in question; that she ever was, at any 
time, the owner of said lots, or that she derived any right, 
title, or interest therein by virtue of the said quit-claim 


deed. : 
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Second. She alleges that Martin W. Benschoter was the 
real and equitable owner of the lots referred to in the 
plaintiff’s petition at the time same were conveyed to said 
M. A. Theis by said Martin W. Benschoter; that said lots 
were purchased by said Martin W. Benschoter, and paid 
for by him out of his own property, and he was at the - 
time the absolute owner in equity, subject only to the plaint- 
iff’s contingent right of dower therein, by virtue of her 
being the wife of said Martin W. Benschoter; that at the 
time of making said conveyance to said M. A. Theis the 
said Martin was duly and legally authorized by the letters 
of attorney of the plaintiff to sign her name to said con- 
veyance, as he did in fact do; that the defendant is the 
owner of all of the said lots referred to in plaintiff’s 
amended petition, for a valuable consideration. (?) 

Third. That she admits that the said Martin W. 
Benschoter, for a valuable consideration, by warranty deed 
conveyed said lots to said M. A. Theis, who for a valua- 
ble consideration conveyed the same to the respondent, and 
she further alleges that the said Martin W. Benschoter was 
duly and legally authorized, as the agent of the plaintiff, 
to sell said lots, and did sell the same for their full value, 
which was then and there filly paid to the plaintiff, which 
she still retains; that said Martin W. Benschoter was duly 
authorized by written power of attorney, duly signed by 
the plaintiff and acknowledged by her as by law required, 
to make, execute, and convey by the necessary and proper 
conveyance all of plaintiff’s right, title, and interest in 
said lots, and to sign plaintiff’s name to such conveyance, 
as fully and completely as the plaintiff herself could have 
done. 

Fourth. That the plaintiff and respondent’s co-defend- 
ant, Martin W. Benschoter, are husband and wife, and reside 
together as such; that for the purpose of wronging, cheat- 
ing, and defrauding, they combined and consorted together 
to defraud defendant herein, caused said lots and a large 
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number of other lots to he conveyed to the plaintiff, while 
in truth and in fact they remained the property of the said 
Martin W. Benschoter, and were held in secret trust for her 
husband, and in furtherance of said fraudulent design, 
_ caused the said Martin W. Benschoter to represent and 
hold himself out to be the attorney in fact of the plaintiff, 
and in fact did have such power of attorney from plaint- 
iff, and in fact and in truth, while so acting as the agent of 
the plaintiff, sold about one hundred lots in Lalk and 
Krickbaum’s second addition to Loup City, Sherman county, 
Nebraska, to one C. T. C. Moore, for the consideration of 
eleven hundred dollars, taking in payment thereof the note 
of said Moore, payable to said Martin W. Benschoter, in 
the sum of about seven hundred dollars, and on or about 
the 14th day of July, 1881, in part payment of the note 
of the said Moore, the said Moore reconveyed unto the 
plaintiff thirty-six of the said one hundred lots; that said 
one hundred lots were conveyed to said Moore by said 
Martin W. Benschoter, as the attorney in fact of the plaint- 
iff, among which lots so conveyed to said Moore, and by 
him reconveyed as aforesaid to the plaintiff, are the lots in 
question; that subsequently, and in furtherance of said 
scheme, the plaintiff and said Martin W. Benschoter rep- 
resented said Martin to be the agent of the plaintiff, and 
he so held himself out, with the knowledge and consent of 
the plaintiff, as her agent, duly authorized to sell and con- 
vey said lots by letters of attorney duly executed and 
acknowledged, to sell and convey all of said thirty-six 
lots, among which are those in question; that for the con- 
sideration of four hundred and twenty-five dollars cash in 
hand they did sell and convey the said thirty-six lots to 
the said M. A. Theis, and plaintiff received the considera- 
tion therefor, and fully ratified said sale and conveyance, 
and in the carrying out of said sale the plaintiff, by her 
said attorney in fact, Martin W. Benschoter, made, exe- 
cuted, and delivered unto said’ M. A, Theis a warranty 
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deed (a copy of which was attached to the said answer as 
an exhibit); that at the time of executing the said deed the 
said Martin had and exhibited to the said M. A. Theis 
letters of attorney, duly executed and acknowledged as by 
law required, fully authorizing Martin W. Benschoter to 
sell said lots and to convey the same and sign the name of 
the plaintiff thereto, and duly ratifying and confirming all 
her said attorney might do in the premises, which letters 
of attorney were not of record in the said county, which 
letters of attorney the said Martin then and there, at the 
time of the execntion of the said deed, agreed to have at 
once recorded in the office of the county clerk of said county 
of Sherman ; that said M. A. Theis relied upon said agree- 
ment and representation to so have said letters of attorney 
recorded, accepted of said deed, and was not aware until the 
commencement of this snit that said letters of attorney 
were not so recorded; that said letters of attorney were 
withheld from record in furtherance of said scheme and 
design to cheat and defraud; that on the ...... day of De- 
cember, 1882, for a valuable consideration, said defendant 
purchased the lots now in question of said M. A. Theis, 
among the balance of the said thirty-six lots, that the 
plaintiff now claims, for the purpose and with the intent 
of defrauding defendant, that the said Martin, her hus- 
band, was so authorized to sel! and convey the same; 

* * * that by reason of said facts the plaintiff is 
now estopped to claim the said lots, the said Martin being 
the equitable owner, the plaintiff holding merely the bare, 
legal title thereto in trust for her husband, she having no 
other interest therein except to aid in defrauding the ered- 
itors of said Martin and purchasers from him. 

Fifth. That said Martin was insolvent, and large judg- 
ments were against him at the time said property was so 
conveyed to the plaintiff, and they are still of record un- 
satisfied; that the property so conveyed was paid for by 
said Martin W. Benschoter from his own means; that this 
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defendant and her grantors are purchasers for value and 
in good faith, without knowledge of said fraud, which they 
have discovered since the commencement of this suit. 

With prayer by the said answering defendant that the 
title in and to the said real estate may be quieted in her; 
that it be established and decreed that Martin W. Ben- 
schoter was duly authorized to sell said lots and to convey 
the same, and that the deed of conveyance be ratified and 
confirmed; or in case it be found that plaintiff did not so 
authorize such conveyance, then that it be found and estab- 
lished that she received the proceeds of the sale of said 
lots; that the conveyance be held to be a contract of pur- 
chase, and the plaintiff be required to convey the same, 
and upon her refusal or neglect to so convey, that then the 
decree so operate to convey said lots; or if it be found that 
the plaintiff held said real estate in trust for her husband, 
Martin W. Benschoter, then that said couveyance be held 
to operate as an assignmeut and conveyance of his estate 
therein, and of the plaintiff’s contingent right of dower, 
and the plaintiff and her husband be directed to make the 
necessary conveyance to vest defendant with the legal as 
well as the equitable title; and in case they neglect or re- 
fuse for such time as the court may fix, then that the decree 
may operate to convey and confirm unto defendant the title 
thereto, and to quiet the same in her, and for general 
relief. 

There was a trial to the court, with findings and a decree 
for the plaintiff, and a perpetual injunction against the 
defendaut, Hannah A. Atkins, who brings the cause to this 
court by appeal. 

The pleadings in the case as above set out are substau- 
tially the same as those in the case of Benschoter v. Lalk et 
al., 24 Neb., 251, and the bill of exceptions is a literal copy 
of the bill in that case. It will, therefore, not be deemed 
necessary to comment upon the evidence, as we must fol- 
low the decision in that case, But as the defendant in the 
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case at bar, in and by her answer, prayed for affirmative 
relief, which does not appear to have been done in the case 
of Benschoter v. Lalk, supra, it is, upon consideration of 
the evidence, found that the said Martin W. Benschoter 
was duly authorized to sell and convey the said lots in the 
name of the plaintiff. 

The judgment and decree of the district court is there- 
fore reversed, the cause dismissed, and a decree for the 
defendant, Hannah A. Atkins, will be entered in this court, 
quieting the title in and to the real estate, in the petition 
and answer described as the property involved in this suit, 
in her, 


JUDGMENT ACCORDINGLY, 


Tue other judges concur. 


THe Missourr Pacrric RAILWAY CoMPANY, PLAINTIFF 
IN ERROR, v. J. P. Youne. 


Common Carriers. The M. P. Railway Company received a 
piano at W., to be carried to L. and delivered to connecting 
common carrier for transportation toP. At L. the track of the 
M. P. railway crossed the track of the B. & M. railroad, the 
tracks and stations being connected by a“ Y.”? The piano was 
carried to L. by the M. P. Railway Co., and delivered to two 
draymen to be transferred to the B. & M. Railroad Co. at its 
station. Before delivery to the last named railroad company, and 
while in the possession of the draymen, it fell out of the wagon 
and was broken, and was not received by the agent of the B, & 
M. Railroad Company. Jt was Held, That the verdict of the 
jury in favor of the owner of the piano in an action against the 
M. P. Railway Company was sustained by the evidence, and 
that by the instructions of the court the question as to 
whether the draymen or the B. & M. Railroad Company was the 
connecting common carrier was fairly submitted to them for 
decision. 
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Error to the district court for Cass county. Tried 
below before CHAPMAN, J. 


B. P. Waggener and A. N. Sullivan, for plaintiff in 
error, cited: Hood v. Ry., 22 Conn.,1. Burtis v. Buffalo, 
ete., Ry. 24 N. Y., 269. Root v. G. W. Ry., 45 N. Y., 
525. Grover & Baker Sewing Machine Co. v. Mo. Pac. Ry., 
70 Mo., 672. Erie Ry Co. v. Wilcow, 84 Ill., 289. York 
County v. Cent. R. R.,3 Wall, 107. St. Louis & I. M. 
R. R. v. Larned, 103 Ill, 298. Lrish v. Mil. & St. Paul 
Ry., 19 Minn., 376. Angle v. M. & M. Ry. Co., 9 Towa, 
488. McDonald v. West. R. R. Cor.,34.N. Y.,497. Ortt 
v. M. & St. L. Ry. Co, 31 N. W. R., 519. Bancroft v. 
Merchants’ Des. Co., 47 Towa, 262. Congar v. Galena, 
ete., Ry. Co., 17 Wis., 477, 484, 485. Parmelee v. Lowitz, 
74 Iil., 116. 


Covell & Polk, for defendant in error, cited: Smith v. 
N. Y. Central R. BR. Co., 41 N. Y.,620. Railroad Co. »v. 
Manufacturing Co.,16 Wallace, 318. McDonald v. West- 
ern R. RB. Cor., 34 N. Y., 497. Rome Railroad Co. v. 
Sullivan, 25 Ga., 228. Cutis v. Brainerd, 42 Vt., 566. 
Illinois Cent. R. R. Co. v. Johnson, 34 Ill., 389. Foy v. 
Troy & Boston R. R. Co., 24 Barb., 382. Illinois Cent. R 
R. Co. v. Frankenberg, 54 T11., 88. Woodv. Milwaukee & 
St. P. R. R. Co., 27 Wis., 541. Squire v. The Railroad, 
98 Mass., 240. Schneider v. Evans, 25 Wis., 241. Nelson 
v. The Railroad, 48 N. Y., 507. Wood v. Crocker, 18 
Wis., 345. 


Reese, Cu. J. 


Defendant in error delivered to plaintiff in error, at 
Weeping Water, a piano, to be transported from Weeping 
Water to Louisville and “ delivered to 2 connecting com- 
mon carrier,” to be conveyed thence to Plattsmouth. The 
piano was presented to the agent of the Burlington & 
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Missouri River Railroad Co. at Louisville, who declined 
to receive it, owing to its having been damaged. 

It is shown by the evidence that the piano was received 
by plaintiff in error and transported to its station at 
Louisville, which was at a point on its line where its road 
crossed the track of the Burlington & Missouri River 
railroad, but some little distance from the depot of the 
latter road, perhaps about one mile; that at the point of 
crossing there is a mechanical connection of the two tracks 
by means of what is known as a “ Y,” and by which cars 
can be run from one station to another. The piano in ques- 
tion was not transported to the station of the Burlington & 
Missouri River railroad by plaintiff in error, but was deliv- 
ered to what is denominated the Louisville Transfer Com- 
pany for delivery to the Burlington & Missouri River rail- 
road station. This Louisville Transfer Company consisted 
of two men, Mr. Brown and Mr. Twist, who, as they testi- 
fied, were in the business of draying or hauling goods of all 
kinds from one depot to the other, and elsewhere about the 
town of Louisville, as the owners might direct. When 
the piano was received at the station in Louisville, the 
agent of plaintiff in error delivered it to the company of 
men referred to, who took it upon a wagon or dray, and in 
unloading it out of the wagon, it being too heavy for the 
two persons to handle, it fell out of and over the edge of 
the wagon, and was broken, 

As we view the record, the only qudstion presented for 
decision is, whether or not plaintiff in error complied with 
the terms of its contract, in delivering to the persons re- 
ferred to, as “‘a connecting common carrier.” 

The evidence leaves no doubt but that the Burlington & 
Missouri River Railroad Company was a connectiug com- 
mon carrier with plaintiff in error. Their tracks were so 
arranged as to make the connection and enable them to 
deliver freight from one to the other at the proper station 
house. It was, therefore, the duty of plaintiff in error, in 


654 SUPREME COURT OF NEBRASKA, 


M. P. R. RB. Co, v. Young. 


compliance with its contract, to deliver the piano to the 
Burlington & Missouri River Railroad Company at its 
station. here is no proof that defendant in error had 
knowledge of the existence of the transfer company as a 
connecting common carrier, He had the right to depend, 
and doubtless did depend, upon the conveyance of the 
property by plaintiff in error to the station on the other 
railroad. Jt appears that plaintiff in error had adopted 
the custom of transferring freight, when received in car 
load lots, from their station to that on the other railroad. 
But that when received in less than car load lots it was 
delivered.to the transfer company, who paid charges, added 
its own, and delivered to the Burlington & Missonri River 
railroad, which paid the aggregate charges and forwarded 
the property. This arrangement, made perhaps for the 
convenieuce of the railroad companies and the draymen, 
could uot affect the rights of defendant in error. The 
same rule must be applied as was applied in the case of 
Hooper v. Ry, Company, 27 Wis., 81. 

We do not believe it could be contended with any de- 
gree of success that, had plaintiff in error delivered the 
property in question to a single drayman in Louisville, 
whether at the request of the drayman or upon its own 
motion, for delivery at the station of the other railroad, 
that it could thereby in any degree diminish its responsi- 
bility for the delivery to such station by calling such dray- 
man a connecting common carrier, Neither can we see 
how the rule can be changed by reason of the fact there 
were two draymen, who called themselves a transfer com- 
pany. They were simply the agents of plaintiff in error 
for the purpose of performing an act which plaintiff in 
error was by its contract bound to perform, but with less 
trouble and expense to plaintiff in error than to have dis- 
charged the duty itself. 

The question as to whether the Louisville Transfer 
Company was a common carrier, was fully and fairly sub- 
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mitted to the jury by proper instructions defining the 
meaning of common carrier, and by which the whole issue 
of fact was presented to and passed upon by them. Their 
verdict being in favor of defendant in error for the amount 
of damage sustained, is supported by sufficient evidence, 
and cannot be molested. 

The judgment of the district court is affirmed. 


JUDGMENT APFIRMED, 


THE other judges concur, 


Mary J. SCHALLER, PLAINTIFF IN ERROR, Vv. Mark 
A. KURTZ, DEFENDANT IN ERROR. 


Garnishment: EXEMPTION. Where a judgment was obtained 
against a married woman, and execution issned thereon and 
returned no property found, and proceedings in garnishment 
were instituted against a debtor, who answered that he was in- 
debted to her in the sum of $16, which it was made to appear 
was for board, and it was also made to appear that the execution 
defendant was living with her husband, who was a bedridden 
invalid, they having a family of children, and that she and her 
husband had neither houses, lands, nor town lots exempt from 
execution, and did not possess personal property of the value of 
$500 in lieu thereof, Jt was Held, That the money in the hands 
of the garnishee was exempt from seizure on garnishee process. 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. oy 


David Van Kitten and 1. iM. Wetmore, for plaintiff in 
error, cited: Thompson on Homestead and Exemptions, 
Sec. 45. Bell v. Keach, 14 C. L. J., 298. Wilson v. Me- 
Elroy, 32 Pa. St., 82. Waugh v. Burket, 3 Grant Cas., 
319. Wade v. Jones, 20 Mo., 75. Sallee v. Watson, 17 
Ala., 482. Smyth Homestead and Exemptions, Secs. 520, 
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"621, 524, 532, 441. Wilson v. Cochran, 31 Texas, 677. 
Brigham v. Bush, 33 Barb., 598. 


A.C. Wakeley and Frank Irvine, for defendant in error. 
Reese, Ca. J. 


February 11, 1884, defendant in error, who is a dealer 
in ladies’ furnishing goods, recovered a judgment against 
plaintiff in error for the sum of $22.55, with costs of 
suit, before a justice of the peace in Douglas county. On 
February 20, 1885, execution was issued on the judgment, 
and returned unsatisfied for want of property upon which 
to levy. The same day one Vears was garnished, as a 
supposed debtor of plaintiff in error. On March 24, 
1885, the garnishee answered that he was indebted to her 
in the sum of $16, and was thereupon ordered to pay that 
sum of money into court. On that day plaintiff in error 
appeared before the justice by her attorney, and filed an 
affidavit of exemption, whereby she claimed that, inas- 
much as her husband was sick and thereby prevented from 
earning a livelihood, she was, for that reason, the head of 
a family, and entitled to the statutory exemptions. On 
the 10th day of March of the same year, the garnishee 
paid the money into court, as ordered, and which was paid 
to defendant in error. 

No proceedings of any kind were instituted for the pur- 
pose of procuring a review of the decision of the justice, 
but plaintiff in error commenced an action against defend- 
ant in error for the said sum of $16, alleging the same to 
have been wrongfully converted by him to his use. 

A jury trial was had before the justice where the action 
was pending, which resulted in a verdict in favor of plaint- 
iff in error, and upon which a judgment was rendered. 
Defendant in error then removed the cause to the district 
court for Douglas county, by proceedings in error, and 
which, upon a hearing, was reversed and the cause set down 
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for trial. Plaintiff in error brings the cause to this court 
by proceedings in error, alleging that the district court 
erred in reversing the judgment of the justice of the peace. 

There are two questions presented by the record for de- 
cision. One is, was plaintiff entitled to a recovery of the 
money in this action against defendant in error, assumiug 
that the money was exempt from execution? 2d, Was 
she the head of a family at the time the money was ap- 
propriated by defendant in error to the payment of his 
judgment ? 

The first question has already been answered and decided 
by this court in Albrecht v, Treitschke, 17 Neb., 205, and 
it was held that, where by garnishee process a creditor ob- 
tained the money of his debtor which was exempt from 
execution, a cause of action thereby arose in favor of the 
debtor against the creditor. See also the cases cited in the 
opinion in that case, and in U. P. Ry. Co. v. Smersh, 22 
Neb., 751. 

The next question is one of considerable difficulty. No 
record of the evidence introduced upon the trial before the 
justice of the peace has been preserved by the bill of ex- 
ceptions, and it is impossible to say what the testimony 
upon that trial was. As we have before us all that was 
before the district court, the only evidence which we can 
presume was before the justice of the peace and jury in that 
trial is the affidavit of plaintiff in error, filed in the office 
of the justice of the peace in which the garnishee proceed- 
ings were pending. ‘There is nothing in the record to 
show that even that paper was before the jury. Jn the 
affidavit referred to it is stated that plaintiff in error was 
the wife of John Schaller, who was “sick, confined to his 
bed, and not expected to live, and has been sick for several 
years last past, becoming more and more debilitated, until 
now he is uuable to labor and to aid in supporting their 
family, consisting of three minor children and affiant and 
her said husband, depending upon affiant for support, and 
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who as such is the head of the family.” It is also averred 
that they resided in Douglas county, in this state, where 
they have resided for the past eighteen ycars; and that. the 
family have neither land, town lots, or houses subject to 
exemption as a homestead ; and giving a list of all the per- 
soual property owned by plaintiff in error and her husband, 
setting out specific exemptions, which are alleged to be of 
much less value than $500. It is alleged that the $16 due 
from Vears to her is an unpaid board bill. 

It sufficiently appears that the earnings of the wife are 
applied to the maintenance of her family, including her 
husband. R 

Section 521 of the civil code provides that, “All heads 
of families, who have neither lands, town lots, nor houses 
subject to exemption as a homestead under the laws of this 
state, shall have exempt from forced sale on execution the 
sum of $500 in personal property.” 

There is nothing in the law, exempting personal prop- 
erty to heads of families, defining the words “Heads of 
families.’ The only definition to which our attention 
has been called is found in section 15 of chapter 36 of the 
Compiled Statutes, being the chapter providing for home- 
stead exemptions, which provides that the phrase, head of 
the family, as used in that chapter, includes within its 
meaning, “The husband, when the claimant is a married 
person.” 

As a question of legislative interpretation of the rights 
of married women, the legislature of 1887 added the pro- 
viso to section 1 of chapter 53 of the Compiled Statutes of 
1885, as follows: “ Provided, That all property of a mar- 
ried woman not exempt by law from sale on execution or 
attachment shall be liable for the payment of all debts con- 
tracted for necessaries furnished the family of said married 
woman after the execution against the husband for such 
indebtedness has been returned unsatisfied for want of 
goods and chattels, lands and tenements, whereon to levy 
and make the same.” 
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This enactment clearly recognizes the exemption of the 
property of a married woman from sale on execution or 
attachment, and provides inferentially that, even under the 
conditions stated, such exempt property may not be taken 
for the payment of debts against the husband for nevessa- 
ries furnished the family of a married woman. See sec- 
tion 1, chapter 53 of Compiled Statutes of 1887. 

As we have said, we think the record sufficiently shows 
that the indebtedness of the garnishee was to the head of 
the family for board furnished, and even though it may 
have been furnished by the labor of plaintiff in error, the 
family was entitled to the use of the money in question, 
and under this interpretation of the provisions of section 
521 of the civil code, it was exempt. 

‘The judgment of the district court is reversed, and the 
judgment of the justice of the peace is re-instated and 
affirmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur, 


In rE State WARRANTS. 


Constitutional Law. State warrants issued in pursuance of an 
appropriation, and secured by a levy of taxes for their payment, 
are “state securities,’ within the provisions of section 9, article 
8 of the constitution of this state. 


Reese, Cu. J. 


In response to the resolution presented to the supreme 
court by the house of representatives, in which is requested 
the opinion of the court upon the question, “ Whether or 
not state warrants drawing interest are state securities un- 
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der article 8, section 9 of the state constitution?” we 
have to say: The section referred to in the interrogatory 
is as follows: 

“All funds belonging to the state for educational pur- 
poses, the interest and income whereof only are to be used, 
shal! be deemed trust funds held by the state, and the 
state shall supply all losses thereof that may in any man- 
ner accrue, so that the same shall remain forever inviolate 
and undiminished; and shall not be invested or loaned 
except on United States or state securities, or registered 
county bonds of this state; and such funds, with the in- 
terest and income thereof, are hereby solemnly pledged for 
the purposes for which they are granted and set apart, and 
shall not be transferred to any other fund for other uses.” 

By this section it will be observed that the funds be- 
longing to the state for educational purposes referred to are 
denominated “trust funds” held by the state, all losses to 
be supplied by the state, so that the funds shall remain for- 
ever inviolate and undiminished, In other words, the state 
becomes guarantor of the whole fund, and assumes the atti- 
tude of trustee thereof. The state secures the fund against 
loss. In whatever direction or to whatever purpose the 
money is invested, the state is still a surety for its safc 
return to its proper fund. The language contained in the 
provision, that the fund shall not be “invested or loaned 
except on United States or state securities,” must be con- 
strued with reference to and in harmony with the other 
portions of the section. This being done, there would 
seem to be no doubt but that state warrants drawing inter- 
est and secured by a levy of taxes for their payment are 
“securities” within the provisions of the section. A care- 
ful examination of the language renders it certain to our 
minds that this construction should be given. It is pro- 
vided that the fund “shall not be invested or loaned except 
on United States or state securities, or registered county 
bonds of this state.” Had it been the purpose of the people 


JANUARY TERM, 1889. 661 


In re State Warrants. 


in the adoption of this clause to require that the invest- 
ment in state securities be in the bonds of the state, the 
distinction would not have been made between state sevu- 
rities and registered county bonds. 

It was evidently the purpose that the evidences of in- 
debtedness issued by the state, secured by a levy of taxes 
for their payment, guaranteed and certain as they would 
be, should be deemed state securities. But not so with the 
evidences of county indebtedness. In the latter case tlic 
evidences of debt are required to be registered bonds. The 
framers of the constitution evidently had in mind the ex- 
tent of the sources from which the permanent funds would 
be derived, for by section 3 these sources are declared to be 
the percentum granted by congress on the sale of lands, 
the sale or leasing of sections numbered sixteen and thirty- 
six in each township, grants of land to the state, when 
made for that purpose, the net proceeds of lands and other 
property which might come to the state by escheat, for- 
feiture, unclaimed dividends, or distributive shaves of the 
estates of deceased persons, and moneys, stocks, bonds, 
lands, and other property then belonging to the common * 
school fund. It must have been apparent that the perma- 
nent school fund of the state would be largely in excess of 
the amount of state bonds which might be issued, and 
which, by section 1 of article 12 of the constitution, is 
limited to $100,000. And also that the bonds of the 
United States government, which even then commanded 
a premium so high that the real income thereof was merely 
nominal, would, at a reasonably early day, be withdrawn 
from the market and paid off. Also that the permanent 
fund which now reaches near the sum of $6,000,000, as 
shown by the Dec., 1888, report of the superintendent of 
public instruction, could not be invested in such securities. 
We are, therefore, of the opinion that state warrants, 
drawing interest, or which may be made to draw interest 
hy presentation to the state treasurer, which are issued in 
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pursuance of an appropriation made by the legislature, and 
secured by a levy of tax for their payment, are “state 
securities,” within the provision of the section of the con- 
stitution referred to in your interrogatory. 


THE other judges concur. 


In rE APPROPRIATIONS FOR DEPUTIES, ETC. 


_ 


. Constitutional Law: DEPUTIES FOR STATE OFFICERS. Sec. 
26, Art. 5of the constitution, prohibits the creation of a new 
executive depariment, but does not prohibit the appointment of 
a deputy by the auditor, treasurer, secretary of state, or com- 
missioner of public lands and buildings, 


“CLERK” DEFINED. The word “clerk,’’ in 
Sec. 04, Art. 5 of the constitution, is used in the same sense as 
at common law, viz., a person employed in an office, who writes 
or registers in proper form the transactions of the tribunal or 
body to which he belongs. 


The prohibition against “clerk hire’’ 
in the office of the attorney general does not preclude the legis- 
lature from providing for a deputy or assistant attorney general. 


4, ———: -—-—~: STENOGRAPHER. A_ stenographer is one 
skilled in the art of writing in shorthand, by using abbrevia- 
tions or characters for whole words, and does not come within 
the common law definition of the word clerk. 


MAXxwWELL, d. 


The following interrogatories were submitted to this 
court by committees of the senate and house : 

“ Resolved, That the supreme court be requested to give 
to this body their opinion on the following questions, viz.: 
_ “ First. Is the law authorizing the attorney general to 
appoint a deputy in violation of any of the provisions of 
section 24 or 26 of article 5 of the constitution? 

“Second, Would an appropriation for and payment of 
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a stenographer in the attorney general’s office be a violation 
of Sec. 24, Art. 5 of the constitution ? 
“Very respectfully, 
“J. C. McBripe, 
“ Chairman Committee on Finance, Ways, and Means, 
House of Representatives.” 

2d. “ WHEREAS, By various acts of the legislature of 
this state, the state treasurer, secretary of state, auditor of 
state, land commissioner, and attorney general are authorized 
to appoint deputies to assist them in their departments : 

“And WHEREAS, The legislature of 1887 made an 
appropriation to pay the salary of a stenographer for the 
office of the attorney general ; 

“Anp WHEREAS, The above named executive officers 
have asked the legislature to make appropriations for the 

“ensuing two years to pay the salaries of the aforesaid dep- 
uties, and the attorney general has asked for an appropria- 
tion to pay a stenographer for his department for the com- 
ing two years ; 

“ Therefore be it Resolved, by the Finance, Ways, and 
Means Committee of the Senate, That the supreme court be 
and they are hereby requested to give to this committee 
their opinion on the following questions, viz.: 

“1st. Is the law authorizing the appointment of depu- 
ties by the aforesaid executive officers in violation of Sec. 
26 of Art. 5 of the constitution of Nebraska? 

“2d, Are the acts of the legislature, authorizing the 
attorney general to appoint a deputy and making an appro- 
priation to pay his salary, and also appropriating a sum to 
pay the salary of a stenographer for the attorney general’s 
office, in violation of Sec. 24 or Sec. 26 of Art. 5 of the 
coustitution of the state of Nebraska? 

“Tsaac M. RaymMonp, 
“CHurcH Howe, 
“R.S. Norvat, 

“L. G. Hurp, 

“S. N. WaALBacu.” © 
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The questions presented are of great importance, involv- 
ing as they do the proper construction of several sections 
of our constitution The matter was therefore entered on 
the docket under rule 23 of this court, and as the questions 
affected the office of the attorney general, and therefore he 
was to some extent an interested party, it was deemed best 
{o appoint an attorney to appear in behalf of the state. 
Mr, Edwin I’. Warren, of Nebraska City, was therefore 
appointed, and argued the case and prepared and filed a 
brief therein. The attorney general also filed a brief and 
made an oral argument in the case. 

Sec. 1, Art. 5 of the constitution, provides that, “The 
executive department shall consist of a governor, lieuten- 
ant governor, secretary of state, auditor of public accounts, 
treasurer, superintendent of public instruction, attorney 
general, and commissioner of public lands and buildings, 
who shall each hold his office for the term of two years 
from the first Thursday after the first Tuesday in January 
next after his election, and until his successor is elected 
and qualified.” 

Sec. 26 of the same article provides that, ‘“ No other ex- 
ecutive state office shall be continued or created, and the 
duties now devolving upon officers not provided for by this 
constitution shall be performed by the officers herein 
created.” 

It will be observed that the provision is, that no other 
executive state office shall be continued or created. That 
is, that the legislature shall not create a new executive 
office or department, but may impose additional powers 
upon any or either of the officers constituting the executive 
department. Inve Railroad Commissioners, 15 Neb., 688. 

See. 19, Art. 5 of the constitution, provides that, “The 
commissioner of public lands and buildings, the secretary of 
state, treasurer, and attorney general shall form a board, 
which shall have general supervision and control of all the 
buildings, grounds, and Jands of the state, the state prison, 
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asylums, and all other institutions thereof, except those for 
educational purposes; and shall perform such duties and be 
subject to such rules and regulations as may be prescribed 
by law.” 

Sec. 21, Art. 5, provides that, “An account shall be kept 
by the officers of the executive department, and of all the 
public institutions of the state, of all moneys received or 
disbursed by them severally, from all sources, and for ev- 
ery service performed, and a semi-annual report thereof be 
made to the governor, under oath; and any officer who 
makes a false report shall be guilty of perjury, and pun- 
ished accordingly.” 

Sec. 22, Art. 5, provides that, “The officers of the exec- 
utive department, and of all the public institutions of the 
state, shall, at least ten days preceding each regular session 
of the legislature, severally report to the governor, who 
shall transmit such reports to the legislature, together with 
the reports of the judges of the supreme court, of defects 
in the constitution and laws, and the governor,:or either 
house of the legislature, may at any time require infor- 
mation in writing, under oath, from the officers of the ex- 
ecutive department, and all officers and managers of state 
institutions, upon any subject relating to the condition, 
management, and expenses of their respective offices.” 

To understand fully the duties required of the board of 
public lands and buildings, it will be well to consider what 
services are required of it, and what boards it superseded. 

1st. It superseded the board of penitentiary inspectors, 
three in number, who were entitled to receive $5° per day 
for each day actually employed about the erection of the 
penitentiary. Such inspectors were also allowed for travel- 
ing expenses, not exceeding 10 cents per mile, and for uec- 
essary postage, stationery, and advertising, not exceeding 
$2,000. There were three trustees for the Nebraska hos- 
pital for the insane, who were entitled to $3 per day during 
the time thex were actually employed, and “the same 
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mileage as a member of the legislature.” There were six 
directors for the deaf and dumb institute, who were each 
to be paid his traveling and personal expenses going to and 
returning from the meetings of said board. The institute 
for the blind was governed by a board of six trustees, 
who were to be paid only for the actual expense neces- 
sarily incurred in attending the quarterly and annual meet- 
ings of the board. Other institutions of the state have 
since that time been erected at various points therein, so 
that at the present time the auditor is a member of seven 
boards, the treasurer of eleven, the secretary of state of 
nine, and the attorney general of eight. The duties de- 
volving upon such officers by reason of service on the vari- 
ous boards must, from the nature of the case, occupy a 
considerable portion of their time in the proper discharge 
thereof. 

It was believed by the constitutional convention that 
by placing these several institutions directly under the 
supervision and control of state officers a more rigid econ- 
omy would be exercised, the intevest of the state better 
protected, and the efficiency and welfare of the institutions 
be promoted, and such no doubt in the main has been the 
effect. It cannot be supposed, however, that the framers 
of the constitution intended that when the members of the 
board were absent from their offices in the discharge of 
their duties on the board, such as the inspection of the 
penitentiary, insane asylum, reform school, or other insti- 
tutions under their care, that their respective offices in 
the capitol would be closed, and persons having business 
with any of such officers be compelled to wait for one or 
more days for his return. 

A constitution, like a statute, is to be construed in such 
a manner, if possible, as to give it effect, and not to render 
its provisions inoperative. 

Any person having business with any of the officers 
named herein is entitled during business hours to call at 
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his office and transact his business within a reasonable 
time thereafter, and this fact no doubt was taken into 
consideration by the framers of the constitution. 

Our present law in regard to deputy auditor, treasurer, 
and librarian was passed in 1866, and was in force at the 
time our present constitution was framed, and is as follows: 
Sec. 1, Chap. 24, Comp. St.: “The state auditor, treasurer, 
aud librarian, respectively, and each county clerk, treasurer, 
sheriff, and surveyor may appoint a deputy, for whose acts 
he shall be responsible, and from whom he shall require a 
bond, which appointment shall be in writing, and shall be 
revocable by writing under the principal’s hand; and both 
the appointment and revocation shall be filed and kept in 
the office of the county clerk, in case of deputies for county 
officers, but in case of state officers they shall be filed and 
kept by the principals.” 

Sec. 2 provides that, “in the absence or disability of the 
principal the deputy shall perform the duties of his prin- 
cipal pertaining to his own office; but when an officer is 
required to act in conjunction with or in place of another 
officer, his deputy cannot supply his place.” 

Sec. 5, Art. II., Chap. 83 of the Compiled Statutes, pro- 
vides that the secretary of state shall have authority to 
appoint a deputy, etc., and a like power is conferred on the 
commissioner of public lands and buildings. We have no 
doubt, therefore, that the framers of the constitution in- 
tended to permit the auditor, treasurer, secretary of state, 
and commissioner of public lands and buildings each to 
have the power, when authorized by the legislature, to 
appoint a deputy. 

2d. Sec. 24, Art. 5 of the constitution, provides that, 
“There shall be no allowance for clerk hire in the offices of 
the superintendent of public instruction and attorney 
general,” 

It is claimed that this provision precludes tle appoint- 
ment of a deputy or stenographer in the office of the at- 
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torney general. In addition to the duties that the attor- 
ney general is required to perform as a member of the board 
of public lands and buildings, the statute in force when 
the constitution was framed declares that, “The attorney 
general shall appear for the state, and prosecute and de- 
fend all actions and proceedings, civil or criminal, in the 
supreme court, in which the state shall be interested or a 
party, and shall also, when requested by the governor or 
either branch of the legislature, appear for the state, and 
prosecute and defend in any other court, or. before any 
officer, any cause or matter, civil or criminal, in which the 
state may be a party, or interested. 

“The attorney general may, on his own motion, or 
whenever thereunto requested by any officer of the execu- 
tive department, having charge of any official bond, con- 
tract, or matter, shall, upon a breach thereof, prosecute 
any official bond deposited in any office of the executive 
department, or any contract in which the state is interested, 
and may, and when so requested shall bring, prosecute, 
and defend for the state, any suit, matter, or thing, civil or 
criminal, in which the state is interested, or relating to any 
matter connected with the executive department. 

“The attorney general shall consult with and advise the 
district. attorneys when requested by them, in all matters 
pertaining to the duties of their office, and he shall have 
authority to require their aid and assistance in all matters 
pertaining to his duties in their respective districts, and 
may, in any case brought to the supreme court from their 
respective districts, demand and receive the assistance of 
the district attorney from whose district such case is 
brought. He shall also, when required, give his opinion 
in writing, without fee, upon all questions of law sub- 
mitted to him by the legislature, or either branch thereof, 
or by the governor, secretary of state, treasurer, or auditor. 

“Whenever requested by the governor, secretary of 
state, treasurer, or auditor, he shall prepare proper drafts 
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for contracts, forms, and other writings which may be 
wanted for the use of the state, and he shall report to the 
legislature, or either branch thereof, whenever requested, 
upon any business pertaining to the duties of his office. 

“All moneys received by the attorney general belonging 
to the people of the state shall be, immediately upon the 
receipt thereof, paid by him into the state treasury. 

“He shall keep in proper books, provided for that pur- 
pose at the expense of the state, a register of all actions 
and demands prosecuted or defended by him in behalf of 
this state, and of all proceedings had in relation thereto, 
and shall deliver the same to his successor in office.” 

This statute has not been repealed. Comp, Stat., Art. 
V., Chap. 83. 

The word clerk is defined by Bouvier as, “A person 
employed in an office, public or private, for keeping rec- 
ords or accounts. His business is to write or register in 
proper form the transactions of the tribunal or body to 
which he belongs. Some clerks, however, have little or 
no writing to do in their offices, as the clerk of the mar- 
ket, whose duties are confined chiefly to superintending 
the markets. This is a common use of the word at the 
present day, and is also a very ancient signification, being 
derived probably from the office of the clericus, who at- 
tended, amongst other duties, to the provisioning the king’s 
household.” 1st Bouvier’s Law Dictionary, 323. 

It is a matter of regret that the debates in the constitu- 
tional convention were not preserved. It is well known, 
however, that at the time the convention was in session it 
was generally reported and believed that the duties of the 
office of attorney general could have been more efficiently 
performed, and it is known to some of the members of 
this court that in many of the cases in this court in which 
the state was interested, or a party, there was a failure both 
to prepare briefs or argue the cases orally. We find also, 
in the Session Laws of 1879, that more than $8,000 
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were allowed for attorney fees, such attorneys not being 
connected with the attorney general’s office, and the duties 
presumably such as should have been performed by the 
attorney general. We find also, that for the years 1875 
and 1876 the appropriation for incidental expenses of the 
attorney general’s office was $500 more than the amount of 
the appropriation for his salary, beside a considerable sum 
for furniture. These incidental expenses, with the general 
alleged neglect of duty, no doubt were the moving causes of 
the insertion of the prohibitory words in question. In our 
view, the convention intended to use the word clerk in the 
common law sense of one who is to register in proper form 
the transactions of the tribunal or body to which he belongs. 

Sec. 1, Art. 5 of Chap. 88, authorizes the attorney gen- 
eral to appoint a deputy attorney general, etc. The duties 
imposed upon the attorney general are onerous, constant, 
and exacting, and if he is unable to perform such duties 
personally, we have no doubt of the power of the legisla- 
ture to provide for the appointment of a deputy or assist- 
ant to aid him in the performance of his duties. The 
design of the constitution is to secure faithful and efficient 
service, and not impose duties and deny the means of fulfill- 
ment, The word “clerk,” therefore, as used in the section 
referred to, does not include a deputy or assistant. 

3d. Webster defines the word stenography as the “art 
of writing in shorthand by using abbreviations or charac- 
ters for whole words,” and the word stenographer as one 
who is skilled in stenography. No one will claim that this 
comes within the definition of the word clerk, as defined 
by Bouvier. 

Sec. 45, Chap. 19 of the Compiled Statutes, provides 
that, “There shall be appointed within and for each of the 
judicial districts of this state, by the district judge, a sten- 
ographic reporter, who shall be well skilled in the art of 
stenography and capable of reporting the oral proceedings 
had in court verbatim.” Such a reporter is not a clerk, 
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either of the judge or of the court, and the same rule 
applies in the case under consideration. The legislature, 
therefore, if it deems it necessary, may provide a stenog- 
rapher for the office of the attorney general. 


Edwin F. Warren, for the state. 


William Leese, Attorney General, pro se. 


Marie MADER, PLAINTIFF IN ERROR, V. EDWARD 
MAUuvRER, DEFENDANT IN ERROR. 


Work and Labor: EVIDENCE. In an action to recover for work 
and labor, the defendant on the trial admitted “that the services 
performed were reasonably worth $16 per month, if there was a 
contract established, either express or implied.’? Held, That the 
weight of testimony tended to establish a contract between the 
plaintiff and defendant for the payment of such services. 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


Simeon Bloom, Cavanagh, Orane & Atwell, and D. Van 
Etten, for plaintiff in error, cited: Wilson v. Bauman et 
al., 80 Ill, 493. Dana v. Short, 81 Il., 468. Neal’s 
Executors v. Gilmore, 79 Penn. State, 421. Van Sandt v. 
Oramer, Adm’r, 60 Iowa, 427. Wells v. Perkins, 43 Wis., 
160. Ewarth v. Nier, 11 Neb., 441. 


Charles Ogden and Parke Godwin, for defendant in 
error. 


MAXWELL, J. 


Marie Mader, the plaintiff, on the 25th day of Septem- 
ber, 1885, brought an action in the district court of Douglas 
county against Edward Maurer, the defendant in error, to 
recover the sum of $915, which she alleged was due to her 
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under a contract between herself and Maurer, by which 
Maurer agreed to pay her the sum of $16 per month for 
her services as superintendent of the kitchen and cooking 
department of Maurer’s restaurant business in the city of 
Omaha, the defendant in error being engaged in the saloon 
business in Omaha, and in addition to said business he was 
conducting a restaurant in the same place of business in 
connection with his saloon. It appears from the testi- 
mony that the plaintiff in error worked for the defendant 
from the 9th day of October, 1880, and continued in his 
employment to the 15th day of July, 1885. The defense 
_ is, in effect, that the defendant did not enter into a con- 
tract with the plaintiff to pay her $16 a month, or any 
other sum, but simply agreed to provide her a home and 
treat her as a member of his family, in consideration of her 
services. ‘The case has been tried to a jury three times. 

The first trial resulted in a verdict in her favor for 
$957.70. This verdict was set aside, and a new trial 
granted. ‘The second trial resulted in the disagreement 
of the jury. On the third trial a verdict was rendered in 
favor of the defendant. 

The testimony tends to show that, re in the year 
1880, the plaintiff kept a boarding house in the city of 
Omaha, and the defendant was one of her boarders. 
Early in that year her boarding house was closed, and in 
October, 1880, she commenced keeping house for the de- 
fendant. A few months afterwards the defendant opened 
a restaurant in connection with his saloon, and the plaint- 
iff did the cooking. In 1882 the defendant was married, 
but the plaintiff seems to have been on amicable terms 
with the defendant’s wife, and continued to be chief cook, 
except when sick, until shortly before she left his employ- 
ment, in July, 1885. There is some testimony tending to 
show that the plaintiff was a skillful and experienced cook, 
and that, therefore, business was attracted to the defend- 
ant’s restaurant. The plaintiff, at the time she commenced 
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keeping house for the defendant, is shown to have beca 
upwards of fifty years of age, and to have been possessed 
of some money, which she loaned to the defendant at 8 
per ecnt interest. This money and the interest, however, 
have been repaid. The defendant also paid her $240 at 
various times. This is stated to have been in the form of 
presents, but evidently was intended as compensation for 
her services, 

On the trial the defendant, by his attorneys, admitted 
that “the services whieh she performed were reasonably 
worth $16 per month, if there is a contract established, 
either express or implied.” 

In our view there is sufficient testimony to show a con- 
tract on the part of the defendant to pay the plaintiff for 
her services from the time he opened his restaurant in the 
year 1881; and a jury would be warranted in finding that 
there was such contract from the time she entered his ser- 
vice in October, 1880. But, even if the defendant’s testi- 
mony is true, and that the plaintiff entered his service as a 
member of his family and to secure a home, and not for 
compensation, the same reasons would not apply after the 

_ defendant opened his restaurant and the plaintiff’s labor 
was thereby greatly increased, unless it was still understood 
that she was to receive no compensation for her services. 
In our view, however, the clear weight of testimony tends 
to sustain the plaintiff’s allegations, that she was to be paid 
for her services, and as it is admitted that they were worth 
$16 per month, there must be a new trial. It is unneces-' 
sary to discuss the other questions presented in the brief 
of the plaintiff in error, as probably they will not urise 
on the next trial. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 
43 
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Messenger v. State. 


GEORGE MESSENGER, PLAINTIFF IN ERROR, V. THR 
STaTeE OF NEBRASKA, DEFENDANT IN ERROR. 


1. Constituticnal Law: crvi.Ricuts. ‘An act to provide 
that all citizens shall] be entitled to the same civil rights and to 
punish all persons for violations of its provisions,’? Comp. Stat., 

_Ch. 14a, is within the power of the legislature, and valid so far 
as it relates to citizens. i 


TITLE 10 ACTS. Where the act is broader than its title, 
that portion in excess of the title will be declared void; as where 
the title of the act relates to “all citizens,” and the body to “all 
persons.’ Jn such case, in order to entitle a party to the bene- 
fits of the act, it must be alleged and proved that he is a citizen. 


CIVIE. RIGHTS. Barber shops cannot discriminate 
againsta colored person and deny him any rights therein to which 
a white person would be entitled if requiring the services of a 
barber, except for reasons applicable alike to all persons. 


Error to the district court for Lancaster county. Tried 
below before FIELD, J. 


Hamilton & -Trevitt, for plaintiff in error, cited; Cor- 
field v. Coryell, 4 Wash. C. C., 371. Campbell v. Morris, - 
3 H. & McH., 585. Warde. Morris, 4H. & McH., 330. 
Bowlin v. Iyon, 25 N. W. Rep., 766. 


William Leese, Attorney General, for defendant in error, 
.cited: Strauder v. West Virginia, 100 U.S., 303. Vir- 
ginia v. Rives, Id., 313. People v. King, 18 N. E. Rep., 
245. Mayor v. Miln, 11 Peters, 102. Cooley Const. 
Lim., 3 Ed., 390. Donnell v. State, 48 Miss., 661. 


MaxweE Lt, J. 


The prosecuting attorney of Lancaster county filed an 
information against the plaintiff in error, under the civil 
rights act, as follows: “Be it remembered that R. D. 
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Stearns, county attorney in and for Lancaster county, and 
in the 2d judicial district of the state of Nebraska, comes 
here in person into court at this, the May term, A.p. 1888, 
thereof, and tor the state of Nebraska gives the court to 
understand and be informed that George Messenger, late of 
the county aforesaid, on the 3d day of May, a.p. 1888, 
in the county of Lancaster, and the state of Nebraska 
aforesaid, then and there being one of the proprietors of 
the place of business known as the Commercial barber shop, 
in the city of Lincoln and county aforesaid, unlawfully 
and willfully refused to shave one Arthur L. Warwick, or 
allow him to be shaved in said Commercial barber shop, 
on account of his, said Arthur [. Warwick, color, said 
Warwick being a colored man; he, said Warwick, being 
then and there entitled to the full and equal enjoy ment of all 
the accommodations, advantages, facilities, and privileges of 
said barber shop extended by its said proprietors to any of 
the customers and patrons of said shop, and said refusal to 
shave said Warwick on account of his said color being con- 
trary to the form of the statute in such case made and pro- 
vided, and against the peace and dignity of the state of 
Nebraska.” 

The plaintiff in error moved to quash the information, 
upon the ground that it failel to state an offense under the 
statute. The motion to quash was overruled, a trial had, 
and the plaintiff in error found guilty, and genianeed to 
pay a fine and costs, and to be imprisoned until the same 
were paid. He now prosecutes error to this court. 

In 1885, the legislature passed “ An act to provide that 
all citizens shall be entitled to the same civil rights, and to 
punish all persons for violations of its provisions.” Comp. 
Stat., Ch. 14 a. 

Sec. 1 provides that, “all persons within this state shall 
be entitled to the full enjoyment of the accommodations, 
advantages, facilities and privileges of inns, public convey- 
ances, barber shops, theatres, and other places of amuse- 
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ment ; subject only to the conditions and limitations estab- 
lished by law, and applicable alike to every person.” 

Sec. 2 provides, “That any person who shall! violate the 
foregoing section by denying to any person, except for 
reasons by law applicable to all persons, the full enjoyment 
of any of the accommodations, advantages, facilities, or 
privileges enumerated in said section, or by aiding or incit- 
ing such denials, shall, for each offense, be deemed guilty 
of a misdemeanor, and be fined in any sum not less than 
$25 aud not more than $200, and pay costs of the prose- 
cution, and in default or refusal to pay the fine and costs, 
be imprisoned in the county jail unti] such fine and costs 
are paid.” 

It will be observed that the-title of the act is much nar- 
rower than the body of the same. The title being that, 
“all citizens” shall be entitled to the same civil rights, etc., 
while the first. section provides that “ all persons” within 
this state shall be entitled to the full and equal enjoyment 
of the accommodations, ete, * * * of barber shops, 
ete, 

Tn a number of cases this court has held that that por- 
tion of an act which is broader than its title is in conflict 
with the constitugion, and void. White v. City of Lincoln, 
5 Neb., 505. City of Tecumseh v. Phillips, Id., 305. 
This rule, therefore, would exclude persons who are not 
citizens. ‘There is no allegation in the information that 
Warwick was a citizen, and therefore it fails to show that 
he was entitled to the benefits of the act. In other re- 
spects the information seems to be sufficient. 

2d. The testimony tends to show that Warwick was an 
employee of the Windsor Hotel, in Lincoln, and that he 
was a respectable man; that between two and three o’clock 
P.M. ona week day he presented himself at the barber shop 
of the plaintiff in error, and taking a seat in one of the 
chairs provided for that purpose, asked for a shave, which 
was refused. He testifies on that point as follows: 
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“A. I had just sat down and asked for a shave, and 
he (the plaintiff in error) said, ‘Don’t sit down there,’ 
in a rather harsh voice, and J asked him why, and he said, 
“Don’t sit down there;’ and again I asked him, ‘Why,’ 
and he said, ‘We can’t shave you ;’ and then I asked him, 
‘Why,’ and he said, ‘You are colored;’ and Mr. Neville 
spoke up and said it was not customary either.” 

This testimony is substantially undenied. There is no 
doubt of the authority of the state to prevent discrimina- 
tion against certain individuals or races because of their 
color or previous condition. A barber, by opening a shop 
and putting out his sign, thereby invites every orderly and 
well behaved person who may desire his services to euter 
his shop during business hours. The statute will not per- 
mit him to say to one, you were a slave or the son of a 
slave, therefore I will not shave you. Such prejudices are 
unworthy of our better manhood, and are clearly prohib- 
ited by the statute. In this state a colored man may sit 
upon a jury, cast his ballot at any general or special elec- 
tion where he is entitled to vote, and his vote will be 
counted, and he has the right to travel upon any public 
conveyance the same as if he were white. The authority 
of the state to prohibit discriminations on account of color 
in places of public resort—as a barber shop—is undoubted, 
and the proprietors of such shops can adopt and enforce no 
rules which will not apply to white and colored alike. For 
the reason that there is a failure to allege and prove that 
Warwick was a citizen, the judgment of the district court is 
reversed, and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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JAMES STEPHENSON, PLAINTIFF IN ERROR, V. WILLIAM 
RAVENSCROFT, DEFENDANT IN ERROR. 


1. Injuries to Person: NEGLIGENCE: VERDICT. In an action 
to recover for personal injuries caused by the alleged negligence 
of an employer, where the injuries are proved and the testimony 
tends to show that they were caused by the negligence of the 
employer, a verdict will not be set aside as being against the 
weight of evidence. 


2. Instructions taken asa whole; Held, To be based upon the 
testimony and to submit the case fairly to the jury ; and it was 
not error to refuse to give additional instructions, 


Error to the district court for Douglas county. Tried 
below before HorEWELL, J. 


W. S. Shoemaker, for plaintiff in error, cited: Addison 
on Torts, Wood’s Ed., Vol. 1, Sec. 564. Dynen v. Leach, 
26 Law J. Exch., 221. Nashville, etc., R. R. Co. v. Elliott, 
1 Cold. (Tenn.), 611. Mad River, etc., R. BR. Co. v. Bar- 
ber, 5 Ohio State, 541. Strahlendorf v. Rosenthal, 30 
Wis., 674. Kroy rv. C, RI & P. RB. RB. Co., 82 Towa, 
357. Gibson v. Pacific R. R. Co., 46 Mo., 163. Wonder 
v. Baltimore R. BR. Co,, 32 Md., 411. Coombs v. New 
Bedford Cordage Co., 102 Mass., 572. Lalor v. C, B. 
& Q. RR. Co., 52 Ti., 401. Fry v. Dubuque & 8. W. 
R. R., 45 Towa, 416. Benton v. Central Railroad, 42 
Towa, 192. 


Mahoney, Minahan & Smith, for defendant in error, 
cited: Cooley on Torts, 549. 2 Thompson on Negli- 
gence, 944. Gibson v. Pacific R. R. Co., 46 Mo., 163. 
B. & M. R. R. Co. v. Crockett, 19 Neb., 188. C. & N. 
W. R. Rv. Swett, 45 Til., 197. Shanny v. Androscoggin 
Mills, 66 Me., 420. T., P.& W. R. R. Co. v. Conroy, 68 
Ill., 560. 
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MAaxweELt, J. 


This action was brought by the defendant in error 
against the plaintiff in error, in the district court of 
Douglas county, to recover for personal injuries caused by 
the alleged negligence of the plaintiff in error. 

The plaintiff below, after setting out the contract of 
employment, and that he was under the direction and con- 
trol of the defendant below, alleges in his petition : 
“That on the 20th day of February, 1882, aforesaid, 
plaintiff, under the direction of said defendant, was work- 
ing at the foot or bottom of a high bank which was being 
excavated or taken down; that when he commenced work- 
ing at said place it was a safe and secure post for the labor 
plaintiff was performing, and would have remained so 
had it uot been for the negligence of said defendant here- 
inafter referred to; that while plaintiff was working at the 
foot of said bank as aforesaid, the defendant ordered a 
force of men to go to the top of said bank, and wedge the 
same down; that he gave the plaintiff no warning what- 
ever, and plaintiff knew nothing of said order at the time, 
nor that said force of men were working on the top of 
said bank, until a large amount of frozen dirt from the 
top of said bank was wedged off as aforesaid, and slid 
down, striking this plaintiff and knocking him down, and 
burying him under the same, by reason of which he 
received exceedingly severe wounds in his hip joints, in 
his breast, shoulders, and other parts of his body ; that he 
was so severely wounded. that he had to be hanled in a 
wagon to the hospital, where he was confined for the 
period of ten weeks, at the expiration of which time, 
being still suffering from his injuries, he was taken to the 
county poor farm, where he remained for eight months; 
that during said time he was unable to sleep well or rest 
himself ; that he was compelled to lie flat upon his back, 
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being unable to lie on his.side on account of said injuries; 

‘that he lost his appetite, being unable to eat but little 
food; that in the space of twelve months next succeeding 
said injury he lost thirty-five pounds in weight, and suf- 
fered excruciating pain and anguish in consequence of said 
injuries; that by reason thereof he has been unable to 
earn a living, and is still unable to do other than light 
work, and has been put to large expense for medical and 
surgical treatment, nursing, and attendance; that prior to 
his receipt of said injuries he was a strong, healthy man, 
and able to perform any kind of manual labor; that said 
defendant was grossly negligent in ordering and having a 
force of men on the top to wedge down said embankment, 
and keeping this plaintiff at the bottom thereof, or per- 
mitting the same to be done, without giving plaintiff 
warning or notice, that he might seek a place of safety and 
security; that said injuries and wounds and the losses and 
expenditures incident to their proper care, were caused by 
the gross negligence and carelessness of said defendant, 
and by no fault of this plaintiff, and that plaintiff has 
been damaged by reason of the premises in the sum of 
$5,000.” 

The defendant below in his answer admits that he 
employed the plaintiff below, and that he was injured 
while so employed, but “alleges that whatever injury the 
said plaintiff received while engaged in said work was the 
result of the want of duc and proper care on the part of 
the said plaintiff, and not from any negligence or careless- 
ness on the part of the said defendant.” 

On the trial of the cause the jury returned a verdict in 
favor of the plaintiff below for the sum of $900. Anda 
motion for a new trial having been overruled, judgment 
was entered on the verdict. ; 

A large number of errors are assigned in this court, 
which need not be noticed at length. That the plaintiff 
below was seriously injured by a large ball of frozen 
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earth, which rolled down upon him from the high bank, 
is clearly shown by all the testimony ; and the testimony 
tends to show the want of due care on the part of the de- 
fendant below. And we find no testimony tending to 
show any negligence on the part of the plaintiff below. 
The instructions taken as a whole presented the case made 
by the testimony fairly to the jury, and it is unnecessary 
to review such instructions at length, or those asked by the 
defendant below. It is evident that the verdict is not 
very large, considering the serious character of the injuries 
inflicted. 

There is no error in the record, and the judgment is 
affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


Metvin L. RawLines, PLAINTIFF IN ERROR, V. F. 
POWERS, DEFENDANT IN ERROR. 


Attachment: DAMAGES: NEGLIGENCE. Where a professional 
person is employed to render certain service in the line of his 
profession, and the testimony when construed most strongly 
against him tends to show mere negligence in performing the 
same, from which his employer suffers damage, such employer 
will not be entitled to an attachment against the property of 
such person in an action to recover such damages upon the 
ground that he had fraudulently contracted the debt. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


T. D, Cobbey, for plaiutiff in error, cited: Railroad 
v, Peoples, 31 Ohio State, 543. Bank v. Fonda, 32 N, 
W.R., 665, Assurance Co, v, Towle, 26 N. W. R., 104. 
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A. Hardy, for defendant in error, cited: Handy v. 
Brong, 4 Neb., 60. Tuétle v. Smith, 6 Abb. Pr., 329, 
Cobb v. Dunkin, 19 How. Pr., 164. Tuétle v. Smith, 14 
How. Pr., 395. 


MAXWELL, J. 
2 


This action was brought by the plaintiff against the de- 
fendant, before a justice of the peace, to recover damages, 
and an affidavit for an attachment was filed and an attach- 
ment issued and levied on certain property of the defend- 
aut, A motion was made before the justice to discharge 
the attachment, which motion was overruled, and judy- 
ment was rendered in favor of the plaintiff in the sum of 
$125. The case was taken on error to the district cvurt, 
where the judgment of the justice sustaining the attach- 
ment was reversed, and to secure the reversal of this judg- 
ment the cause was brought into this court. 

The bill of particulars is as follows: “Comes now the 
above named plaintiff, and alleges that there is the sum of 
$200 due him from defendant upon failure to perform his 
contract as agreed in this, Defendant represented himself 
to be a skillful veterinarian, and a competent man to cas- 
trate horses, and by such representations induced plaintiff 
to let him operate upon a valuable horse of his, the said 
defendant guavantceing a good and workmanlike job. 
Plaintiff alleges that said castration was not done in a good 
and workmanlike manner, but, on the other hand, was 
done ina very unskillful manner, to the damage of this 
plaintiff in the sum of $200. Wherefore plaintiff asks 
judgment for the sum of $200 and costs.” 

The affidavit for an attachment, omitting the formal 
parts, is as follows: 

“The said plaintiff, Melvin L. Rawlings, makes oath 
that the claim in this action is upon contract; that defend- 
ant contracted to castrate a valuable horse for him in a 
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workmanlike and skillful manner; that he failed and neg- 
lected so to do, whereby plaintiff has been damaged in the 
sum of $200; and the said Melvin L. Rawlings also 
makes oath that said claim is just, and that he, the said 
Melvin L. Rawlings, ought, as he believes, to recover 
thereon $200. He also makes oath that F. Powers, chris- 
tian name unknown, fraudulently contracted the debt or 
incurred the obligation for which suit is about to be 
brought. 
“Menvin L. Raw ines.” 

Jt will be observed that the ground of the attachment is, 
that the defendant fraudulently contracted the debt or in- 
curred the obligation. There are a large number of affi- 
davits in the record tending to show that the horse which 
the defendant castrated for the. plaintiff bled profusely 
from the wound for several days; and that the plaintiff 
incurred considerable expense in stopping the flow of blood, 
and perhaps saving the horse’s life. The principal objec- 
tion made by the plaintiff in his affidavit in support of the 
attachment is, that “no clamps were put upon said horse, 
but some kind of a patent washer was used,” and that the 
defendant, in taking out one of the testicles, had “cut 
across the seam.” Whether this cutting across the seam 
was caused by the struggles of the animal, or not, does not 
appear. Neither is the mode ordinarily pursued in such 
cases set out in the record. Jor aught that appears, the 
defendant may be a skillful veterinary surgeon, and the 
hemorrhage the result of accident. He may be liable for 
negligence in the performance of the service, but the testi- 
mony falls far short of showing that he frandulently con- 
tracted the debt. Upon the facts, therefore, the judgment of 
the district court is clearly right, and as no sufficient grounds 
for the attachment are shown, it was properly discharged. 

The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED, 
THE other judges concur, 
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7 Sterling Village v. Pearson. 


STERLING VILLAGE, PLAINTIFF AND APPELLEE, V. 
ALLEN PEARSON, DEFENDANT AND APPELLANT. 


Municipal Corporations: OBSTRUCTING ALLEY: EVIDENCE. 
In an action by a village against the occupant of an alleged al- 
ley, to enjoin him from obstructing the same, there was no testi- 
mony tending to show the actnal location on the ground of such 
alley, nor was the original plat produced or accounted for, and 
the copy introduced in evidence showing an alley on the block 
in question, was shown to be unreliable in the width of the lots 
in the block in controversy, and in marking an alley on the 
block immediately east, where it was conceded there was none. 
Held, That there was a failure of proof to show the existence of 
an alley at the place indicated. 


APPEAL from the district court of Johnson county. 
Heard below before Broapy, J. 


S. P. Davidson, for appellant. 
A. M. Appelget and L. A. Varner, for appellee. 
MAxwELt, J. 


This action was brought by the plaintiff against the de- 
fendant, to enjoin him from obstructing a certain alleged 
alley in the village of Sterling. The plaintiff, after alleg- 
ing in its petition that it is a duly incorporated village, 
states: “That in said village, as is designated by the re- 
corded plat thereof, is a certain block numbered 10, and 
that through said block, running east and west, is an alley 

- sixteen feet in width, and the south line of which is dis- 
tant from the south front liné of said block 132 feet, as 
is also designated and shown by the recorded plat of said 
original town; which said plat is of record in the office 
of the county clerk of Johnsori county, Nebraska. And 
that by reason of the laying out, platting, and recording 
of said plat of said original town of Sterling, the said 
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alley above described and therein designated was duly 
dedicated to the public use; that said Allen Pearson has 
obstructed and still does continue to obstruct the use ot 
said alley by the citizens of said village, and to the great 
detriment of the citizens thereof, and to the damage and 
injury of the persons as well owning property adjoining 
said alley, by the erection of a fence across the same, and 
by the digging and maintaining a ditch across said alley, 
with the intention and for the purpose of obstructing the 
use thereof by the citizens of said village; that said de- 
fendant has been frequently notified by citizens of said 
village and by the board of trustees, through their mar- 
shal, to remove said obstructions, which he refused and 
still does refuse to do.” 

The defendant filed an answer to the petition, Ist, in 
substance denying the facts stated therein ; and 2d, plead- 
ing the statute of limitations. 

On the trial of the cause the court found in favor of 
the plaintiff, and rendered a decree accordingly. 

It is conceded that in block 9, immediately east of the 
block in question, there is no alley, although an alley is 
marked on the plat introduced in evidence. The original 
plat was not introduced, nor was there any proof that in 
the original surveys an alley had been staked out and 
platted. 

A witness named Dunlap was called, who testified in 
regard to the plat introduced in evidence : 

A. The map was made under the instruction of W. 
H. Mann, one of the original proprietors—the original 
was; I didn’t make the original, however. I made a mis- 
take in the figures expressing the width of the lot. The 
lots on the north end are 493 feet, and I commenced fig- 
uring, and figured clear across, and then put it down by 
mistake. Down here, where the lots are the same width, 
I cut right 44 feet, and the figures are all correct on the 
others, 
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Q. Then the error which appears upon the face of this 
is not in showing the alley, but in showing the width of 
the lots? 

A. That is all. 


Q. Are you testifying now from your own recollec- 


A. Yes. 

Q. Did you record this plat yourself? 

A. Yes, for Mr. Hoadley, he was the county clerk; ] 
was working for him, and made the plat and made the 
records. 

Q. And you don’t know whether the mistake occurred 
on the original plat or on these records? 

A. It occurred on this record alone, to the best of my 
recollection and belief. 

Q. So that the original plat is not correctly recorded. 
Is that what yon mean to say? 

A. Yes, there are two original plats, I was going to 
say, two that I made from the original and corrected; they 
seem to be lost. 

Q. When you went up to make the original plat, did 
you go on the ground itself? 

A. No, sir. 

Q. You just staid here in Tecumseh and took the old 
plat and made a new one from it? 

A. I don’t think I was in Tecumseh at that time. 

Q. You didn’t go to Sterling to survey it? 

A. No, sir, I didn’t go there. I done it under instruc- 
tions of Mr. Mann. 

Q. So as a matter of fact you cannot say from an act- 
ua] survey what are the correct distances? 


A. Yes, subsequently I surveyed it, I did surveying 
there. 

Q. Did you survey the original plat? 

A. No, sir. 

Q. Did you survey this particular block 10? 
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A. No, not all around it, I think; I surveyed on two 
sides of it on the streets. 

Q. You didn’t survey it at all at the time it was 
platted ? 

A. No, sir. 

This, in substance, is all the testimony in behalf of the 
plaintiff to show that an alley was laid ont at the point 
indicated. There is no proof whatever that an alley was 
actually laid out on the ground in lot 10. While it is 
clearly shown that on the block immediately east, and 
only across the street from block ten, there is no alley, 
although one is marked on the copy of the plat before us. 
This being so, there is a failure of proof. 

In order to entitle the plaintiff to recover, it must be 
shown that an alley actually exists at the point indicated, 
otherwise the defendant cannot be disturbed in his posses- 
sion. It is somewhat remarkable that the original plat 
was not produced or accounted for, or that there was no 
testimony tending to show the actual location of the alley 
on the ground, if such was the fact. As it is, however, 
the plaintiff has failed to establish the existence of the 
alley. No doubt the village authorities may, if they deem 
it necessary, proceed to condemn land fov an alley across 
the block in question, but that question is not before this 
court. There being a failure of proof, the judgment of the 
district court is reversed and the cause dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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JAMES PACKER, PLAINTIFF IN ERROR, V. JOHN 
THOMPSON, DEFENDANT IN ERROR. 


1. Foreign Judgment: REVIVOR: STATUTE OF LIMITATIONS. 
A judgment was recovered against one A, in the state of Iowa, 
in the year 1866. Afterwards he removed to this state, and prior 
to the year 1886 bad resided herein eight years, In the latter 
year, however, he returned to Iowa, where personal service was 
had upon him to revive the judgment. The judgment was 
thereupon revived, and an action brought thereon in this state. 
Held, That as the judgment of revivor had been obtained within 
five years before bringing the action in this state, it was not 
barred by our statute of limitations, which requires an action 
on a foreign judgment to be brought within five years. 


JURISDICTION. Where the courts of another state have 
jurisdiction of the subject-matter aud the parties, the merits of 
the controversy must be tried in such tribunals, and no defense 
is available in an action on such judgments in this state which 
could have been interposed in such courts. 


Error to the district court for Gage county. Tried 
below before APPELGET, J. 


E, O. Kretsinger and J. N. Rickards, for plaintiff in 
error, cited: Nesbitt v. Campbell, 5 Neb., 429. Holmes v. 
State, 17 Neb., 74. Gillette v. Morrison, 7 Neb., 266. 
Edgerton v. Wachter, 9 Neb., 501. Harrison v. Union 
National Bank, 12 Neb., 501. Eaton v, Hasty, 6 Neb., 
419. McElmoyle v. Cohen, 138 Peters, U. S., 312. Me- 
Arthur v. Goddin, 12 Bush (Ky.), 274. 


Hadett & Bates, for defendant in error. 
MAXWELL, J. 


This action was brought in the district court of Gage 
county, ona judgment recovered against the plaintiff in 
error in the state of Iowa. To this petition the plaintiff 
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in error filed an answer, as follows: ‘That on the 21st 
day of May, 1866, the defendant herein, contriving to 
cheat and defraud defendant, falsely and fraudulently pro- 
cured to be entered a judgment against this defendant in 
the district court of Clayton county, Iowa; that said pre- 
tended judgment was rendered upon a promissory note 
alleged to have been given by one James Packer and this 
defendant; that said note was a forgery, and was not signed 
by this defendant or by any other person authorized so to 
do, but by some person unknown to defendant, and with 
intent to cheat and defraud defendant; that thereafter the 
plaintiff, further contriving to cheat, wrong, and defraud 
this defendant, fraudulently and falsely procured judgment 
to be entered thereon, which said judgment is and was 
without jurisdiction, and wholly null and void, and was 
without any service of notice of summons or otherwise on 
this defendant, in person or otherwise, and was rendered 
without the knowledge or consent of defendant, and with- 
out any appearance on the part of this defendant in person, 
by attorney, or in any other way or manner whatsoever, and 
* which said judgment so fraudulently rendered and pro- 
cured is the judgment hereinbefore referred to; that the 
pretended judgment mentioned and described in the plaint- 
iff’s petition is but a continuation and revivor of said for- 
mer fraudulent and void judgment, and was entered with- 
out any further or different consideration than the judgment 
herein first mentioned and described. The defendant fur- 
ther says that he has been a resident of Nebraska for more 
than eight. years last past, and during said time resided in 
said state continuously, which fact was well known to the 
plaintiff herein, and that during all of said time the plaint- 
iff made no effort to enforce said judgment, nor apprised 
the defendant of the existence of the same; that on or about 
the 9th day of October, 1886, at a time when this defend- 
ant was temporarily in the state of Iowa, the plaintiff, 
further contriving to cheat and defraud this defendant, 
44 
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cansed a notice to be served upon defendant, and thereafter, 
in pursuance of said notice, caused and procured said first 
mentioned judgment to be revived and entered as a new 
judgment, which said judgment so revived is the judgment 
on which this action is founded and referred to in plaintiff’s 
petition, and was so revived for the purpose and with the 
intent to cheat and defraud this defendant, and to evade 
the statute of limitations of the state of Nebraska. 

“The defendant, further answering, says, that the judg- 
ment mentioned and described in the petition of plaintiff 
is but a revivor and continuation of a judgment heretofore 
rendered on, to-wit, the 21st day of May, 1866, in the 
district court of Clayton county, Iowa, which said judg- 
ment was fraudulent and void, and was entered upon a 
forged instrument and without service of summons or 
notice of any kind on this defendant, in person or other- 
wise, and was rendered without any appearance on the 
part of this defendant, either in person, by attorney, or in 
any manner whatsoever, and was so rendered with intent 
to cheat and defraud the defendant; that this defendant 
has been a continuous resident of the state of Nebraska 
for more than eight years last past, during all of which 
time his residence was well known to the plaintiff. The 
plaintiff, contriving to cheat and defraud the defendant, 
procured said judgment to be revived and entered of record 
as a new judgment, when in truth and in fact said pre- 
tended judgment is but a continuation of said former false 
and fraudulent judgment, and so rendered with intent to 
cheat and defraud this defendant, and no exccution has 
ever been issued on any of the above judgments su obtained 
in the state of lowa; and defendant says that the said 
cause of action did not accrue within five ycars next before 
the commencement of this action, and that the same is 
wholly barred by the laws of Nebraska, wherefore the 
defendant prays judgment against the plaintiff for his costs 
herein.” 
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A. demurrer to the answer was interposed and sustained, 
and the plaintiff in error not pleading further, judgment 
was entered in favor of the defendant in error for the sum 

of $325.30 and eosts. 

' Does the answer state a defense? We think not. It is 
admitted that the Iowa court, in the year 1886, obtained 
jurisdiction of the plaintiff in error by personal service. 
The fact that the judgment revived was recovered in 1866 
can make no difference. If the plaintiff in error had re- 
mained in this state no action could have been bronght here 
on the 1866 judgment, as it is expressly within our statute 
of limitations, and would be barred in five years. Code, 
sec. 10. Where, however, the plaintiff in error voluntarily 
went into the state of Iowa, and service was had upon him 
there, he must contest his rights in the tribunals of that 
slate, and if a judgment of revivor is obtained against him 
there, and an action brought on such judgment in this 

. state within five years from the time of its rendition, our 
statute of limitations will not constitute a defense. Neither 
can we retry the merits of the case in this state. If the 
facts as to the fraudulent character of the note and judg- 
ment are as the plaintiff in error alleges them to be, he 
should have brought such facts to the attention of the 
Towa court, which no doubt would have protected his 
rights. So of the statute of limitations. The judgment 
being valid where rendered, is valid here, and the demur- 
rer was properly sustained. The judgment of the district 
court is right, and is affirmed. 


JUDGMENT AFFIRMED. 


THE ether judges concur. 
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Mary F. Herron ET AL., PLAINTIFFS IN ERROR, V. 
CoLE BROTHERS, DEFENDANTS IN ERROR. 


1. Parties: ACTION AGAINST PARTNERSHIP. This case, as set 
out in the record referred to at length in the opinion, Held, 
Not to fall within the provisions of sections 24 and 25 of the 
code, as the process runs against the defendants individually, 
their firm or partnership relation being stated as descriptio 
persona. 


The method of suing and serving process pro- 
‘vided for by the above sections of the statute is cumulative, 
aud not exclusive of the method formerly pursued. 


The Evidence considered, And held, To sustain the verdict. 


Instructions given and refused, examined, And held, Rightly 
given and refused. 


5. Corporation: EVIDENCE: BURDEN OF PROOF. In order to 
throw the burden of proving its corporate existence wpon a 
corporation plaintiff, the allegation of the petition alleging such 
corporate character must be denied other than by a general de- 
nial of all the allegations of the petition not admitted to be true. 


Error to the district court for Pawnee county. Tried 
below before Broapy, J. 


L. C. Chapman, for plaintiffs in error. 


Serviceof process: Cleghorn v. Waterman, 16 Neb., 226. 
Leach v. Milburn Wagon Co.,14 Neb., 106. Whitman ». 
Keith, 18 Ohio St. 134. B.& M. BR. R. Co. v. Dick & 
Son, 7 Neb., 242. Amendment of petition: Field »v. 
Morse, 8 How. Pr., 47. Hollister v. Livingston, 9 How. 
Pr., 140. Bliss Code Pleading, Sec. 306. Verdict against 
evidence: Kemmil v. Wilson, 4 Washington, 308. Bough- 
ton v. U.S. 12 Court of Claims, 337. Right to maintain 
_ action: Hays v. Hathorn, 74 N. Y., 486. Towne v. 
Wason, 128 Mass., 517. Woodsum v. Cole, 10 Pac. Rep., 
331. Morse v. Godfrey, 3 Story, 364, 389. Instructions: 
Levi v. Latham, 15 Neb. 509. Sons of Temperance v. 
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Brown, 9 Minn., 157. Bliss Code Pleading, Sec. 246, 247, 
249. State v. Taylor, 12 Ohio State, 1383. U. 8. Bank 
v. Stearns, 15 Wend., 314. Lord v. Bigelow, 8 Vt., 445. 


Humphrey & Iindsay, for defendants in error, cited: 
Civil Code, Sec. 144. Reed v. Beardsley, 6 Neb., 493. 
Mills v. Miller, 3 Neb., 87. Farris v. Merritt, 63 Cal., 118. 
Hawes on Parties, Sec. 35. Overall v. Ellis, 32 Mo., 326. 
Carper v. Munger, 62 Ind., 481. Hunter v. Levan, 11 
Cal., 12. Dulles v. DeForest, 19 Conn., 201. Me Wil- 
liams v. Bridges, 7 Neb., 419. 1 Parsons Notes and Bills, 
218. 


Coss, J. 


This cause was originally brought in the county court of 
Pawnee county, where the plaintiffs recovered judgment for 
the amount of their claim, being the principal and interest 
after due, according to the terms of a promissory note. 

The defendants appealed the cause to the district court 
of said county, where the plaintiffs declared on a promis- 
sory note made and executed by the defendants Herron & 
Chapman, partners, to Williams & Brown, for the sum of 
$140, payable on or before the first day of September, 
1884, at bank of George & Davis, in Burchard, Nebraska. 
That before said note became due, and for a valuable con- 
sideration, the same was transferred by endorsement and 
sold to the plaintiffs, who were then the owners and hold- 
ers thereof (setting out a copy of the note and endorse- 
ment), with the allegations that the said note had long been 
due and unpaid, etc., and that there was then due and pay- 
able from said defendants to said plaintiffs upon said 
promissory note the sum of one hundred and forty dollars, 
and interest thereon from September 1, 1884, at the rate 
of seven per cent per annum, ete. Afterwards, by leave 
of the court, the plaintiffs amended their said petition by 
adding the words “a corporation,” after the names of the 
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plaintiffs in the title, and the words, “a corporation duly 
organized and existing under the laws of the state of Iowa,” 
after the words “the plaintiffs,” in the introductory part 
of the petition. 

The defendants filed their answer, consisting, first, of a 
- general denial; second, that on or about the Ist day of 
May, 1884, there was a pretended firm doing business in 
the city of Tecumseh, etc. ; that said city of Tecumseh was 
the principal place where the said pretended firm did its 
business; the said pretended firm was known and did busi- 
ness in-the firm name of Williams & Brown; that they had 
been doing business in said firm name for a longer period 
of time than twenty days from the date of the note men- 
tioned in plaintiffs’ petition; that the individual names of 
the persons composing the said firm were A. H. Williams 
and J.D. Brown; that A. H. Williams, the Williams of the 
said firm of Williams & Brown, at the town of Burchard, 
in Pawnee county, did propose to and offer for sale the 
note described in plaintiffs’ petition, to George & Davis, 
bankers, at their bank, on or about May 25, 1884, and 
that said A. H. Williams then and there endorsed the note 
for the purpose of’ selling and disposing of the same, as 
follows: “ Williams & Brown,” “A. EL. Williams,” which 
endorsement is the endorsement set out in plaintiffs’ peti- 
tion; that the said George & Davis, after the said endorse- 
ment was made for the purpose aforesaid, refused to buy 
the said note; that the purpose for which the endorsement 
was made thereby entirely failed ; that afterwards the said 
note was by A. H. Williams turned over to said J. D. 
Brown, with the said endorsement remaining thereon, which 
was not erased; that the said pretended firm of Williams 
& Brown, at the time they pretended to form said firm 
and engage in business as aforesaid, did not make and 
severally sign, acknowledge, and deliver to, and file with 
the clerk of Johnson county, or Pawnee county, a certifi- 
cate (here follows a description of the certificate) required 
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by statute to be made and filed with the county clerk by 
all firms and private partnerships, ete.; that the said Wil- 
liams & Brown were not incorporated, etc.; that they held 
tliemsel ves out to, and induced the public to believe them 
to be a lawful firm, composed of A. H. Williams and J. 
D. Brown, when in truth and in fact they were not; that 
the said representations were made and said inducements 
held out for the purpose of defrauding and misleading the 
public, and to avoid equitable defenses which auy person 
might have, and to enable them to defeat the ends of jus- 
tice; that the said Williams & Brown is an illegal and fic- 
titious firm, and that defendants had no knowledge until 
-a long time after suit was brought against them that ‘said 
firm was an illegal and pretending firm; that the endorse- 
ment that was made at the time by the said A. H. Wil- 
liams, when he offered to sell the same to George & Davis 
as aforesaid, aud which is set out in plaintiffs’ petition, is 
the only endorsement that was ever made upon the said 
note, and that the same has never been accepted by the 
plaintiffs; that J. D. Brown never endorsed the note set 
out in plaintiffs’ petition, and that no person ever did so 
for him; that the endorsement made by A. H. Williams, 
above described, is the only one that had ever been made 
upon said note; that said note was placed in the bank of 
Russell & Holmes by A. Canfield for J. D. Brown, as 
collateral, and that the note was not endorsed by any one 
at the time of placing it in the bank of Russell & Holmes, 
except that of A. H. Williams, at Burchard, which is the 
endorsement set out in the petition ; that said note was not 
accepted by the plaintiffs at the time it was left with Rus- 
sell & Holmes as collateral; that the plaintiffs are not the 
real parties in interest, as required by Sec. 29 of the code; 
that defendants are not suing in the capacity of any of the 
persons named in See. 32 of the code; that there was and 
is no consideration received or paid ‘by these plaintiffs to 
Williams & Brown for the note, and therefore it was of no 
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advantage whatever to Williams & Brown or A. H. Wil- 
liams to obtain the endorsement set out in plaintiffs’ peti- 
tion; that the endorser of said note, Williams & Brown, 
is a fictitious firm, and the same never was in legal exist- 
cnee, and that they never had power to endorse and receive, 
or to have made in their firm name of Williams & Brown, 
such negotiable instrument. 

There was a trial to a jury, which found for the plaint- 
iffs, and assessed their damages at $166.40. 

Special findings were submitted to the jury, which were 
returned as follows: ' 

I. Did the defendants execute the note sued on? An- 
swer. Yes. 

II. If you answer the first interrogatory in the affrm-_— 
ative, did the defendants receive a valuable consideration 
- for the note? Answer. Yes. 

III. What is the aggregate amount of the principal 
and interest of the alleged note copied in the petition? 
Answer. $166.40. 

The defendants bring the cause to this court on error, 
and assign the following errors: 

1. The district court had no jurisdiction of the de- 
fendants. 

2. Nor of the subject-matter. 

3. The court erred in giving to the jury instructions 1, 
3, 5, and 6, asked for by plaintiffs. 

4, And the instruction 2, given on its own motion. 

5, And in refusing instructions 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, and 16, asked for by defendants. 

6. And in giving to the jury special findings. 

7, And in admitting the evidence of Charles A. Holmes’ 
first. deposition, in Q. 1, 2, 3, 4, 6, and same witness’ sec- 
ond deposition, Q. and A. 2, 3, 4, 5, over objections and 
exceptions thereto. 

8. And in admitting Q. and A. 6 and 9 of Cyrus 
Townsend’s deposition, over objections and exceptions 
thereto. 
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9. And in admitting Q. and A. No. 3 of J. D. Brown’s 
deposition, over objections and exceptions thereto. 

10. And in excluding Q. and A. 6, 8, and 9 of the 
deposition of J. L. Young, over objections and exceptions 
thereto. 

11. In overruling and not sustaining defendants’ mo- 
tion at p. 83 of the record. 

12. In overruling the motion for a new trial. 

13. In rendering judgment for the plaintitts and against 
the defendants. 

Such of the errors as are discussed by plaintiffs in error 
in the brief of counsel will be considered. 

The first point arises under the Ist and 2d assignments, 
and has reference to the mode of service of the original 
summons in the action, The defendauts are sued as Mary 
F. Herron and William H. Chapman, partners, doing bus- 
iness as Herron & Chapman, in Nebraska. The return of 
the sheriff is to the effect that, on the 22d day of December, 
1884, he served the within named William H. Chapman, 
and on the 23d day of December, 1884, the within named 
'M. H. Herron, by delivering to each of said defendants, 
etc. The contention of counsel is, that the suit is against a 
partnership, a firm doing business within this state, and 
that, under section 25 of the code, in order to give the court 
jurisdiction of said firm a service must have been made by 
leaving a copy of the writ at their usual place of business. 

Sections 24 and 25 of the code read as follows: 

“Sec. 24. Any company or association of persons 
formed for the purpose of carrying on any trade or busi- 
ness, or for the purpose of holding any species of prop- 
erty in this state, and not incorporated, may sue and be sued 
by such usual name as such company, partnership, or asso- 
ciation may have assumed to itself or be known by, and it 
shall not be necessary in such case to set forth in the pro- 
cess or pleading, or to prove at the trial, the names of the 
petsons composing such company. 
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“Sec. 25. Process against any such company or firm 
shall be served by a copy left at their usual place of doing 
business within the county, with one of the members of 
such company or firm, or with the clerk or general agent 
thereof, and executions issued on any judgments rendered 
in such proceedings shall be levied only on partnership 
property.” 

These provisions give a cumulative remedy to, as well as 
agaiust, unincorporated companies, associations, and firms 
organized for the purpose of trade or business, and actually 
carrying on trade and business in this state. So far as the 
same relate to the service of process, it is often of great 
convenience, enabling a plaintiff to bring a company, asso- 
ciation, or firm composed of a number of persons into court 
by the service of process by leaving a single copy thereof 
at their place of business, but it does not exclude a plaint- 
iff from serving his process personally on each member of 
such association, company, or firm, if he choases. 

The object of process and its service is twofold. First, 
to give the court jurisdiction; and, second, to give notice 
to the parties. “While in this ‘class of cases a plaintiff may, 
without setting ont the individual names of the persons 

composing the company, association, or firm, sue it by name, 
"by such usual name as they may have assumed to be known 
by, and in that case make service as hereinbefore stated ; 
but in that case his judgment and execution will only go 
against the property of’ such company, association, or firm, 
and not against that of the individual members thereof. 
' But there is nothing in these provisions, nor in the stat- 
ute, so far as I am advised, to prevent a plaintiff from - 
proceeding against the members of such company, associa- 
tion, or firm, although he may also describe the party as a 
copartner, and set out the firm name by which the co- 
partners are known; and in that case service should be 
made on the members individually, or if not found, by 
leaving copies at their usual place of abode. In the case 
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at bar, the plaintiff seems to have sufficiently complied 
with the law in these respects. 

The next point raised by the plaintiffs in error is, that 

‘the plaintiffs, by inserting the words @ corporation, after 
the words Cole Brothers, brought a new and different party 
plaintiff into the case, and that the same was not properly 
an amendment, 

By reference to the transcript, it appears that the trans- 
script from the county court, where this cause was originally 
tried, was filed in the district court on April 8, 1885. On 
the 8th day of June, following, the plaintiffs filed their 
petition in the district court. On the 7th day of December, 
following, leave was given to file an amended petition 
within thirty days, and on the 31'st of the same month the 
amended petition was filed. On May 4, 1886, defendants 
moved to dismiss the appeal for want of. prosecution, which 
motion was, on the next day, overruled, whereupon the 
defendants withdrew their demtrier’ (the first mention of a 
demurrer in the transcript), and the court grants twenty 
days to file the defendants’, answer, and cause continued. 
On the 10th of May defendants filed their answer, a sum- 
mary of which is above given. There is no record, there- 
fore, upon which to found the objection to the amendment 
of the petition. It does not appear that such amendment 
brought into the case either a new party or a new cayse of 
action ; if it did, the time to have taken advantage of it was 
-either before the answer, or in the answer, neither of which 
was done. Counsel seem to contend that this question was 
raised by the motion to dismiss for the want of prosecu- 
tion. We cannot agree to that view. 

The next point is, that the amended petition does not 
state a cause of action, in that the-plaintiffs do not thereby 
claim that there is “due them on said note a specific sum 
which they claim.” Plaintiffs’ in error brief was evidently 
prepared and printed before the proceediug by which the 
defendant in error, upon suggestion of a diminution of 


700 SUPREME COURT OF NEBRASKA, 


Herron v. Cole Bros. 


the record of the amended petition, obtained leave and filed 
a correct transcript from the district court. The copy of 
the amended petition so supplied is not open to the objec- 
tion here made. 

The next point raised is, that the verdict is not sustained 
by the evidence. The deposition of C. A. Holmes was 
read in evidence at the trial. He testified that he was a 
member of the firm of Russell & Holmes, of Johnson 
county, Nebraska. He had in his possession, produced and 
attached to his deposition, the original note sued on. In 
answer to the question, when and how he first came into 
the possession of the note, by whom the same was given, 
and for what purpose, he stated: “In the month of July or 
August, 1884, the note was placed in the bank of Russell 
& Holmes by J. D. Brown, or A. Canfield for him, as col- 
lateral to certain notes given by J. D. Brown to the plaint- 
iffs, of which we notified them; that on August 30, 1884, 
deponent mailed the note to George & Davis, bankers, at 
Burchard, Nebraska, for collection; that after considerable 
correspondence with George & Davis about the note, they 
. were instructed to send it to plaintiffs’ attorney for collec- 

tion.” ; 
The deposition of Cyrus Townsend was also read in 
evidence, stating that he resides at Tecumseh ; that he is 
acquainted with some of the parties to this suit, and that he 
was present at Burchard and delivered for J. D. Brown to 
Herron & Chapman, there, in June, 1884, a quantity of 
lightning rod material ; they accepted the material, light- 
ning rod, balls, vanes, points, and braces, and seemed well 
pleased with it; that he left Tecumseh on Sunday at 5 
A.M., and reached Burchard at 5 P.M., drove to the hard- 
ware store of Herron & Chapman, there met Mr. Williams, 
who said he would go up to Mr. George’s and get Mr. 
Chapman, of the firm of Herron & Chapman, and return. 
Mr. Chapman said he was glad that I had arrived, as there 
was a man there who wanted. to have his house rodded ; 
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then we unloaded the rods, counted all the balls, vanes, 
and braces to see that it was all there to complete the 500 
feet, and then he said that would be all for now, and for 
deponent to come around early in the morning and show 
him how to work the rod before going away. Went up 
there next morning, picked out what rod it required for 
this house, went into the store, and Williams told him we 
had better settle now and take his note; they made out the - 
note, it was signed by that young man, the witness thought 
was Chapman. They were both there, Mr, Chapman 
and Mr. Herron. When the note was signed, witness gave 
it to Williams, who said that he was going now, but wit- 
ness should stay and show how to rod that house. Wit- 
ness stayed and helped to do the job. The note given was 
for $140. Williams took it and went down to George & 
Davis’ bank, and wanted some money on it, or wanted 
to cash it all, but said they wanted too much per cent, and 
he wouldn’t sell it. Witness saw Williams endorse the 
note, and offer to sell it in the bank. Mr. Williams had 
the contract for rodding this house at 40 cents per foot, 
and he turned the contract. over to Herron & Chapman, if 
they would make this purchase of him. Witness identified 
the note purchased by ©. A. Holmes, and attached to his 
deposition, as the note given to Williams by Herron & 
Chapman at the time mentioned in his deposition, and the 
one witness saw endorsed in the bank and offered for sale 
to George & Davis. 

The deposition of J. D. Brown was introduced in evi- 
dence, in which he stated that he was acquainted with the 
parties to the action; that he is the partner of Williams & 
Brown, to whom the note in suit was given by Herron & 
Chapman, of Burchard; that the same was given for 
lightning rod material, in 1884; that the note sued on and 
identified by C. A. Holmes in his deposition is the same 
note that was turned over to me by Williams and Cyrus 
Townsend when they returned from Burchard. “TI fur- 
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nished the goods and received the note of Herron & Chap- 
man, through the hands of Williams.” 

Q. State whether or not you endorsed said note. If 
so, to whom, and for what purpose? 

A. I did not; the endorsement is in the handwriting 
of A. H. Williams, one of the payees of the note, and I 
am well acquainted with the handwriting of A. H. 
Williams. 

Q. State whether or not the endorsement was made in 
the usual course of business, and for a valuable consid- 
eration ? 

A. Yes, it was placed as collateral against my notes in 
the bank of Russell & Holmes, which they held for Cole 
Brothers, of whom I purchased the lightning rod material, 
and they were to take this note and apply to my notes. 

Q. State any of the facts in connection with the sale 
of such material, or the giving .or endorsement of such 
notes, that you remember? 

. A. I furnished the material for which the note was 
given, and received the note in payment of the material, 
which consisted of 500 feet of 2 inch galvanized light- 
ning rod, and fixtures, balls, vanes, braces, and points, 
sold to Herron & Chapman at the time at which the 
note was given, and that I turned this note over to Rus- 
sell & Holmes to pay my note given to Cole Brothers, and 
same was due before the note sued on became due. 

The second deposition of Charles A. Holmes, given in 
evidence, stated that, during the summer of 1884, July or 
August, his firm, Russell & Holmes, received from Cole 
Brothers collection against J. D. Brown, and received 
from Brown, or from Canfield for him, a note against Her- 
ron & Chapman as collateral “to the notes we had against 
Brown. This collateral note is the note in controversy ;” 
that at the present time, as agent for Cole Brothers, Rus- 
sell & Holmes hold indebtedness against Brown and in 
favor of Cole Brothers, consisting of three notes in favor 
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of Cole Brothers against J. D. Brown. On one there is a 
balance due of $3; two others dated June 6, 1884, both 
due October 1, 1884, with interest at ten per cent from 
date; one for $44.30, the other $47.35; nothing has been 
paid on either, the total due $117; that this is the same 
paper we held for Cole Brothers when the Herron & 
Chapman note was taken. 

From this testimony, adduced on the trial and sub- 
mitted to the jury, I think the evidence fully supports the 
verdict. 

The next point by the plaintiffs in error in the brief is, 
that the action is not brotight in the name of the real 
party in interest. To this there are cited a number of 
cases, nearly or quite all of which are to the point that, 
when a note of a third person is transferred bona fide be- 
fore due, as collateral security to an existing debt held by 
the transferee against the transferer, without an obligation 
to do so, and both parties are left in respect to the pre- 
existing debt in statu quo, no new consideration stipulating 
for delay or credit being given or right parted with by the 
creditor, he is not a holder of the collateral for value in 
the usual course of trade, and receives it subject to all the 
equities existing against it at the time of the transfer. 
This proposition is fairly supported by the authorities 
cited, but I do not think this question arises in this case. 
No point is made by the plaintiffs in error in the brief, 
nor by the petition in error, that they were prohibited 
from proving any fact tending to show a defense, either 
legal or equitable, to the note, but their contention seems 
to be that, because the plaintiffs did not take the note in 
such manner as to free it from all legal and equitable de- 
fenses, that they are not the real parties in interest. 

It is only necessary to state this proposition to discover 
its fallacy. 

The next point made is, that the court erred in not giv- 
ing instructions 11, 12, and 13, as follows: 
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“11. The jury is instructed that when a debt not yet 
due, and a collateral bill or note is endorsed as security, 
and that there is an agreement for delay until the collateral 
shall mature, such an agreement by the creditor constitutes 
a consideration, and makes him a holder for value. You 
are instructed that in this case there is 10 evidence show- 
ing that these plaintiffs agreed to delay until this note at 
issue became due, and that the plaintiffs as holders of the 
note as collateral security are not bona fide holders for 
value in the usual course of business. 

“12, That if you believe from the evidence that J. D. 
Brown transferred the note sued on to these plaintiffs to 
secure a pre-existing debt, in respect to which both parties 
are left in statu quo, and without plaintiff parting with 
any right which he had at the time of the transfer therein, 
that in that case the plaintiffs are not holders of the note 
for value in the usual course of trade, but he receives it 
subject to all the equities existing against it at the time of 
the transfer. 

“13. That the mere ‘transfer of such collateral to the 
plaintiffs in the manner pointed out in the foregoing instruc- 
tion, raises no presumption of a stipulation for further time 
on the pre-existing debt which will appear to defeat the equi- 
ties of the defendants existing at the time of the transfer.” 

These instructions, asked and refused at the trial, are 
based on the proposition above referred to, aud were not 
applicable to the pleadings or evidence in the case, and 
were therefore properly refused. 

The next point is that of the refusal of the court to 
give the following instruction asked by defendants: 

“That the mere acts of writing the names of Williams 
& Brown, A. H. Williams, on the back of this note, is not 
sufficient to constitute an endorsement of the note, but to 
complete it as such the further act of delivering by Wil- 
liams & Brown to the plaintiffs, with the intention of giv- 
ing them legal title to it, is necessary.” 
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What is said in reference to the 11th, 12th, 13th, apply 
equally to the 7th. 

They also make a point on the refusal to give the 5th 
and 15th instructions asked, as follows : 

“5, That in the state of Nebraska an action must be 
prosecuted in the name of the real party in interest; that 
to entitle the plaintiffs to maintain this action upon the 
note at issue in the pleadings, the plaintiffs must be the 
legal owner and have right of possession of the note, and 
such ownership must be sufficient to protect the defendants 
upon a recovery against them from a subsequent action ; 
and that it is competent, therefore, for the defendants to 
show, if they can, that the plaintiffs paid no considera- 
tion for the note, and that they are not the legal owners 
of it.” 

“15. The jury is instructed that the plaintiffs are suing 
the defendants upon a promissory note which has the ap- 
pearance of being signed by a firm or partnership, and if the 
jury should find from the evidence that these defendants 
were, at the date of the note, a firm or partnership, and 
that the note was executed by either of the defendants for 
the firm or partnership without the consent of the other, 
the burden of proof is upon the plaintiffs to prove that 
the firm or partnership was a trading firm or partnership, 
or that the giving of the note was necessary to the carry- 
ing on the business of the defendants at the time as a firm 
or partnership, or that it is usual for such firm or part- 
nership, as the evidence shows the defendants to have been, 
to execute promissory notes; and if you find that the 
plaintiffs have failed in this proof, you must then find for 
the defendants.” 

I see no special objection to the law so far as stated in the 
5th instruction, and in a case to which such law is appli- 
cable it is probable such instruction would be deemed 
proper to be given. It is in accordance with the Cali- 
fornia case of Woodswm v. Cole, 10 Pacific R., 331, cited by 

45 
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counsel for plaintiffs in error, but it is not applicable to 
either the pleadings or evidence in the case at bar. 

The same may be said of the 15th instruction. No 
foundation is laid, either in the pleadings or by evidence 
adduced or offered, to which said instruction as presented 
would apply. Ido not think that in a case such as sug- 
gested by the instruction offered, the burden of proof 
would be thrown upon the plaintiffs to prove the nature 
and character of the partnership. 

The evidence in the case at bar proves that the partner- 
ship of the defendants was a trading partnership; that they 
kept a hardware store at Burchard; hence it necessarily 
followed that each partner held out the other to the world 
as authorized to transact business for the firm, including: 
the signing of promissory notes for hardware purchased. 
The weight of evidence is to the effect that the note in 
question was given for hardware sold and delivered. The 
only portion of said instruction proper under the plead- 
ings and evidence had been given in the 2d instruction, 
probably given by the court on its own motion, as follows: 

“Tn order to make out a prima facie case, the plaintiffs 
must prove the making of the note by the defendants, and 
the transfer to plaintiffs by the payees of the note. If the 
plaintiffs have proved this, you must find for the plaint- 
iffs, unless the defendants have shown by a preponderance 
of evidence that there was no consideration for the making 
of the note. Here some mooted questions of law arise 
that may be taken care of hereafter, without in any event 
causing another trial, by your answering the three special 
findings submitted to you, which you will answer and re- 
turn together with your general verdict.” 

It will be here observed that the court refers to the spe-_ 
cial findings submitted to the jury. And these findings 
must be held to settle the facts, as far as this case is con- 
cerned, as there found, that the defendants executed the 
note sued on, and that they received a valuable considera- 
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tion therefor; also as to the amount of principal and inter- 
est due to the date of the judgment. 

The plaintiffs in error also make the point that the 
court erred in refusing to give the 16th instruction, as 
follows: 

“16. The jury are instructed that the plaintiff is suing 
as a corporation duly organized under the laws of Iowa, 
and that the defendants have in their answer made a gen- 
eral denial to plaintiffs’ petition, the pleadings as they 
stand form a general issue of the matter thus pleaded. 
You are instructed under this general issue it is the duty 
of the plaintiffs suing as a foreign corporation, organized 
under the laws of and in the state of Iowa, to prove by a 
preponderance of the testimony their corporate charter, 
and if you find from the evidence that the plaintiff has, 
not proven those facts by a preponderance of the testi- 
mony, your verdict must be for the defendants.” 

As to this point it will be sufficient to say that it came 
squarely before this court in the case of the National Life 
Insurance Company v. Robinson, 8 Neb., 452. The action 
was brought by the corporation against A. J. Cropsey, to 
foreclose a mortgage of real estate. Seth Robinson, hold- 
ing a junior mortgage of the same, was made a party de- 
fendant. He answered, after first denying all knowledge 
or information as to the plaintiff’s cause of action, and 
denied all the facts of the petition except as to his own 
lien. The cause went to a referee, who reported, “that the 
plaintiff claimed to be a corporation empowered to do bus- 
iness in the district of Columbia, but was only empowered 
to sue in the circuit and district courts of the United 
States, and as a conclusion of law that said corporation 
cannot bring the suit in this court.” Judgment having 
been rendered accordingly in the district court, the plaint- 
iff appealed. The court, in the opinion, say that, “the an- 
swer of the defendant Robinson did not put in issue the 
corporate existence of the plaintiff, nor its power to sue 
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in said court; that could only be done by demurrer, or 
by special denial in the nature of a plea in abatement. 
1 Chitty Plead., 448, and the authorities there cited in 
Note 2.” See Zunkle v. Cunningham, 10 Neb., 162; and 
Dietrichs v. L. & N. W. R. B., 13 Id., 48. 

I see no reason for departing from the rule as laid 
down in that case. No doubt the defendant’s general de- 
nial at the commencement of his answer was sufiicient to 
put in issue the execution and delivery of the note, but it 
is evident that the defense relied upon, and to which the 
answer is almost entirely devoted, is that of the illegality 
of the firni or partnership of Williams & Brown, by rea- 
son of their neglect to execute and file a certificate of part- 
nership, as provided by statute. Defendants, at the trial, 
introduced the deposition of J. L. Young, county clerk of 
Johnson county, and thereby proved the non-existence of 
such certificate on the records of the county. I deem it 
immaterial that the witness speaks of the articles of in- 
corporation, for articles of copartnership, doubtless in- 
tended. While according to the letter of the statute the 
continuing of such firm to do business as a firm, for a 
length of time exceeding twenty days, without recording 
articles of copartnership, would have subjected each mem- 
ber of the firm to the payment of a fine, I do not think it 
would render the acts of the firm illegal. But as the point 
is not presented in the brief of counsel or the bill of ex- 
ceptions, it will not be examined. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur, 
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THE Strate, EX REL. Fremont, E. & M.V. R. R. 
Co., v. H. A. Bascock, AupItorR oF PuBLic 
Accounts, anD GinpEert L. Laws, SECRETARY 
or STATE. 


1. Cities of Second Class. Section 1 of the act entitled, “An 
act to provide for the organization, government, and powers of 
cities and villages,’ approved March 1, 1879, Held, To create, 
by the terms and force of said act, all towns and villages contain- 
ing to exceed fifteen hundred and less than fifteen thousand in- 
habitants into cities of the second class, without any acceptance 
or other act of such town or city, or of its inhabitants, 


VILLAGES: BONDS. A city thus created out of a vil- 
lage possessed of a president and board of trustees may, until 
the election of a mayor and council, exercise the ordinary pow- 
ers of a city of the second class, including the ordering of an 
election to vote bonds, and the issuing of bonds duly voted 
through the instrumentality and agency of the said president 
and trustees. 


OriGinaL application for mandamus to compel defend- 
ants to register bonds issued by the city of Wahoo, and 
delivered to the relator. 


John B. Hawley and N. C. Abbott, for relator, cited: 
State v. Holden, 19 Neb., 249. 


William Leese, Attorney General, for respondent, cited : 
State v. Kinzer, 20 Neb., 176. People v. Porter, 6 Cal., 26. 
State, ex rel. McHenry, v. Jenkins, 43 Mo., 265. State v. 
Robinson, 1 Kan., 17. 


Coss, J. 


Section 1 of the act entitled, “An act to provide for the 
organization, government, and powers of cities and vil- 
lages,” approved March 1, 1879, provides that, “All cities, 
towns, and villages containing more than fifteen hundred 
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and less than fifteen thousand inhabitants.shall be cities 
of the second class, and be governed by the provisions of 
this chapter, unless they shall adopt a village government, 
as hereinafter provided.” Laws 1879, 193. 

It does not appear from the record before me what was 
the number of the inhabitants of Wahoo at the date of 
the taking effect of this act, but it may be presumed that 
it was less than fifteen hundred; but it does appear from 
the answer that, at the date of the notice and call for the 
election to vote the bonds involved in this proceeding, the 
number of such inhabitants exceeded fifteen hundred. 

The question presented is, whether at that date Wahoo 
had, by the force and effect—the jus vigore of the said act, 
become and was a city of the second class, and as a second- 
ary question, had such city, if it existed, the power, 
through the instrumentality and agency of the president 
and board of trustees of the late village of Wahoo, then 
in fact exercising municipal control, to order said election, 
issue the notice therefor, etc.? Neither the village nor the 
inhabitants of Wahoo had accepted a city charter, nor 
done any act to signify an intention to organize as a city. 
But this was not necessary. “The rule which applies to 
private corporations, that the incorporating act is ineffec- 
tual to constitute a corporate body until it is assented to or 
accepted by the corporators, has no application to statutes 
creating municipal corporations. These are imperative 
and binding without any consent, unless this act is ex- 
pressly made conditional.” 1 Dill. Munic. Corpt., 3d Ed., 
Sec. 44. 

In addition to the construction of the laws generally on 
this subject, as above, by the most approved authority on 
this branch of the law, a brief examination of the legis- 
lation of our own state cannot fail to confirm the view 
that, by virtue of the act in part above quoted, all towns 
and villages which at the date of its taking effect had to 
exceed fifteen hundred and less than fifteen thousand in- 
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habitants, withont any act on their part or on the part of 
their inhabitants, became posséssed of the powers enumer- 
ated in said act, or expressly bestowed upon cities of the 
second class by law; and it necessarily follows that all 
towns and villages which at that date contained less than 
fifteen hundred inhabitants, but whose inhabitants should 
at 4 subsequent date exceed that number, then by force of 
the act itself, possess all such powers. 

The act of 1878, Gen. Stats., 186, provided by section 
1 that, “All cities and towns of the state of Nebraska 
containing more than five hundred and less than fifteen 
thousand inhabitants shall be cities of the second class.” 

Section 2 makes provision for cities then organized under 
a former act, as well as all cities and towns organized and 
acting under any special charter or statute passed by the 
legislature or state of Nebraska, becoming organized under 
said act, to-wit, by passing an ordinance, and causing the 
same to be published, ete. 

This provision was found to be cumbersome and unnec- 
essary, so that the act of 1879, which repeals that of 1873, 
requires no act on the part of the villages or towns upon 
which it operates, or of their inhabitants; but by the cre- 
ative power of the legislature makes them cities of the 
second class, but nevertheless points out the manner by 
which the inhabitants of any such city may take themselves 
out of the operation of such law and adopt or re-adopt a 
village organization. 

The statute also provides for the division of cities of 
the second class into “not less than two nor more than six 
wards, as may be provided by ordinance of the city coun- 
cil thereof,” etc. It also provides for the election of a - 
mayor, clerk, treasurer, city engineer, police judge, and 
councilmen, “‘at the time of holding the general city elec- 
tion for each year.” Section 60 provides that the general 
city election shall be held “on the first Tuesday of April 
of each year.” Comp. Stat., art."I., Ch. 14, 
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Now, as we have seen, this act became in force on the 
first day of September. No provision is made for the elec- 
tion of a mayor or councilmen in any city created by its 
provisions until the first day of April of the following 
year. For the term of seven months, then, the entire cor- 
porate power of the city must remain dormant, in desue- 
tude, unless such corporate power can be exercised by such 
city through and by the use of the organic machinery of 
the superseded village or town government. This, of 
course, necessarily applies only to those villages and towns 
that at the date of the act contained the necessary number 
of inhabitants. But the same thing in principle would 
happen in every case. We have seen that the provisions 
of the act operate upon those villages and towns which had 
not at the date of its taking effect the required number of 
inhabitants, just so soon as, by reason of the increase of its 
population, the inhabitants of such town or village reach 
the required number. This may be the day following that 
of the general city election. In such case, if for a whole 
year the powers of the city are exercised at all, it must be 
done through the officers of the old organization. 

Section 1 of chapter 45 of the Compiled Statutes, pro- 
vides as follows: 

“Section 1. That any county or city in the state of 
Nebraska is hereby authorized to issue bonds to aid in the 
coustruction of any railroad, or other work of internal im- 
provement, to an amount to be determined by the county 
commissioners of such county, or the city council of such 
city, not exceeding ten per centum of the assessed valuation 
of all taxable property in said county or city; Provided, 
The county commissioners or city council shall first submit 
the question of the issuing of such bonds to a vote of the 
legal voters of said county or city, in the manner provided 
by chapter nine of the R vised Statutes of Nebraska for 
submitting to the people of a county the question of bor- 
rowing mon*y.” 
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Section 14 of the same chapter provides that: “Any 
precinct, township, or village (less than a city of the second 
class) organized according to law, is hereby authorized to 
issue bonds in aid of works of internal improvement, 
highways, bridges, railroads, court-house, jails, in any part 
of the county, and the drainage of swamp and wet lands, 
to an extent not exceeding ten per cent of the assessed 
value of the taxable property at the last assessment * * 
in the manner hereinafter directed.” Then follows a pro- . 
vision requiring a petition signed by not less than fifty 
freeholders, to be presented to the county commissioners, 
and authorizing such commissioners, upon the receipt of 
such petition, to give notice and call an election in such 
precinct, town, or village, for the issuance of such bonds. 
I think that the sole reason for this distinction is, that 
in the opinion of the law-makers there was no power in a 
precinct, town, or village to call an election, and it was 
probably not deemed safe to invest them with such powers. 
But it will be observed that county commissioners are in- 
vested with no power to call an election to vote the bonds 
of a city. This power is vested in the common council of 
the city. Such is the letter of the law, but its real intent 
and meaning is to vest this power in the body politic— 
the city. The whole power of the city as a body politic 
is ordinarily exerted and exercised directly or indirectly 
through the mayor and common council. But they are 
not the body politic; it may exist without them, whatever 
dicta may be found to the contrary as to cities existing 
under royal charter. And I think that, after a city has 
been spoken into existence by the legislative fiat, and before 
an election of a mayor and councilmen has been held, the 
powers of the corporation, including those of calling an 
election and issuing bonds voted thereat, may be exercised 
by a president and board of trustees actually in office in 
such city. 

These being the only questions presented, I think that 
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the bonds were lawfully issued, and that the writ ought 
to go. 


WRIT AWARDED. 
MAXWELL, J., concurs. - 


Reese, Cu. J., did not sit, 


THe OmaHA Beit Rartway CoMPANy, PLAINTIFF 
IN ERROR, V. WINNIE McDERMOTT, DEFENDANT 
IN ERROR. : 


1. Trial: EVIDENCE. Error cannot be successfully assigned upon 
the admission of evidence by a trial court, whicb was admitted 
by the consent of the complaining party, no objection having 
been made thereto. 


2. Eminent Domain: RAILROADS: DAMAGES. The rule for 
estimating damages to real estate resulting from the construction 
of arailroad contignous or adjacent thereto, is the difference in 
the value of the real estate before and after the construction of 
the railroad, uninfluenced by the increase or depreciation of 
property valnes generally in the neighborhood. 


3. Instructions asked by plaintiff in error and refused by the 
court, examined, And Held, To have been properly refused. 


Error to the district court for Douglas county. Tried 
below before NEVILLE, J. 


George E. Pritchett, for plaintiff in error, cited: B. & 
M. R. R. Co. v. Bebec, 14 Neb., 463. Yost v. Conroy, 92 
Ind., 464. City of Denver v. Bayer, 7 Col.,113. C&P. 
R. R. Co v. Francis, 70 U1, 238. Eberhart v. C,, M& 
St. P. Ry., Id., 347. Gottschalk v. C1, B. & Q. R. R., 
14 Neb, 551. 
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J. J. O’} Connor and C. A. Baldwin, for defendant in 
error, cited: Schaller v. Omaha, 23 Neb., 325. 


Rees, Ca. J. 


This action was commenced in the district court of 
Douglas county, and was for damages resulting to real 
estate from the construction of the Omaha Belt Railway 
along the streets adjacent to and abutting upon the property 
alleged to have been damaged. 

The real estate described in the petition as belonging to 
defendant in error is lots one and two in block two hun- 
dred and a half in the city of Omaha, being one hundred 
and thirty-two feet front on 15th street, and one hundred 
and thirty-two feet on Izard street. 

A trial to a jury resulted in a verdict in favor of defend- 
ant in error for the sum of $3,000, upon which judgment 
was rendered. To reverse this judgment this proceeding 
in error has been instituted. 

The first contention on the part of plaintiff in error in 
its brief is, that the verdict is against the evidence and not 
supported thereby. 

It appears from the record that the jury were taken, 
under the direction of the court, by one of its officers, to 
the ground, and an examination of the property was made 
by them prior to the introduction of any testimony. This 
fact, together with the further consideration that quite an 
array of witnesses were called on the part of defendant in 
error, who testified to the depreciation of the value of the 
property by reason of the construction of plaintiff’s road, 
renders it practically beyond the power of this court to 
interfere upon the ground alleged. So far as the extent of 
the damage or depreciation of defendant’s property was 
concerned, there was a direct conflict between the witnesses. 
It may be said that the witnesses called for plaintiff in 
error were those who, from experience and knowledge in 
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the matter of real estate and real estate values, necessarily 
were entitled to belief, while those presented by defendant 
in error were, many of them, citizens in her immediate 
neighborhood, and not as fully prepared to testify and give 
intelligent opinions as to value as those called by plaintiff 
in error, Yet the jury were the sole judges of the weight 
of the evidence. The witnesses were all competent to tes- 
tify. The jury, after having seen the property, would no 
doubt be as competent to judge of their credibility as to 
the particular matters in controversy as this court would 
be, even though it were within its province to retry ques- 
tions of fact, which it is not. 

It is next contended that the case was tried upon an 
erroneous theory, in permitting the opinions of witnesses 
as to the amount of damages. This is to some extent true, 
as we find from an examination of the testimony that wit- 
nesses were permitted to testify as to the percentage of de- 
preciation of the value of the property; but for this the 
court was, perhaps, not to blame. And it is for the cor- 
rection of the errors of the trial court alone that this court 
sits in the capacity of a court of errors. No objection was 
made upon the part of the plaintiff in error to the method 
adopted by defendant in error in ascertaining the damages 
‘to the property in question. or aught that appears from 
the record, and indeed we may say as affirmatively shown 
thereby, plaintiff in error was entirely satisfied with the 
method adopted by defendant in error, and it cannot now 
complain. 

As has been held in similar cases, the estimate of dam- 
ages must be made by the jury, while opinions as to value 
may be given by witnesses, and, therefore, the plaintiff 
should call witnesses to prove the value of the property 
before and after the construction of the road, excluding 
general appreciation or depreciation in values, and the jury 
can then make the proper computation. But as this ques- 
tion was not presented to the trial court, it cannot be re- 
viewed here. 
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It is next insisted that the court erred in not permitting 
_the plaintiff in error to prove what was the market value 
of the property after the construction of the road. 

It appears that the road was constructed during the lat- 
ter part of the year 1885. The trial was had on the 20th 
day of June, 1887. The questions propounded to the 
wituesses by plaintiff in error were as to the value of the 
property at the time of the trial. Upon objection being 
made, the proposed testimony was excluded. We quote 
the following from the bill of exceptions: 

Q. State if you know what is the present market value 
of these two lots? 

Objected to as incompetent, irrelevant, and immaterial. 
Objection sustained. “Defendant excepts. 

Q. State whether or not, at the present time, this prop- 
erty, by reason of the railroad tracks situated as they are, 
is of greater value in the market than property similarly 
situated in the city without railroad tracks located as they 
are? 

Objected to, etc. Objection sustained. 

It will be observed that this proposed testimony does not 
come within the well established and clearly defined rule that 
evidence of this character must be directed to the value of 
the property immediately before and immediately after the 
construction of the road. Blakeley». C, Ki & N. R. R. 
Co., ante p. 207, and cases there cited. 

In this ruling of the district court there-was no error. 

The next assignment is, that the court erred in refusing 
instructions requested by plaintiff in error. The first of 
these is as follows: “You are instructed that the owner 
cannot recover for every possible injury which is necessa- 
rily incident to the ownership of property in towns or cities 
which directly impair the value of private property. Tor 
instance, the building of a jail, police station, or the like, 
will generally cause direct depreciation in the value to the 
neighboring property, yet that is clearly a case of damnum 
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Se ee 
absque injuria. So as to the obstruction in a public street, 
if it does not practically affect the use or enjoyment of 
neighboring property, and thereby impair its value, no 
action will lie. In all cases, to warrant a recovery, it 
must appear that there has been some direct physical dis- 
turbance of a right, either public or private, which the 
plaintiff enjoys in connection with his property, and which 
gives to it an additional value, and that by reason of such 
disturbance he has sustained special damage with respect 
to his property, in excess of that sustained by the public 
generally.” 

This language is quoted from the opinion in Gottschalk 
v. C., B.& Q. R. R. Co., 14 Nebraska, 550, and which is 
there quoted from Rigney v. The City of Chicago, 102 
Illinois, 64. 

While it appears that the reasoning in Rigney v. Chicago 
was adopted by this court in Gottschalk v. R. R. Co., and 
for the purposes of this examination it may be assumed 
that the instructions clearly state the law, though with more 
elaboration than necessary for the purpose of an instruc- 
tion, yet we think that all the essential elements contained 
in it were presented to the jury in the instructions given 
by the court upon its own motion. These instructions are 
too lengthy to be here copied, but by them the jury are 
informed that plaintiff was entitled to recover any damages 
she may have sustained by reason of the location and 
maintenance of thé road (if such damage has been sus- 
tained), over and above special benefits conferred upon the 
property by such location. The special benefits referred 
to were well defined in the instructions, and the jury were 
informed, in substance, that defendant in error could not 
recover unless there was a direct injury to the property 
resulting from the construction of the railroad. 

The next instruction refused, of which complaint is 
made, is as follows: 

“The benefits which you have a right to inquire into or 
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allow are such benefits only as the property directly re- 
ceived, or will receive, from the construction and use of 
the road, over and above any general benefits or enhance- 
ment of value to property generally in that vicinity, due 
to the projecting, commencing, or prospective completion 
of the railway enterprise. But if you find that, by reason 
of the property fronting on the railroad, and the nature 
and condition of that district and portion of the city, and 
the needs of business or demands for property there for busi- 
ness enterprises, the plaintiff’s property became valuable, or 
will be valuable and in demand for business uses and pur- 
poses, and thereby acquire an additional value, this is such 
a special benefit as you have a right to, or should, consider 
in determining the question of damages,” 

In disposing of this instruction it must be sufficient. to 
say that it has embodied within it a proposition which the 
jury had no right to consider, and that is as to the future 
probabilities or possibilities of the property becoming “ val- 
uable and in demand for business uses or purposes, and 
thereby acquire an additional value.” 

It seems to have been the contention of plaintiff in error, 
substantially, that the location of the property, with ref- 
erence to the railroad track, was such that it would at some 
time subsequent to the construction of the road, and sub- 
sequent to the time of the trial, become valuable for ware- 
house or wholesale locations. There was no such certainty 
attached to these future prospects at the time of the con- 
struction of the road as would remove the question of 

-values from the domain of mere conjecture, and therefore 
it was not proper to be considered by the jury; the correct 
rule being, as we have said, the difference in values at the 
time: of the construction of the road and immediately 
thereafter. 

The same criticism can be made upon the next instruc- 
tion asked and refused, and of which complaint is made. 
Tt is as follows: 
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“In considering the market value of the property, and 
how this was affected by the construction of the road, you 
should take into account any and all uses to which the 
property was or will be adapted. You will give due weight 
to the opinion of witnesses touching the effect of the road 
upon the market value, testing their theories and bases of 
value by the whole evidence in the case, aided by your own 
judgment in weighing and testing it, and your observation 
of the property in the view made by you during the trial.” 

The last instruction asked and refused was as follows: 

“And you are instructed that witnesses who are disin- 
terested are entitled to more weight than those who for any 
reason are shown to have an interest in the determination 
of the case. A witness who has a lawsuit of a similar 
character to this, against the same defendant, is not entitled 
to the same consideration, and his opinion is not entitled to 
have the same weight as that of a witness who is disinter- 
ested, and who has equally as good knowledge of what he 
testifies to.”’ 

This instruction was bad, for the reason that it assumes 
to direct the jury in the consideration of the testimony of 
witnesses, and in the weight to which they are entitled, by 
reason of their supposed interest in the result of the trial. 

It is, no doubt, true that the interest of a witness in the 
result of a suit isa proper thing for the jury to consider 

‘in weighing his testimony, but we know of no rule of law 
which goes to the extent of supporting a direction to a jury 
that a witness who has another lawsuit against the same 
defendant “is not entitled to have the same weight as that 
of a witness who is disinterested, and who has equally as 
good knowledge of what he testifies to.” It may, and per- 
haps does, often occur that a witness, even though “inter- 
ested, may tell the truth and be unbiased in his judgment. 
If so, and the jury are convinced of these facts, they can 
believe him; and it is not for the court to say they shall 
not, even if contradicted by another witness who is disin- 
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terested, and has equal knowledge of the facts. This 
instruction was correctly refused. 

Finding no prejudicial error in the case, the judgment 
of the district court must be affirmed, which is done. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


James W. WILLIAMS, PLAINTIFF IN ERROR, V. JAMES 
C. EIKENBERRY, DEFENDANT IN ERROR. 


1. Sale: DECLARATION OF VENDOR: EVIDENCE. The declara- 
tion of one from whom a party obtains title to property, made 
after the transfer of title, and in derogation thereof, is inadmis- 
sible for the purpose of defeating such title. But where the 
vendor, being examined as a witness to prove a sale, was asked, 
on his cross-examination, whetber he had not, at a time subse- 
quent to the alleged sale, offered to sell the same property, us 
the owner thereof, to another, which he denied, it was Held, 
Legitimate, for the purpose of impeachment only, to call other 
witnesses to prove the fact. 


2. Replevin: ATTACHED PROPERTY: EVIDENCE. Where an 
officer attaches property found in the possession of a stranger, 
claiming title, in an action of replevin therefor by such stranyer, 
the officer, in order to justify, must not only prove that the 
attachment defendant was indebted to the attachment plaintiff, 
but that the attachment was regularly issued. 


Error to the district court for Cass county. Tried 
below before Broapy, J. 


J, H. Haldeman, for plaintiff in error. 


Cross-examination of Holland: Frederick v. Ballard, 
16 Neb., 565. Railroad Co. v. Linn, 15 Neb., 240. 
Gridley v. Bingham, 51 Ill., 153, 156. Declaration of 
vendor: Kennedy v. Divine, 77 Ind., 490. Bogert v. 
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Phelps, 14 Wis., 88. Visher v. Webster, 13 Cal., 58-61. 
Weinrich v. Porter, 47 Mo., 298. Miner v. Phillips, 42 
Hil., 128. Scheble v. Jordon, 30 Kan., 354. Jones v. 
King, 86 Tll., 226. Campbell v. Holland, 22 Neb., 587. 
Admission in evidence of attachment proceedings: Repine 
v. McPherson, 2 Kan., 340. Stoddart v. McMahan, 35 
Tex., 267-273. Wade on Attachment, Sec. 140. Drake 
on Attachment, Sec. 204. Bennett v. Zabriski, 2 N. Mex., 
7-11. Cheadle v. Riddle, 6 Ark., 480. Kinney v. Heald, 
17 Ark., 397. Oberfelder v. Kavanaugh, 21 Neb., 492. 
Bump on Fr. Con. (8d Ed.), 462. Wilkams v. Eikenberry, 
22, Neb., 216. 


H. D. Travisand E. H. Wooley, for defendant in error. 


Declaration of vendor: Guidry v. Grivot, 14 Am. 
Dec., 193.. Martin v. Reeves, 15 Am. Dec., 154. Instruc- 
tion 13 cured error, if any, in admission of evidence: 
Sparr v. Wellman, 11 Mo., 230. Northampton Bank v. 
Ballie, 42 Am. Dec., 297. Admissibility in evidence of 
attachment proceedings: Kinney v. Heald, 17 Ark., 397. 
Drake on Attachment, Secs. 117, 119, 162. 


Reess, Cu. J. 


This was an action of replevin instituted in the district 
court-against the sheriff of Cass county, for the purpose 
of recovering the property described in the petition of 
plaintiff in error. 

The cause was tried to a jury, which trial resulted in a 
verdict and judgment in favor. of defendant in error, and 
was brought into this court by proceedings in error, where 
the judgment of the district court was reversed and the 
cause remanded. See Williams v. Hikenberry, 22 Neb., 
210. Another trial was had in the district court, resulting 
in the same verdict and judgment as at first, and the cause 
is again presented for review by proceedings in error. 
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It appears from.the evidence that Lawrence Holland 
was, at one time, engaged in the lumber business in the 
town of Manley, in Cass county, and that such an arrange- 
ment was made between himself and plaintiff in error here 
as resulted in the transfer of the lumber yard to plaintiff 
in error. Holland being indebted at that time, his credit- 
ors soon after instituted attachment proceedings against 
him, and levied upon the lumber yard in dispute, when 
plaintiff in error instituted an action in replevin for the 
possession of the property. 

Lawrence Holland was called as a witness for plaintiff 
in error, and upon his examination-in-chief he testified to 
the transfer to plaintiff in error. Upon his cross-exami- 
nation he was asked if he did not, at a certain time, which 
was after the transfer to Williams, and after Williams had 
taken possession of the lumber yard, say to Mr. Roberts, 
cashier of the Commercial bank, at Weeping Water, that 
he would turn the lumber yard over to him. His answer 
was that he did uot. He was then asked what le did say, 
when he answered: ‘TI told Roberts that I had turned 
the yard over to Mr. Williams. ‘That I had sold the yard 
to Mr. Williams, as he had suggested to me to do,” etc. 

At another time, on cross-examination, substantially the 
same question was asked, to which objection was made, 
and which objection was overruled, and after exception 
entered, witness answered, “ No.” 

Other questions of similar import were asked with like 
results. 

Among the witnesses called for the defense were Mr. 
Travis, Mr. Roberts, and Mr. Wooley, who were all inter- 
rogated upon the same matter, and over the objection and 
exception of plaintiff in error were permitted to testify, - 
in substance, that in a conversation at about the same time 
as that mentioned in the cross-examination of Holland, he, 
Holland, offered to turn over to the plaintiff in the attach- 
ment suit the lumber yard, which was then in the posses- 
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sion of plaintiff in error, and which had been for some 
considerable time. 

The question presented by the issues in the case was, as 
to the validity of the purchase of the lumber yard from 
Holland by Williams, and it would seem that the purpose 
of defendant in error, in introducing the testimony referred 
to, was to impeach the witness Holland, and also for the 
purpose of proving title to the property mentioned, at the 
time of the declaration. 

In the testimony of Mr. Wooley, the following occurs : 

Q. Ialso ask you to state whether or not, about thie 
12th day of January, 1886, Mr. Holland, in the Commer- 
cial bank, said to you that he would turn over this Manley 
lumber yard upon the indebtedness? 

Haldeman objected. Incompetent, immaterial, and ir- 
relevant to affect the title. Overruled, and exception. 

A. Yes, sir, he did. 

We think it quite clear that Williams’ title could not be 
affected by any statement made by Holland, after posses- 
sion was taken by Williams, in disparagement of such 
title. 

In Bump on Fraudulent Conveyances, page 587, it is 
said: “The existence of a fraudulent intent must always be 
proved by evidence which is competent as against the grantee. 
The acts and declarations of the debtor, however, made 
after the transfer, have not, in the absence of any proof of 
a conspiracy, any tendency to prove the cause or motive of 
the act. After the transfer is consummated, the debtor be- 
comes a stranger to the title for all purposes, and his acts 
and declarations are no more binding on the grantee than 
are those of any stranger to the transaction. They are in 
their nature hearsay and irrelevant. No person, more- 
over, should be allowed to defeat his transfer by his own 
acts or words. If the declarations or acts are made or 
done with the assent of the grantee, or if the debtor is 
produced as a witness, then they may be used as evidence 
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upon other grounds, not merely as intrinsically competent 
of themselves. If the debtor and grantee are both partics 
to the suit, the subsequent declarations of the debtor are 
competent evidence against him.” 

That part of the above quotation referring to the matter 
of the production of the debtor as a witness, is followed 
by the citation of Borland v. Mayo, 8 Ala. 104. Venable 
v. Bank, 2 Peters, 107, and Knight v. Forward, 63 Barb., 
311. 

We have carefully examined these cases, and are con- 
vinced that the cases of Borland v. Mayo and Venable v. 

Sank, are not in point, 

Ixnight v. Forward is a case quite similar to the one at 
har, in some respects. The action was in trover, for the 
value of a cutter, sulky, harness, and cow. The answer 
was a general denial. The property in dispute had been 
levied upon by virtue of an execution, and sold. It 
appeared upon the trial that a bill of sale of the property 
in question, and other property, was made and delivered. 
by the judgment debtor to the plaintiff in that action, in 
payment of a note given by the debtor to another party, 
aud which was then held by the plaintiff. The debtor 
was a witness to prove the transfer, when he was asked, on 
cross-examination, whether he had uot at a certain time, 
sub:cquent to the alleged transfer, offered to sell the har- 
ness and cutter in question to the defendant in the action as 
his, witness’, property. This was objected to, and the ob- 
jection was sustained. The supreme court held the action 
of the trial court in sustaining this objection to be erro- 
neous. It is said that such declarations were not compe- 
tent to impair and destroy the title of the plaintiff; that 
they were utterly incompetent on the merits of the contro- 
versy ; that they could be used only for the purpose of 
affecting the credibility of the witness, either by his own 
answers ov by the evidence of others called to show that 
he did make the offer mentioned in the action, should he 
deny it. 
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The language of the opinion is, in some respects, unsat~ 
isfactory. It is argued at some length that the alleged 
offer to sell was wholly inconsistent with the truth of his 
testimoriy, that he had previously sold to another party. 

We quote the following from the opinion of the learned 
judge: ‘But if Iam wrong in supposing that he might 
contradict the witness, still I entertain no doubt but that 
he had the right to have the question answered, although he 
may not have had the right to contradict him. It was 
legitimate cross examination, and the party was entitled 
to the witness’ answer. If he admitted making the offer, 
the defendant had accomplished his object. If he denied 
it, the answer would conclude him. I am of the opinion 
that the justice erred in rejecting the evidence, and that the 
judgment of the county court and of the justice should be 
reversed.” What is meant by the language, “if he denied 
it, the answer would conclude him,” in view of the general 
discussion in the opinion, it is difficult to say. We cannot 
sec that the witness would be particularly concluded by the 
denial, as he claimed no interest in the property. If it is 
meant that the answer would conclude the defendant, it is 
at variance with tle other portion of the opinion, for the 
argument is, principally, all to the effect that other wit- 
nesses could be called to contradict the declarations. So 
far as we have examined the books, all agree that the 
declarations of one from whom a party obtains title to 
property, made after the transfer of title, and in derogation 
thercof, is inadmissible as against the vendee, with the 
exception that it may be admitted for the purpose of prov- 
ing fraud on the part of the vendor, where there is evi- 
dence of a conspiracy to defraud, or made in the presence 
of the vendee, or when made so near the time of the sale 
as to become a part of the res geste. 

Tn other cases it is held that whatever might have been 
said is hearsay, and, therefore, not competent evidence, as 
against the vendee, Simpson v. Armstrong, 20 Neb., 512, 
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Guidry v. Grivot, 14 Am. Dec., 193. Weinrich v. Porter, 47 
Mo., 298. Bogert v. Phelps, 14 Wis., 95. Kennedy v. 
Divine,77 Ind., 490. Miner v, Phillips, 42 Ill., 122. Visher 
v. Webster, 13 Cal., 58. Martin v. Reeves, 15 Am. Dec., 154, 
Scheble v. Jordon, 30 Kan., 353. It was, therefore, error 
for the district court to admit the testimony for the pur- 
pose of affecting the title of the plaintiff in error. But 
the court gave to the jury the following instruction : 

“13. The jury are instructed that the statement of 
Lawrence Holland, in the month of June, 1886, that he 
would turn over the Manley lumber yard to the Commer- 
cial bank of Weeping Water, was admitted in evidence for 
the sole purpose of affecting the credibility of the said 
Lawrence Holland as a witness, and not for the purpose of 
proving the title to the property by such statements.” 

By this instruction the consideration of the testimony 
objected to was withdrawn from the jury, except so far as 
it might be considered for the purpose of affecting the tes- 
timony of Lawrence Holland. Or, in other words, so far 
as it might be considered as tending to his impeachment. 
It then becomes necessary to inquire whether or not the 
testimony of Travis, Roberts, and Wooley was competent 
for that purpose. As we have scen, this evidence consisted 
of no declarations made by Lawrence Holland which conld 
in any way inypeach the validity of plaintiff’s title to the 
property in dispute, nor is it essentially inconsistent with 
his testimony that he had transferred the property to 
plaintiff. There is no declaration that the property had 
not been sold, nor that it had not been delivered to plaint- 
iff by the witness, except so far as it might be inferred 
from the alleged offer to turn it over to the Commercial 
bank in payment of his indebtedness to it. 

In Kennedy v. Devine it is said: “The general rule is, 
that the statements made by the grantor, after he has parted 
with his title, tending to impeach his grantee’s title, 
are inadmissible. Garner v, Graves, 54 Ind., 188. Ted- 
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vouwe v. Esher, 56 Ind., 448. There is an exception to the 
rule, where the grantor and grantee conspire together to 
defraud third persons. In such case a statement made by 
either is admissible against the other. Caldwell v. Wil- 
liams, 1 Ind., 405. Tedrowe v. Esher, 56 Id., 443. In 
such case the conspiracy must be made out before the state- 
ment is admissible.” 

In Bogert v. Phelps, the declarations of Hughes, the 
vendor of the property in question, were made five days 
after the sale, and were received in evidence, and for that 
reason the judgment of the trial court was reversed. The 
court, in the opinion, says: “The declarations of the 
vendor are received as evidence to establish fraud in him, 
but not in the vendee, In order to affect the latter, his 
knowledge of and participation in the fraud of the vendor 
must also be proved. The declarations of the vendor, to 
be admissible, must be a part of the res geste. When pos- 
session is delivered, and transfer complete, they must be 
made at or near the time of the sale. It may not, perhaps, 
be material whether they are made shortly before or shortly 
after the sale, if made so near the time of it as fairly to 
indicate what was passing in his mind. They are facts 
connected with the main transaction which tend to show 
the motive of the vendor, and are of more or less weight 
according to the circumstauces of each particular case. 2 
La. An. Rep., 482. 3 Martin (N.8.), 23. 41 Maine, 
153. If they are so remote as not to be indicative of the 
thoughts of the vendor at the time of the sale, or that they 
may have been deliberately made for the purpose of dis- 
paraging the vendee’s title, they are inadmissible. Here 
they were made at a different place, and so long after the 
sale as to make it clear they should have been excluded.” 

The well established rule is, that a witness may be con- 
tradicted as to statements previously made which are at 
variance with his testimony upon the witness stand, pro- 
viding his attention is first called to the alleged statements, 
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in order that he may admit, explain, or deny. Reynolds 
and Stephens on Evidence, 184. But in order to admit 
proof of such contradictory statements, after calling the 
attention of the witness to them, the inquiry must be lim- 
ited to such evidence as is relevant to the cause, for he can- 
not be contradicted on collateral matters. Best’s Princi- 
ples of Evidence, 635. Wharton on Evidence, 551, and 
cases cited. 2d Phillips on Evidence, Cowan and Hill’s 
and Edwards’ Notes, 756 (*903). 4th Phillips on Evi- 
dence, Cowan and Hill’s Notes, Part 2d, 715. 

As stated in the latter authority, the statement to be 
drawn out on cross-examination, with a view to establish a 
contradictory statement by the adverse witnesses with 
respect to the issue, must be limited to fact as distinct from 
one of opinion. 

The issue presented was, whether or not Holland had 
sold the property in dispute to plaintiff. He testified, sub- 
stantially, that he had. The contradictory statement, to 
which his attention was called, and for the purpose of 
proving which other witnesses were examined, was, sub- 
stantially, to the effect that he had not. This, in Knight 
ve. Forward, supra, was held to be a contradictory state- 
nient, the language of the court being, as we have herein- 
before quoted, that it was wholly inconsistent with the 
truth of the evidence which he had given. We think, 
therefore, there was no error in submitting the testimony 
to the jury for the purposes stated in the instruction, 

It is insisted that the verdict of the jury is not sustained 
by sufficient evidence. This presents the same question 
passed upon and decided in this case as reported in 22 
Neb., 216. It is contended that the defendant in error, 
who was the sheriff of Cass county, failed to justify his 
possession. He introduced in evidence the affidavit, order 
of attachment, and return thereon, including the inventory 
and appraisement. No further evidence was offered for 
this purpose, 
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Tn the former opinion in this case we quoted with ap- 
proval the following from the opinion of Judge Coss, in 
Oberfelder v. Kavanaugh, 21 Neb., 483: “‘ When the offi- 
cer attaches property found in the possession of the defend- 
ant he can always justify the levy by the production of the 
attachment writ, if the same is issued by a court or officer 
having lawful authority to dssue it, and be in legal form. 
But when the property is found in the possession of a 
stranger claiming title, the mere production of the writ 
will not justify its seizure thereunder; the officer must go 
further and prove not only that the attachment defendant 
was indebted to the attachment plaintiff, but that the at- 
tachment was regularly issued. ’ * * * * 
The attachment being against a third party, in whom 
defendant alleged ownership, the rule above stated would 
haye required proof ‘not only that the attachment defend- 
ant was indebted to the attachment plaintiff, but that the 
attachment was regularly issued. ’” 

We quote further from Oberfelder v. Kavanaugh, page 
491, as follows: “Some courts have made a distinction 
between attachments issued by courts of general and those 
of limited jurisdiction. It may be doubted, however, 
whether there is any difference under a statute like ours, 
where the authority to issue an order of attachment by 
any court is limited to the special cases therein provided 
for, and in which the plaintiff shall conform to certain 
conditions precedent, amongst others that of filing an affi- 
davit alleging certain facts therein indicated. It therefore 
follows that, in order to justify the seizure by virtue of an 
attachment of goods found in the possession of and the 
title to which is claimed by a stranger against whom no 
element of estoppel exists, the party so justifying must 
both allege and prove not only the issuing of the attach- 
ment, but every material fact and condition necessary to 
the regularity of its issue.” 

This being an action in replevin, the answer, consisting 
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of a general denial, would be sufficient, but the proof 
would not bethereby limited. It was, therefore, necessary 
that it be shown by the introduction of the pleadings, or 
otherwise, that an action was pending, that an affidavit for 
attachment had been filed, that the indebtedness existed, 
and that the order had been regularly issued. Thornburgh 
v. Hand, 7 Cal., 554. It was not shown that an action 
was pending in which the writ had issued, and therefore 
the verdict of the jury was not sustained by sufficient 
evidence. 

A number of other questions are presented, but it is not 
deenied necessary to examine them further, as they will 
probably not arise upon another trial. 

The judgment of the district court is therefore reversed, 
and the cause remanded for further proceedings according 
to law. 


REVERSED AND REMANDED. 


THE other judges concur. 


Lavina Foster Er AL, PLAINTIFFS IN ERROR, VY. 
Rovere Frost, DEFENDANT IN ERROR, 


Lavina Foster ET AQL., PLAINTIFFS IN ERROR, V. 
_ JAMES DEVENNEY, DEFENDANT IN ERROR, 


Liquors: LICENSE: PETITION. Where, in an application to a 
city council for license to sell intoxicating liquors, a member of 
the council signs the petition therefor, as a resident freeholder 
of the ward in which the license is to be granted, such. council- 
man will be thereby disqualified from voting upon the question 
of granting or refusing the license. - 


Error to the district court for Johnson county. Tried 
below before Broapy, J, 
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S. P. Davidson, for plaintiffs in error, cited: Vander- 
lip v. Derby, 19 Neb., 167. State v. Weber, 20 Neb., 471, 
472. State v. Comrs. Cass Co., 12 Neb., 54. 


A, M. Appelget and D. F. Osgood, for defendants in 
error, cited: Small v. Orne; 79 Me., 78. Sec. 3, Chap. 
50, Compiled Statutes. Corbett v. Duncan, 63 Miss., 84. 


Resse, Cu. J. 


Defendants in error, James Devenney and Robert Frost, 
each for himself presented to the city council of the city 
of Tecumseh a petition for a license to sell, intoxicating 
liquors in the first ward of said city. A protest and 
remonstrance was also presented in each case, signed by 
twenty-two remonstrants, and a time was fixed for hear- 
ing the petitions, At the time designated the parties 
appeared before the city council, when it was agreed that 
both applications should be heard at the same time and 
upon the same evidence. A trial was had, when the 
remonstrances were each overruled, and licenses granted to 
the applicants. 

An appeal was taken to the district court, where the de- 
cision of the city council was affirmed. Plaintiffs in error, 
who were remonsirants below, bring the cases to this court 
by proceedings in error. A number of questions are pre- 
sented for decision, but, as we view the cases, it is neces- 
sary to decide but one. 

It appears from the record that the two councilmen 
from the ward in which the applicants for licenses pro- 
posed to carry on business, signed both petitions for the 
issuance of a license. Upon the hearing before the coun- 
cil, the councilmen, Messrs. Grim and Bush, were present, 
and, so far as appears by the record, sat with the other 
members until the evidence was all taken, and the argu- 
ments of the attorneys for either side had been heard, 
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when a motion was made “that the council proceed to 
overrule the remonstrance in the case of R. M. Frost,” 
when “ Councilman Grim asked to be excused from vot- 
ing. There being no objection, he was excused.” The 
ayes and nays were called, resulting as follows: Hill, 
Harmon—nay. Bush, Pool, Zutareen—aye. Remon- 
strants excepted to ruling, and pray an appeal. 

We quote again from the record, as follows: 

“Moved and seconded that the council overrule the 
remonstrance in the case of James Devenney. Council- 
man Bush asked to be excused from voting. There being 
no objection, he was excused.” 

The ayes and nays were called, resulting as follows : 
Hill, Harmon—nay. Grim, Pool, Zutareen—aye. Re- 
monstrants excepted to ruling, and pray an appeal. 

Tt thus appears that Councilman Bush was, at his re- 
quest, excused from voting upon the remonstrance against 
Devenney’s petition, and that Councilman Grim, prompted 
no doubt by as high an appreciation of propriety, was, at 
his request, excused from voting upon the remonstrance to 
Frost’s application. Yet each of these gentlemen voted in 
the cases in which they did not seek to be excused. A 
motion was then made to grant license to Frost, as prayed 

‘for by his petition, when Councilman Grim was again 
excused. 

Councilmen Hill and Harmon voted nay, and Council- 
men Bush, Pool, and Zutareen voted aye. The same oc- 
curred in the vote upon the petition of Devenney, except 
that Councilman Bush was excused, and Councilmen Grim, 
Pool, and Zutareen voted aye. 

Upon a trial in the district court being had, the court 
found that there were thirty legal signers upon the peti- 
tion of James Devenney, and thirty-one upon the petition 
of Robert Frost, which included the two councilmen 
referred to, and that the petitions were signed by a suf- 
ficient number of qualified petitioners to authorize the 
issuance of a license. 
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Tt is now contended that the court erred in including 
the names of Councilmen Bush and Grim, and therefore 
there were only twenty-nine legal signers to the petition of 
Frost, and twenty-eight to the petition of Devenney. 
While this question will not be decided, it is the opinion 
of the writer that in this the district court did not err. 
It was shown that the persons named were “ resident free- 
holders” of the ward, and therefore came within the re- 
quirements ‘prescribed by section one of chapter fifty of 
the Compiled Statutes. 

It is next contended that, by reason of the councilmen - 
having signed the petitions, and becoming parties to the 
proceeding, that they were thereby debarred from voting, 
and that their votes should not have been counted upon 
the question of issuing the license. This, we think, is 
correct, and under the ruling in Vanderlip v. Derby, 19 
Neb., 165, State v. Weber, 20 Id., 472, and State v. Kaso, 
ante p. 607, the councilmen being petitioners, and having 
assumed the attitude of plaintiffs, they were not disinter- 
ested, and could not, therefore, act judicially in any case 
in which they thus were parties plaintiff. They were 
clearly disqualified from sitting during the trial, and from 
voting upon the final determination. This being true, 
there were two votes cast in favor of granting the licenses, 
and two against, and under a well settled rule of parlia- 
mentary law the motion in each case was lost. The licenses, 
therefore, were not granted. But it is insisted that, even 
were they disqualified, yet, the vote having been a tie for 
the granting of the license, under the rule stated in Small 
v. Orme, 79 Maine, 78, the mayor will be deemed to have 
voted. 

This contention is not sustained by the record. There 
is nothing which shows an announcement of the result by 
the mayor, if he were present. No order was made for 
the issuance of the license, the record showing simply the 
vote. It follows that, in this respect, the learned district 
judge erred in his holding. 
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Since the decision in State v. Kaso, an able and exhaust~ 
ive argument has been made by one of the attorneys for 


defendant in error, but we cannot see that the rule hereto- 


fore adopted should not be adhered to. 
The judgments of the district court are reversed, the 


licenses vacated, and the causes remanded to that court for 


further proceedings in accordance with law. 
JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Frank E. Dworak ET AL., PLAINTIFFS IN ERROR, V. 
ANDREW B. MoRE Ef AL., DEFENDANTS IN ERROR. 


Execution: Levy. An execution issued on an ordinary judg- 
ment at law, if levied on a mere equity in real estate, the debtor 
not being in possession, and the legal title being in the name of 
another, will not pass the title of such equitable owner to the 
purchaser. 


Power of Attorney: SUFFICIENCY. A power of attorney 
which fails to authorize the donee of the power to convey prop- 
erty of the principal is not sufficient to justify the making of a 
deed under such power, and thereby convey the title of the 
principal. 


Divorce. A stipulation set out in a decree of divorce, Held, 
Sufficient to show community of property between the divorced 
parties. 


Foreign Judgment. Objections to a transcript of a judgment 
of another state, that it contains no certificate of the presiding 
judge ‘‘that the attestation is in due form of law,” must be 
specific. 


Ejectment: IMPROVEMENTS. In an action of ejectment, where 
there is proof tending to show that the defendants were in pos- 
session under an execution sale made several years before the 
bringing of the suit, and that they had made certain improve- 
ments on the real estate, paid taxes thereon, etc., Held, That 
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before a writ of restitution will be issued, the plaintiffs below 
must pay the value of such improvements and the amount 
paid for taxes, with interest thereon. 


Error to the district court for Douglas county. Tried 
below before HoPpewE t, J. 


Breen & Duffie, for plaintiffs in error, cited: Gillespie 
v. Sawyer, 15 Neb., 536. Hyster v. Gaff, 91 U. S., 524. 
Morton v. Green, 2 Neb., 441. Lessees of Dresback v. 
M? Arthur, 7 Ohio, Pt. 1, 141. 


Geo. F. Brown, for defendants in error. 
MAXWELL, J. 


This action was brought in the district court of Douglas 
county by the defendants in error against the plaintiffs in 
error, to recover the possession of lots 5, 6, 7, 8, 9, and 10 
in block 482, in Grand View, in the city of Omaha. On 
the trial of the cause a jury was waived, and the cause tried 
to the court, which found in favor of the defendants in 
error. A motion for a new trial having been filed and 
overruled, judgment was entered in favor of the defendants 
in error. : 

The testimony shows that, in 1857, the county commis- 
sioners of Douglas county, for the use and occupants of the 
town of Grand View, pre-empted 262.30 acres of land. 
In April, 1859, a patent for said land was issued to the 
trustees of Grand View, in trust, etc. In March of that 
year, Andrew B. More, chairman of the board of trustees 
of said town of Grand View, conveyed the lots in contro- 
versy to M. A. J. More, his wife, the consideration ex- 
pressed in the deed being $29. In February, 1865, Andrew 
B. More, in Douglas county, made a power of attorney, as 
follows: 

“Know all men by these presents, that I, Andrew B. 
More, of the city of Omaha, county of Douglas, and ter- 
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ritory of Nebraska, have made, constituted, and appointed, 
and do by these presents make, constitute, and appoint my 
loving wife, Mary A. J. More, of the same place -afore- 
said, to be my sufficient and lawful attorney for me and 
in my name to bargain, sell, grant, release, and convey to 
such person or persons, and for such sum or sums of 
money, for cash or upon such credit as to my said attor- 
ney shall seem most for my advantage and profit, and 
upon such sale or sales convenient and proper deeds, such 
covenant or covenants, general or special of warranty, 
quit-claim, or otherwise, as to my said attorney shall be 
deemed expedient, in due form of law, as my deed or 
deeds to make, seal, deliver, and acknowledge, and for me 
and in my name to accept and receive all and every the 
sum or suns of money (or other consideration or consider- 
ations whatsoever) which shall be coming to me, the 
amount of said sale or sales, and upon the receipt thereof 
suitable acquittance or acquittances in my name and stead, 
to make, seal, and deliver, and giving generally to my 
said attorney full power and authority touching the prem- 
ises, to ad execute, proceed, and finish in all things in 
as ample a manner as I might do if personally present, 
hereby ratifying and confirming all lawful acts done by my 
said attorney by virtne hereof.” This power was duly 
acknowledged and recorded in sonte of the counties of 
Iowa, where Moore seems to have had real estate, and per- 
haps other property. 

On the 22d day of May, 1868, More and wife con- 
veyed the lots in question, with other lots, to one Kate M, 
Bryant, the consideration expressed in the decd being 
$6,000. On the next day, Kate M. Bryant conveyed the 
lots in controversy, with other lots, to M. A. J. More, the 
wife of Andrew B. More, the consideration expressed in 
the deed being $6,500. On the 29th day of April, 1875, 
Mary A. J. More, for herself and husband, conveyed the 
property in question by a quit-claim deed to John More 

47 
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and Alexander P. More, brothers of Andrew B. More, the 
consideration expressed in the deed being the sum of 
$2,000. On the 14th day of June, 1886, John More and 
wife conveyed the lots in dispute by a quit-claim deed to 
Andrew B. More. There is a stipulation in the record 
“that after the execution of the deed by the plaintiffs, 
Mary A.J. More and Andrew B. More, to John More 
and Alex. P. More, dated April 29, 1875, and recorded in 
book 18, page 95, of Douglas county records, embracing, 
with others, the lots in controversy in this suit, that the 
said John More, so far as the Douglas county records 
show, did not convey his interest in said lots to any one 
prior to the execution by him and wife of their alleged 
deed to said Andrew B. More, dated June 14, 1886, and 
recorded in book 68, page 526, in Douglas county records, 
and which said deeds have been offered in evidence in 
this case.” There is also testimony tending to show that 
Grand View is a part of the city of Omaha. 

The defendants below, plaintiffs in error, claim title as 
follows: “In May, 1870, Andrew J. Poppleton brought 
an action in the district court of Douglas county agaiust 
A. B. More, and obtained personal service upon the de- 
fendant, and in October of that year recovered judgment 
for $3,043.97 and costs. In September, 1877, this judg- 
ment was revived by publication of notice, and in June, 
1880, the lots in question were levied upon as the prop- 
erty of A. B. More, and sold to various parties, under the . 
execution, The sale was thereupon reported to the court 
and confirmed, and deeds ordered and made to the pur- 
chasers. The plaintiffs in error claim under a chain of 
conveyances from such purchasers. ‘The record also shows 
that in the year 1878 Andrew B. More, being then a res- 
ident of the state of California, was duly adjudged a bank- 
rupt, under the laws of the U.S., the certificate of final 
discharge being dated March 10, 1879. So far as thie tes- 
timony shows, the lots iu question were vacant from the 


© 
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time of the entry of the town site of Grand View until 
shortly before the bringing of this action. 

It is claimed on behalf of the plaintiffs in error that 
Andrew B. More was the owner of these lots from the 
time of the entry of the town site by the county com- 
missioners of Douglas county, until said lots were sold 
under the execution on the judgment above referred to, 
and that the placing the legal title of the same in the 
name of his wife was a mere device, and that she held 
said lots as a trustee for her husband. What conclusion 
a court of equity might reach, if the relative rights of the 
parties were before it, it is unnecessary now to inquire, as 
the plaintiffs in error must rely upon the title which they 
obtained by the sale upon execution. 

In Rosenfield v. Chada, 12 Neb., 25, it was held that an 
equitable interest in real estate, coupled with actual per- 
mission, could be sold under an ordinary execution. 

In Nessler v. Neher, 18 Neb., 649, it was held that a 
judgment at law was not a lien upon a mere equitable in- 
terest in land, citing, Jackson v. Chapin, 5 Cowen, 485. 
Ellsworth v. Quyler, 9 Paige Ch., 418. Roddy v. Elam, 12 
Rich. Eq., 343. Powell v. Knox, 16 Ala., 364. Gentry 
v. Allison, 20 Ind., 481. Jeffries v. Sherburn, 21 Ind., 
112. Davis v. Cumberland, 6 Ind., 380. WM. & St. D. R. 
R. Co. v. Wilson, 25 Minn., 382. Van Cleve v. Groves, 4 
N. J. Eq., 330. 

. Under our statute a levy of an ordinary execution upon 
an equitable interest in real estate, unless the debtor is in 
possession, will not pass the title of such real estate, as 
such execution can be levied only on a legal interest. 
Code, sec. 477. Ifa creditor desires to reach an equity, he 
may, upon the re turn of an execution unsatisfied, invoke 
the aid of a court of chancery to obtain equitable relief. 

The plaintiffs in error, therefore, acquired no title 
through the sale upon the execution, and as the defendants 
in error are shown to be possessed of the legal title, the 
judgment of the district court is right. 
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Some objection is made to the power of attorney, that 
it is too general and indefinite, and therefore conferred no 
authority on the wife. Even if such were the case, it 
would not aid the plaintiffs in error, as Andrew B. More 
and M. A. J. More were husband and wife at the time of 
the sale under the execution. The power of attorney fails 
to authorize the wife to sell and convey any property, real 
or personal, of A. B. More. This omission, whether in- 
tentional or accidental, renders the power invalid so far as 
it affects the conveyance of the property of More. But 
this does not affect the judgment in this case, as the legal 
title was in the wife when she made the conveyance in 
question. 

It also appears that, in the year 1886, Mary A. J. 
Mote brought an action against Andrew B. More, in the 
district court of Alturas county, Idaho, and obtained a 
decree of divorce from said A. B. More, in which decree 
it is stipulated that the property held by each of said 
parties in Douglas county, Nebraska, shall be community 
property, to be owned equally by them, ete. This decree 
is not certified by the presiding judge of that court “that 
the attestation is in due form of law,” as required by sec- 
tion 414 of the code, but no objection was made to it on 
that particular ground. 

There is some testimony tending to show that the plaint- 
iffs in error had erected one or more buildings at the time 
of bringing this action, also that they had paid taxes upon 
said land, the amount of which does not clearly appear. 
The defendants in error, therefore; will be required to pay 
the value of said buildings, and also the amount of taxes 
so paid, with interest thereon, before a writ of restitution 
will be issued, and as thus modified the judgment of the 
district court will be affirmed. The cause will be remanded 
to the district court to carry this judgment into effect. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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Frank E, Dworak Ef AL., PLAINTIFFS IN ERROR, V. 
A. B. Mor ET AL., DEFENDANTS IN ERROR. 


MAxweE Lt, J. 


The facts in this case are substantially the same asin the 
case of Dworak and Berkes just decided, and the same 
judgment is entered. ' 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Fiera Nationa BANK or New York Crry, PLArInr- 
IFF IN ERROR, Vv. Netson J. EDHOLM ET AL., DE- 
_ FENDANTS IN ERROR. 


1. Negotiable Instruments: CONSIDERATION. In an action 
upon a promissory note, it appeared that it had been given 
without consideration, and transferred to parties who were not 
bona fide purchasers thereof for value before maturity. Held, 
That the defense of want of consideration would defeat a re- 
covery on the note. 


2, ———: EVIDENCE. Cross-examination of witness set out in the 
opinion, Held, Proper, as tending to show the true nature of 
the transaction by which the plaintiff acquired title. 


Error to the district court for Douglas county, Tried 
below before HopEWELL, J. 


Montgomery & Jeffrey, for plaintiff in error, cited: Or- 
gan Co, v. Boyle, 10 Neb., 412. Wade on Notice, 2 Ed., 
Sec. 84, 55. Daniels Neg. Inst., Sec. 769a. Daniels Neg. 
Inst., Sec, 1202. High v. Merchants Bank, 6 Neb., 155. 
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Cheney v. Stone, 29 Fed. Rep., 885. Dobbins v. Oberman, 
17 Neb., 163. Johnson v. Way, 27° Ohio State, 374. 
Neilisville Bank v. Tuthill, 30 N. W. Rep., 154. National 
Bank v. Johnson, 104 U. S., 271. Citizens Bank v. Ry- 
man, 12 Neb., 542. Baily v. Smith, 14 Ohio State, 396. 


John L. Kennedy, for defendants in error, cited: Bulen 
v. Granger, 25 N. W. Rep., 189. Stanton County v. Can- 
fied, 10 Neb., 389. Glenn v. Gleason, 15 N. W. Rep., 
661. Norris v Cargill, 15 Id., 148. Pullen v. Pullen, 
5 Atlantic Rep., 640. Clark v. Pease, 41 N. H., 414. 
Wortendyke v. Meehan, 9 Neb., 229. Cummings v. Thomp- 
son, 18 Minn., 246. Atlas Bank v. Doyle, 9 Rhode Island, 
76. Dresser v. M. & I. Ry. Construction Co., 93 U. S., 
92. Mann v. Second National Bank of Springfield, 1 Pac. 
Rep., 579. 


MAXWELL, J. 


This is an action upon a promissory note executed by 
the defendants in error to Haines & Whitney Co., of Chi- 
cago, and transferred to Haines Brothers, of New York, 
and by them transferred to the plaintiff in error, 

In their answer, “defendants admit that they made and 
delivered to Haines & Whitney Co., of Chicago, Il., their 
certain promissory note, but deny that the plaintiff, in due 
course of business, and for a valuable consideration, and 
before maturity, purchased the said note. Defendants al- 
lege the fact to be that said note was made, executed, and 
delivered under the following circumstances: That on 
August 15, 1885, they, defendants, had made, executed, 
aud delivered their certain promissory note in the sum of 
$282.52 to Haines & Whitney Co., of Chicago, DL., pay- 
able in ninety days thereafter; that about and before said 
note became due, defendants applied for and obtained per- 
mission to renew the same, with instructions to pay, when 
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presented at the Omaha National Bank of the city of 
Omaha, the amount due, and to draw a sight draft upon 
the said Haines & Whitney Co. ina like snm, at the same 
time sending a new note with interest added ; that defend- 
ants paid said first mentioned note when presented as afore- 
said, and drew their draft-as agreed, which draft was dis- 
honored and has never been paid; that defendants have 
not received any consideration for the note sued upon in 
this action, and that the same was obtained by fraud and 
undue means ; that it appears to have been endorsed over 
by said Haines & Whitney Co. to Haines Bros., of New 
York, who have made a pretended transfer to this plaintiff 
for the sole and only purpose, as defendants believe, of suing 
the same for the benefit and use of said Haines Bros.” 

On the trial of the cause the jury returned a verdict for 
the defendants, and a motion for a new trial having been 
filed and overruled, judgment was entered on the verdict. 

The uncontradicted testimony is, that prior to the execu- 
tion of the note in question, a note for a like amount had 
been given by the defendants to the Haines & Whitney - 
Co., of Chicago. This note, when due, was paid at one of 
the banks in Omaha; there being an agreement, the de- 
fendants contend, that they were to give the note in ques- 
tion and draw against the same, thus practically extending 
the time of payment of the first note. The note was sent 
to Haines & Whitney Co., of Chicago, and the draft 
was returned unpaid. There is testimony tending to show 
that the Haines & Whitney Co., of Chicago, transferred 
the note in question to Haines Bros., of New York, and 
by Haines Bros. it was transferred to the plaintiff in error. 
The proof fails to show that Haines Bros, were bona fide 
purchasers, and the question presented to the court is, 
whether the proof shows the bank to be a purchaser in 
good faith of said note before maturity. The cross-exam- 
ination of Andrew Thompson, cashier of the plaintiff in 
error, is as follows: 
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Q. Why did the plaintiff elect to pursue the makers of 
this note in another state, in preference to pursuing Haines 
Bros., who it appears all this time had to their credit more 
than sufficient to pay this note? 

A. We very frequently do it, to collect the money from 
the makers; we chose to do it in this case. 

Q. Do you remember any other cases in which you 
have done it; state some of them briefly? 

A. <A note for $2,500, the maker of which resided in 
Connecticut. 

Q. Did Haines Brothers request you to sue the makers 
here on the note in suit ? 

A. ‘They did. 

Q. What reason did they give for making that request? 

A. None at all. They merely requested me to sue it. 

Q. Did you have an understanding or arrangement 
with Haines Brothers that if you failed to collect from the 
makers they would pay the costs and expenses of the suit, 
as well as the note? 

A. We did not. 

Q. Has your bank employed counsel in this suit? 

A. We have. 

Q. Have you paid, or do you expect to pay, such 
counsel ? 

A. We have not paid, but expect to. 

Q. Have you any expectations of being repaid by 
Haines Brothers of money you have to pay the counsel in 
this suit? 

A. Yes, sir. 

Q. Have you any expectations of receiving the amount 
of this note und of your expenses of litigation from Haines 
Brothers, should you fail to collect the same from the 
makers? 

A. Yes. Iam a director of the Fifth National Bank, 
and have been fonr or five years; Haines Brothers are 
conneeted with our bank as stockholders, and have been 
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for 22 years; one of them, N. J. Haines, has been a direc- 
tor of the bank 22 years.” 

This testimony is objected to by the plaintiff in error, 
because it tends to throw no light upon the issue. In our 
view, however, the questions were proper, as tending to 
show the real nature of the transaction by which the bank 
acquired the note in controversy. The proof fails to show 
that the bank is a bona fide purchaser before maturity of 
the note in question. It is therefore unnecessary to review 
at length the other errors assigned. The judgment of the 
district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


C. C. WoopRvuFF, PLAINTIFF IN ERROR, V. CLARA A. 
WHITE, DEFENDANT IN ERROR. 


1. Instructions asked by plaintiff in error, Held, Rightly refused 
by the trial court. 


. 


2. Execution: LEvy: EVIDENCE. A statement made by J. A. 
W., the husband of the defendant in error, to the effect that he de- 
sired to hasten certain corn to market to prevent the same being 
taken in execution to pay the rentof the land on which the corn 
was raised, the corn involved in the suit at bar not having then 
been produced, and there being no evidence of agency ov the part 
of J. A. W., Held, Inadmissible in evidence to sustain a levy on 
the last named corn made upon an execution issued on a judg- 
ment against J. A. W., rendered for the rent of the land on 
which the first named corn was raised. 


3. The Instruction numbered 2, asked by plaintiff and given by 
the trial court, examined and approved. 


4. Verdict Against Evidence. There being no sufficient evi- 
dence to sustain the verdict for damages, Held, That the judg- 
ment would be reversed unless all of such damages except a 
nominal sum be remitted within the time specified. 
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Error to the district court for Johnson county. Tried 
below before CHAPMAN, J. 


C. K. Chamberlain and A. M. Appelget, for plaintiff in 
error, Damages excessive: Morehead v. Adams, 18 Neb., 
574. Wasson v. Palmer, 13 Neb., 378. Instruction 2, 3, 
and 4, asked for: Koch v. Rhodes, 10 Neb., 445. Lips- 
comb v. Lyon, 19 Neb., 511. Thompson et al. v. Loenig, 
13 Neb., 386. Seitz v. Mitchell, 4 Otto, 580. Lvidence: 
Hinson v. Walker, 65 Texas, 108. 1 Greenleaf on Ev., Sec. 
1138-114, 11 Ed. Rieht v. Evansville, ete., 104 Ind., 70. 
Bunker v. Kelsey, 82 Ind., 51. Hamburg v. Wood, 66 
Texas, 168. Pomeroy v. Bailey, 43 N. H., 125. Osgood 
v. Eaton, 63 N. H., 355. 


S. P. Davidson, for defendant in error, cited: Wait on 
Fraud. Conv., 277. Chadwick v. Fornner, 69 N. Y., 407. 
Paige v. Cagwin, 7 Hill, 361. Hinson v. Walker, 65 
Texas, 103. Chase v. Walters, 28 Iowa, 468. 


Coss, J. 


This was an action of replevin commenced before a 
justice of the peace of Johnson county by Mrs. Clara A. 
White against C. C. Woodruff. It appears from the rec- 
ord that T. Appelget & Son had a judgment in the 
county court of said county against J. A. White, the hus- 
band of Mrs. White, the defendant in error here. They 
issued an execution on the said judgment, and placed it in 
the hands of C. C. Woodruff, the plaintiff in error here, 
who was the sheriff of said county, who, by virtue thereof, 
seized, levied on, and took into his possession, as the 
property of said J. A. White, a quantity of corn in the 
ear, situated upon the farm of Henry Rogge, in said 
county. The taking of this corn by the sheriff on said 
execution, and which corn was claimed by Mrs. Clara A. 
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White, constitutes the subject-matter of the litigation. 
The cause was appealed to the district court, where there 
was a trial to a jury, which found for the plaintiff, and 
assessed her damages at the sum of forty dollars. 

In this court the errors assigned and argued in the 
brief of counsel are four in number. They will all be 
considered, but not in the order in which they are 
presented. 

The following instructions were asked by the defendant, 
and refused : 

“2, Transactions between husband and wife in rela- 
tion to the transfer or sale of property from one to the 
other, by reason of which creditors are prevented from col- 
lecting their just dues, should be scrutinized very closely, 
and the good faith of such transactions should be estab- 
lished beyond question. 

“3, Where property is transferred by a husband to his 
wife, after a debt is contracted by the husband, as against 
that debt she must show by a preponderance of proof’ that 
she paid a valuable consideration, and that such transfer 
was not made for the purpose. of defrauding existing 
creditors. , 

“4, The court instructs the jury that a married woman 
claiming property purchased after marriage, in opposition 
to her husband’s creditors must show that the consider- 
ation therefor was paid out of her separate estate.” 

That these instructions state the law of the cases to 
which they are severally applicable cannot be denied. The 
first of the said instructions, or No. 2, as they are num- 
bered in the record, is, I think, a copy of the 6th instruc- 
tion given in the case of Lipscomb v. Lyon, 19 Neb., 511, 
cited by counsel for the plaintiff in error, and its giving 
approved in the opinion of this court. But in that case 
the instruction was based upon the evidence that the re- . 
plevied property, together with the house in which the 
same was kept and the lot upon which said house was 
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situated, were sold and transferred by the debtor husband 
to the plaintiff wife in payment of a loan or advance of 
money alleged to have been made by the wife to the hus- 
band ina foreign state, three years before the alleged trans- 
fer of the property. 

The next instruction of the series refused is a substan- 
tial copy of the syllabus of the case of 7'hompson v. Loenig, 
13 Id., 386, also cited by counsel for the plaintiff in error. 
But in that case the debt for which the replevied property 
had been taken in execution was contracted by F. A. 
Loenig, the execution debtor, in 1873, at which time he 
was the owner of 160 acres of land upon which he resided, 
and that he also possessed a quantity of stock and farming 
implements. In 1875 judgment was rendered on said 
claim against Loenig. In 1879 execution was issued 
thereon, and a quantity of corn and fifty fat hogs levied 
on. This property was replevied by Mrs. Loenig, wife of 
F. A. Loenig. On the trial the plaintiff’s evidence of her 
title to the property consisted mainly in her possessing the 
title to the land upon which the said corn and hogs were 
raised, and as to this title it appeared that, in December, 
1874, after the contracting of said debt by F. A. Loenig, 
he, together with Mary S. Loenig, the plaintiff in said re- 
plevin suit, conveyed the said land to oue James A. Pick- 
ett, for the expressed consideration of $500. In the same 
month Pickett and wife conveyed the land to Mary S. 
Loenig, the said plaintiff, for the expressed consideration 
of $600. She testified on the trial that she borrowed this 
six hundred dollars from friends, in small sums, but failed 
to name any person from whom she borrowed any part of 
it. Nor was there any evidence that Pickett paid a single 
dollar of the alleged consideration of $500. 

Substantially the same controlling facts were proved, or 
evidence offered to prove them, in the case of Koch v. 
Rhodes, 10 Id., 445, cited also by counsel for plaintiff in 
error, and from the opinion in which the 4th or last of 
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the instructions, the refusal to give which is complained 
of, was substantially copied. But in the case at bar there 
is no evidence of trading, or of transfers of property be- 
tween the defendant in error and her husband, that would 
render either of the said instructions applicable or admis- 
sible. The evidence introduced or offered by defendant 
in the court below was confined to very narrow limits, 
and did not include any fact tending to impeach the bona 
fides of the plaintiff’s claim of title to the replevied 
property. 

Frank Hutcheson, a witness for the defendant, testified 
that he was acquainted with the parties, and with John A. 
' White, the husband of the plaintiff. In answer to the Q. 
State what conversation you had with him in the forepart 
of the month of February, 1885, in relation to his prop- 
erty and indebtedness? he made the A. That he was in 
the field husking corn; that White had been up north- 
west some place, and whien he came back he stopped and 
asked witness how the husking was, and said he wanted to 
get all the teams he could, and get his corn in as soon as 
he could, and get his money and get it into his pocket. 
He said, “these fellows might whistle for their rent.” 
Witness asked about the horses, how he would fix them? 
He said, “he would fix them all right.” That is all he 
said, and then drove to the house. 

Q. Did he name any parties that might whistle for 
their money ? 

A. He did not; he did not name any party that I re- 
member of; he might have, I would not be positive as to 
that. 

~ Q. On what farm were you working? 

A. It belonged I believe to McKinster. At the time 
I believe it was in dispute. I don’t know who did own it 
then. 

In answer to further questions the witness stated, “ that 
this was in the first part of February, and that he had no 
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other conversation with White in regard to the disposition 
of the property.” 

On cross-examination, the witness testified that, “no 
other person was present at the time of this conversation 
except White and witness, the plaintiff then being at the 
house a mile distant; that the conversation was in ref- 
erence to the corn raised in the season of 1884, and had 
no reference to the corn raised in 1885, because it had not 
then been raised.” 

On motion of the plaintiff, the whole of the testimony 
of the witness was stricken out, as incompetent and irrele- 
vant. The exclusion of this testimony constitutes the third 
ground of error argued in the plaintiff in error’s brief. 
At the date of this conversation between witness and White 
the corn which constitutes the subject-matter of this liti- 
gation had not been raised, nor, so far as it appears, had 
any steps been taken to produce it. There is no evidence 
that at that time, or at any previous time, had White acted 
as the agent of his wife in any matter or transaction what- 
ever. There is no evidence of the sale or transfer of any 
property from White to his wife, the plaintiff, to which the 
above conversation or statements of White could be con- 
strued to refer. 

While it is true that a party cannot present his entire 
evidence at the same time, and that it often occurs that in 
order to get his testimony before the court and jury he 
must introduce evidence of facts which, while unexplained 
by other testimony, are irrelevant and apparently incompe- 
tent, but in such cases evidence of such facts will be re- 
ceived by the court upon the assurance of the counsel that 
they will be followed by further testimony of other wit- 
nesses establishing facts showing their competency and rel- 
evancy, it is only upon such assurance, expressed or im- 
plied, that such testimony will be received; and always 
with the expressed or implied reservation on the part of the 
court that, upon the failure of the party to introduce such 
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explanatory or completing testimony, that received, and 
thus left unexplained and incomplete, will be stricken out 
if demanded by the adverse party. It does not appear 
that the plaintiff in error signified to the court his inten- 
tion to introduce other testimony showing the competency 
and relevancy of Hutcheson’s testimony, either before or 
after it was stricken out. Nor was there any offer by him 
of evidence to that effect. It is true the defendant offered 
M. Shay to prove that, in the first part of the month of 
February, 1885, John A. White told the- witness, while he 
was shelling corn on the McKinster place, that he did not 
propose to pay any of the rent on the land; that he wanted 
to get his property off as soon as possible. That was the 
farm in Otoe county, the McKinster land, the corn of 1884; 
the corn of 1885 not then having been raised. This evi- 
dence was merely cumulative to that of Hutcheson ; the 
only material difference between the witnesses being, that 
the one was husking, and the other-was shelling corn, It 
in no manner tended to explain, complete, or to show the 
relevancy and competency of Hutcheson’s testimony. 

While on the subject of defendant’s testimony, I will say . 
that the only other witness offered by plaintiff in error was 
J. T. McKinster. The only purpose and object of his tes- 
timony was to contradict some of the statements of Mrs. 
White, the plaintiff, when on the stand as a witness on her 
own behalf, as to her testimony on the trial before Justice 
Borlan. 

The plaintiff in error in the brief claims that the state- 
ments made by John A. White to the witnesses Hutcheson 
and Shay were admissible, on either of the three theories: 
1. That he was acting as the agent of his wife; 2. That 
there was a conspiracy between the husband and wife; and 
3. That there was no actual and apparent change in pos- 
session or condition. 

There are doubtless cases to which these principles of 
law would be strictly applicable; but it is deemed sufficient 
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in this case to say that there was neither evidence intro- 
duced nor offered tending to prove agency or conspiracy, 
or the possession or condition of anything existing at the 
time of the declarations, to be changed either actually or 
apparently between that time and the taking of the corn by 
the plaintiff in error. 

Following down the plaintiff’s brief, it may be admitted 
that the declarations of one conspirator are evidence 
against both, and that whether there was a conspiracy, was 
a question for the jury to determine from the circumstan- 
ces surrounding the transaction; and that declarations by 
one in possession as to the nature of his holding are evi- 
dence to be considered in the trial of that issue. Under 
this head plaintiff in error contends that the conversation 
between John A. White and the witnesses Hutcheson and 
Shay was sufficient to show a fraudulent intent on the part 
of White, and it would be upon the plaintiff to show that 
she was no party to and had no knowledge of such fraud- 
ulent intent. 

This proposition would probably be true in a contre- 
versy between those parties as to the title of property shown 
to have been in the possession of John A. White, at the 
time of the conversation, and subsequently transferred to 
the plaintiff. But if applicable to the case at bar, in any 
event it would have to be made so by evidence neither in- 
troduced nor offered on the trial which we are now re- 
' viewing. : 

The fourth point of the plaintiff in error’s brief is di- 
rected to the second instruction to the jury, asked by the 
plaintiff below, as follows: 

“2. The court further instructs the jury that if they 
believe from the evidence that the plaintiff, notwithstand- 
ing she is and was a married woman, rented the farm 
on which the corn in controversy was grown, and managed 
the planting and cultivation of the crop, had the same 
gathered, and herself paid for the hired help employed in 
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raising said crop, and paid the rent of the farm, and had 
the corn in controversy in her possession as her property 
at the time it was levied upon by the sheriff, then in that 
event her property is not liable for her husband’s debts, 
and if you believe she acted in good faith in the matter, 
you will find for the plaintiff.” 

The objection to this instruction, though not very clearly 
set forth in the brief, seems to be that plaintiff in error 
claims that it should "have told the jury that it was incum- 
bent on the plaintiff to have shown by evidence from what 
source she obtained the money with which she paid the 
hired help employed in raising said corn, otherwise it would 
be presumed that such was the money of John A. White, 
and that being his money which produced the corn, the 
corn was his property-and not that of the plaintiff. If 
this be the position of the plaintiff in error, then his ob- 
jection to the instruction is negative and not positive. In 
other words, the fault in the instruction of which he com- 
plains consists not in what it contains, but in that which it 
does not contain. In that contingency it was clearly the 
duty of the plaintiff in error to have presented instructions 
of such matter of law as was necessary to supplement the 
instruction given. This he probably aimed to do in those 
presented by him, the refusal of which we have already 
considered. But I think that the instructions to the jury, 
considered fairly together, present the law of the case ap- 
plicable to the evidence, and are not open to the objection 
offered. 

. The fifth point made is based upon the sustaining by the 
court of the plaintiff’s objection to a certain question pro- 
pounded to her by defendant, as follows: 

“What was the description of the teams and work cattle 
that you got from your father-in-law and brother-in-law, 
and so on?” Which was objected to as not proper cross- 
examination, and the objection sustained by the court. 

The plaintiff in her direct examination had not testified 

48 


754 SUPREME COURT OF NEBRASKA, 


Woodruff v. White. 


as to any teams or cattle, but upon her cross-examination 
she was interrogated by the defendant, as follows: 

Q. What teams did you work the place with? 

_A. Worked it with teams belonging to my father-in- 
law and brother-in-law. 

Q. How came you to get these teams of your father- 
in-law and brother-in-law? 

A. I leased them. ; 

Q. Do you know where they got those teams ? 

A. Yes; they got them of John A. White. 

Q. How long had your husband had those teams prior 
to that ? 

(Not answered.) 

Q. Were they not the same teams they farmed the 
McKinster place with the year before ? 

A. I think they were. 

Q. You know they were, don’t you? 

A. Well, I guess I do; yes. 

Then follows the question objected to and ruled out. 
The contention of plaintiff in error is, that the court should 
have required the plaintiff below to have answered the 
question rejected, to have enabled him to show by other 
evidence that the teams and work cattle mentioned had 
been fraudulently transferred by John A. White to his 
father and brother, who had leased them to the plaintiff 
for the purpose of cultivating the Rogge farm and pro- 
ducing the corn in controversy. Had the defendant offered 
testimony tending to prove the fraudulent transfer of any 
teams or work cattle by John A. White to his father and 
brother, or either of them, which identified them with the 
teams and work cattle leased by the plaintiff, or had he 
notified the court of his ability and intention to introduce 
such evidence, the question would have been fairly pre- 
sented, whether it was competent on cross-examination to 
lay the foundation for the introduction of such evidence; 
but without offering to, or even expressing an intention to 
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introduce such evidence, neither that court nor this wonld 
he required to mark and examine the identity and descrip- 
tion of teams and work cattle, though never so entertaining 
in pastoral detail. As the case then stood, and was finally 
left by plaintiff in error, no description of the teams or 
work eattle with which plaintiff produced the corn in ques- 
tion was relevant or competent evidence in the case. 

As to the sizth point in the brief, I cannot agree with 
the plaintiff in error in his assertion that the evidence 
wholly fails to show that the plaintiff was the bona fide 
owner of the property. She certainly did not fail to 
prove that the property was in her possession when levied 
on by the sheriff defendant ; and as I view the case, such 
possession in fact was sufficient of itself to entitle her to 
the verdict as against any evidence introduced, or offered, 
as shown by the bill of exceptions, tending to prove prop- 
erty in John A. White, the execution defendant. 

We now return to the first point presented by plaintiff 
in error in the brief, that the damages are excessive. 

On reference to the bill of exceptions I fail to find any: 
evidence of damage to the plaintiff by reason of the levy- 
ing upon the corn. It was not removed from the place of 
storage where the sheriff found it. There is no evidence of 
depreciation of the price of corn while the same was in the 
legal possession of the sheriff, nor of any other element of 
damages. The damages found by the jury were not only 
excessive, but are uusustained by any evidence adduced. 

The judgment will therefore be reversed and the cause 
remanded, unless the defendant in error shall, within 
thirty days from the filing of this opinion, enter a re- 
mittitur of $39.95. 

But in case such remittitur be filed within the time here 
limited, the judgment of the district court in all other 
respects, together with damages for five cents, is affirmed. 


JUDGMENT ACCORDINGLY. 


« ‘THs other judges concur. 
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Corporations—Municipal: pPpavina Bonps. The ninth pro- 
viso to the act entitled ‘‘ An act to amend sections 27 and 58, 
and to add subdivisions LVIII. and LIX. to section 52 of article 
2 of chapter 14 of the Compiled Statutes, relating to cities of the 
second class having over five thousand (5,000) inhabitants, and 
to repeal said original sections 27 and 58, and all acts and parts 
of acts in conflict with this act,’? approved March 30, 1887, 
Held, Not to apply to, limit, or qualify the provisions of sec- 
tion 2 of said act, which authorizes and empowers the mayor 
and council to issue “district paving bonds” for the purpose of 
paying the cost of paving, macadamizing, or repaving the streets 
and alleys in any paving district, exclusive of the intersections 
of streets and space opposite alleys therein. 


ORIGINAL application for mandamus to compel respond- 
ent to register certain bonds issued by relator. 


L. M. Pemberton, for relator. 


William Leese, Attorney General, for respondent. 
Coss, J. 


Chapter 14 of the Session Laws of 1887 is entitled 
“An act to amend sections 27 and 58, and to add subdivis- 
ions LVIII. and LIX. to section 52 of article 2 of chap- 
ter 14 of the Compiled Statutes, relating to ‘cities of the 
second class’ having over 5,000 inhabitants, and to re- 
peal said original sections 27 and 58, and all acts and 
parts of acts in conflict with the same.” 

The amended ‘section 27 provides for the duties of the 
city engineer and that of a special engineer, and the re- 
spective duties of the mayor and engineer in making esti- 
mates and letting contracts for city improvements. 
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Subdivision LVIII. confers upon the city council 
power to open, extend, widen, narrow, grade, curve, gut- 
ter, and pave, or otherwise improve, and keep in good re- 
pair, or cause the same to be done in any manner they 
may deem proper, any street, avenue, or alley within the 
limits of the city, ete. Then follow sundry provisions and 
provisos respecting temporary grades, laying down side- 
walks, etc., and then a provision that the mayor and coun- 
cil shall have power to pave, repave, or macadam any. 
street, or alley, or any part thereof, in any city, and for 
that purpose to create suitable paving districts, which 
shall be consecutively numbered, etc., such work to be 
done under contract, and under the supervision of the 
board of public works of the city; whenever the owners 
of lots or lands abutting upon the streets or alleys within 
any paving district representing a majority of feet front 
thereon shall petition the council to pave, repave, or mac- 
adam such streets or alleys, it shall be the duty of the 
mayor and council to pave, repave, or macadam the same, 
and to use such material therefor as the majority of own- 
ers shall determine upon; Provided, The council shall be 
notified in writing by said owners of such determination, 
within thirty days next after the passage and approval of - 
the ordinance ordering such paving, repaving, or macad- 
amizing. In case such owners fail to designate the mate- 
vial they desire used in such paving, repaving, or macadam- 
izing, in the manner and within the time above provided, 
the mayor and council shall determine upon the material 
to be used. 

“The cost of paving, macadamizing, or repaving the 
streets and alleys within, any paving districts, except the 
intersections of streets and space opposite alleys within 
such districts, shall be assessed upon the lots and lands 
abutting upon the streets and alleys in such district in 
proportion to the feet front so abutting upon such streets 
and alleys. 
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“The assessment of the special taxes for paving pur- 
poses herein provided for shall be made as follows: The 
total cost of the improvement shall be levied at one time 
upon the property and become delinquent as herein pro- 
vided, One-tenth of the total amount shall become de- 
linquent fifty days after such levy, one-tenth in one year, 
one-tenth in two years, one-tenth in three years, one-tenth 
in four years, one-tenth in five years, one-tenth in six 
years, one-tenth in seven years, one-tenth in eight years, 
one-tenth in nine years; each of said installments except 
the first shall draw interest at the rate of seven per cent 
per annum from the time of levy aforesaid until the same 
shall become delinquent, and after the same shall become 
delinquent a penalty of five per cent, together with inter- 
est at the rate of one per cent per month, shall be paid 
thereon, as in the case of other special taxes. Such taxes 
shall be collected and enforced as in other cases of special 
taxes.” 

The paragraphs following provide as to the duties of 
the city treasurer relating to the collection of taxes by the 
seizure and sale of certain property in satisfaction thereof. 

We quote again from the aet, p. 314 (1887): “The cost 
of paving, macadamizing, or repaving the intersections of 
streets and space opposite alleys in any paving district 
shall be paid by the city as hereinafter provided, but noth- 
ing herein contained shall be construed to exempt any 
street or other railway company from paving or repaving 
its whole right of way, including all space between and 
one foot beyond their outer rails, at its own cost, when- 
ever any street shall be ordered paved or repaved by the 
mayor and council of the city as provided by law. 

“For the purpose of paying the cost of paving, mac- 
adamizing, or repaving the streets and alleys in any pay- 
ing district, exclusive of the intersections of streets and 
space opposite alleys therein, the mayor and council shall 
have power and may by ordinance cause to be issued 
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bonds of the city to be called ‘District Paving Bonds of 
District No. ...,’ payable in not exceeding ten years from 
date, and to bear interest payable annually not exceeding 
the rate of seven per cent per annum, with interest cou- 
pons attached, and in such case shall also provide that 
said special taxes and assessments shall constitute a sink- 
ing fund for the payment of said bonds and interest.” 

Provided also, that the owner of such abutting lots shall 
have the privilege of paying the whole of such assessment 
within fifty days and releasing the same from the levy of 
such special taxes; and further, that said bonds shall not 
be sold for less than their par value, and empowering 
the mayor and council to make other and further assess- 
ments if the first, or any part thereof, shall fail, or for 
any reason become invalid. 

The succeeding paragraph: of the act, p. 315, provides 
that, “Whenever the mayor and council deem it expedient 
they shall have power for the purpose of paying the costs 
of paving, repaving, ov macadamizing the intersections of 
streets and space opposite alleys in the city, to issue bonds 
of the city, to run not more than twenty years, and to 
bear interest payable semi-annually at the rate not exceed- 
ing six per cent per annum, with coupons attached to be 
called ‘Paving Bonds,’ and which shall not be sold for less _ 
than par, and the proceeds of which shall be used for no 
other purpose than paying for the cost of paving, repav- 
ing, or macadamizing the intersections of streets and alleys 
in the city. 

“Provided, That the aggregate amount of such bonds 
issued in any one year shal} not exceed the sum of $50,- 
000; and Provided further, That no such bonds shall be 
issued until the question of issuing the same has been 
submitted to the electors of the city at a general or special 
election therein, and authorized by a vote of the majority of 
the electors voting at such election.” 

The question here presented is, whether the limitation 
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of power upon the mayor and council to issue bonds only 
after the proposition to issue the same has been submitted 
to the electors of the city, and authorized by a majority 
of the voters at such election, is restricted to the paving 
bonds, in said amendment, or whether it extends to and 
includes the district paving bonds therein provided for? 
It will be observed that nearly the whole of the present 
act consists of the amendment of one section of the pre- 
vious act. It seems to have been the theory upon which 
it was drafted, and it is probably true that, under the pe- 
culiar provisions of our constitution relating to the amend- 
ment of statutes, these provisions should constitute but 
one section of the act. At all events, we are here pre- . 
sented with the somewhat singular instance of a single 
section running through 20 pages of the statute book,.and 
burdened with 18 distinct provisos. We are therefore 
without the usual distribution of the law into sections, 
which affords important aid in the construction of a stat- 
ute. None of these provisos are numbered in the statute, 
but we will call the one now under consideration the 
TX., and that immediately preceding it the VIII. 

The first provision of this act to which I call special 
attention, is that which provides that the cost of paving, 
etc., within any paving district, except the intersections 
of streets and spaces opposite alleys, shall be assessed 
upon lots and lands abutting upon streets and alleys in such 
district in proportion to the feet front so abutting upon 
streets and alleys, and the provision for the assessment of 
special taxes for the payment thereof upon such abutting 
property, payable one-tenth within 50 days after the assess- 
ment thereof, and one-tenth annually until the same shall 
be fully paid. And next it is provided that the costs of 
paving the intersections of streets and the spaces opposite 
alleys should be paid by the city. The law-niakers hav- 
ing made the above distinction between these two classes 
of public improvements, now take up the question of pro- 
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viding means for paying the same. Having provided 
that the expense of the first class shall eventually fall 
upon the property holders, but providing that a part of it 
shall be upon a long term of credit, and as the workmen 
and material men who make these improvements must be 
paid down, meang must be placed in the hands of the 
authorities of the city for raising immediate funds for such 
purpose, so they very naturally go back and enter on the 
duty of pointing out the method by which the city author- 
ities shall raise the money to pay the cost of paving the 
streets and alleys, which cost is to be re-imbursed to the 
city by means of the special assessments upon the abutting 
property. For this they enact that, “the mayor and 
council shall have power, and may by ordinance cause to be 
issued bonds of the city to be called district paving bonds.” 
They also provide that these bonds shall run not exceed- 
‘ing ten years from date, and bear interest not exceeding 
seven per cent per annum, being guarded, both in respect 
to the time said bonds may run, and the rate of interest 
they may bear, by the time given in the preceding pro- 
visions for the completion of the payment of such special 
assessments and the rate of interest. such assessments bear. 
They also provide in express terms that the bonds them- 
selves shall provide that the special taxes and assessments 
shall constitute a sinking fund for the payment of said 
bonds and interest. 

Then we come to the provision for the issuing of paving 
bonds for the purpose of providing that these bonds may 
run not to exceed twenty years, to bear interest payable 
semi-annually at a rate not exceeding six per cent, to be 
called paving bonds, which shall not be sold for less than 
par value. It may be well to note the several points of 
difference between these two classes of bonds, The dis- 
trict paving bonds may be issued to run not to exceed ten 
years, to bear interest, payable annually, not to exceed 
seven percent. It may be said as to these bonds that 
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while they are issued by the authority of the city, and that 
the city is primarily responsible for their payment, both 
principal and interest, out of special assessments npon 
abutting property, the voters of the city had no real inter- 
est in them. But the paving bonds, which may run not 
to exceed twenty years, shall draw not to exceed six per 
cent interest, payable semi-annually, and shall not be sold 
for less than par. ‘These bonds being thus placed upon an 
equality of value with bonds issued for works of internal 
improvement, funding bonds, ete. The next proviso, fol- 
lowing these provisions, is to the effect that the aggregate 
amount of such bonds to be issued in any one year shal] 
not exceed the sum of $50,000. 

Jf we can ascertain the exact meaning intended by the 
use of the words “such bonds,” in this proviso, it will aid 
materially in the solution of the proposition now before 
us. Did the legislature mean by the use of these words 
to include district paving bonds, as well as paving bonds, 
and to limit the amount of all bonds to be issued, in any 
one year, to the sum of $50,000? I think not. For, if 
so, would not the legislature have provided what propor- 
tion of the aggregate amount should be district paving 
bonds, and what proportion paving bonds? TI think the 
legislature necessarily would have so distinguished in the 
law, considering the fact that the proportion of the former 
to the latter, in a given district, or section of the city, 
must be nearly as tree to one. And again, other provis- 
ions of the act quoted are to the effect that the special 
assessments which are to pay for the paving generally, and 
provide a sinking fund for the payment of the paving 
bonds, begin to fall due at the expiration of 50 days from 
the date of the ordinance providing for the improvement 
and levying the same, and continue to fall due by annual 
tenths. 

Could it have been the intention to impose this burden 
upon the abutting property, providing for its drawing a 
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high rate of interest, and then limit the authority of the 
city to raise the means for the completion of the work to 
a sum probably not exceeding three-fourths of $50,000 per 
year, an insignificant sum compared to that which must be 
expended annually in order to complete such improvements 
even in our smaller cities of the second class, within any 
reasonably near future? But I think the words “such 
bonds,” here used, mean only such paving bonds, and were 
not intended to include, and thus to limit the amount of 
the district paving bonds within the operation of the pro- 
viso; but that it was the plain intention of the legislature, 
evidenced by the terms of these provisions, to make it the 
duty of the mayor and council to issue district paving 
bonds to an amount equal to the special assessments on 
abutting property in each paving district, immediately on 
ascertaining the cost of paving the streets in such district 
exclusive of the intersections of streets and the spaces op- 
posite alleys therein. And the city having an ample 
guaranty of indemnity against final responsibility on such 
bonds could have no interest in limiting the amount of 
their issue to a sum less than the cost of the improvement. 

Having, for these considerations, and others, which the 
limited time at my disposal will not permit enlarging 
upon, reached the conclusion that the words “such bonds,” 
as used in the proviso, which I will designate as the VIIT., 
are limited in their meaning and application to the paving 
bonds proper, and do not apply to, nor limit the amount 
of, the district paving bonds which may be issued in any 
one year, it therefore necessarily follows that the same 
words when used in the [X., or succeeding proviso, are 
subject to the same limitation in their application, and can- 
not be construed to take away or limit the power delegated 
to the mayor and council in the preceding provisions of 
the act to issue district paving bonds to cases where the 
question of issuing them shall have been submitted to the 
electors of the city, and been voted for by a majority of 
the voters at such election. 


. 
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I am, therefore, of the opinion that the mandamus 
prayed for requiring the auditor of public accounts to 
register the district paving bonds of the relator ought to 
be issued. 


WRIT ALLOWED. 


THE other judges concur. 


Joun H. Levy, PLAINTIFF IN ERROR, V. JOHN M. 
YERGA, DEFENDANT IN ERROR. 


1. Adverse Possession: LIMITATION OF ACTION. If one by 
mistake inclose the Jand of another, and claim it as his own, to 
certain fixed monuments or boundaries, his actual and uninter- 
rupted possession as owner for the statutory period will work 
a disseizin, and his title will be perfect. 


EJECTMENT: EVIDENCE. Plaintiff’s grantor 
was the owner of a tract of wild and uncultivated land adjoin- 
ing the cultivated and inclosed land of defendant. During a 
portion of the ten years just prior to the commencement of the 
suit, defendant leased the land owned by plaintiff’s grantor, 
for the purpose of inclosing it and pasturing his stock thereon. 
The contract of lease, which was oral, was for the whole of 
plaintiff ’s tract of Jand, the understanding being that it was all 
aninclosed. After plaintiff’s purchase, and upon a survey of 
his land, it was found that his east line was within the inclosure 
and over the boundary of defendant’s land. In an ejectment 
suit for the strip inclosed, by the defendant, It was Held, That 
the leasing of the inclosed land would not prevent the running 
of the statute of limitations as to the strip in dispute, it being 
inclosed as @ part of defendant’s land, and occupied by him as 
owner to certain fixed boundaries, adopted as the line before 
plaintiff’s purchase. 


Error to the district court for Douglas county. Tried 
below before HopeweEtu, J. 
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George F. Brown and Wm. D. Beckett, for plaintiff in 
error, cited: Ross v. Gould, 5 Me., 212. Grube v. Wells, 
34 Towa, 150. Hiatt v. Kirkpatrick, 48 Iowa, 78.  Trus- 
sel v. Lewis, 18 Neb., 415. Howard v. Reedy, 29 Ga., 
154. Brown ov. Cockerell, 33 Ala., 45. 


Kennedy & Gilbert, for defendant in error, cited: Gat- 
ling v. Lane, 17 Neb., 77. Stettnische v. Lamb, 18 Neb., 
619. Yetzer v. Thoman, 17 Ohio St., 1380. French »v. 
Pearce, 8 Conn., 439. Hamilton v. Wright, 30 Ia., 480. 
Brown v, Leete, 6 Sawyer, 332, 339. Tex v. Pflug, 24 
Neb., 666. Grim v. Murphy, 110 Ill, 271. Meyer v. 
Weigman, 45 Ia., 597. Bunce v. Bidwell, 43 Mich., 542. 
Brown v. Anderson, 90 Ind., 94. Crary v. Goodman, 12 
N. Y., 266. 


Reese, Cu. J. 


This is an action in ejectment for the possession of a . 
narrow strip of land within the inclosure of defendant, 
and which it is alleged is the property of plaintiff in error, 
the adjoining land owner. 

The answer of defendant in error denied the plaintiff’s 
ownership, averred ownership in defendant, and alleged 
that he had “been in the lawful, open, notorious, peaceable, 
exclusive, and continuous possession of said premises for 
the period of more than ten years prior to the commence- 
ment” of the suit. 

A trial was had to the court without the intervention of 
a jury, which resulted in a general finding and judgment 
in favor of the defendant in the action. 

It is conceded by plaintiff that defendant has been in pos- 
session of the property for more than ten years prior to the 
commencement of the action, and that if such possession 
was notorious and hostile to plaintiff and his grantors, that 
the statute has run. But it is insisted that such is not the 
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possession of defendant, but that his inclosure was only 
intended to reach to the true line, and that his possession 
has been only with reference thereto; that his occupation 
of the land belonging to plaintiff and his grantors has 
been solely by mistake, and that defendant’s claim of own- 
ership extended only to the land described in the deed, the 
property being described by metes and bounds. . 

We have carefully examined the evidence submitted to 
the trial court, and find that sufficient evidence was sub- 
mitted to justify a finding that defendant’s occupation has 
been with reference to fixed boundaries, existing at the 
time of his purchase, and which it was supposed was 
within the actual, purchase made by him, and without 
reference to the particular land described in the deed. 
There is proof that, about the time of the purchase, the 
land was surveyed, and that by such survey it was found 
that a ditch, which had been previously excavated by an 
occupant, was upon the line. And that in the construc- 
tion of defendant’s fence, he built with reference to said 
ditch as the line, placing this fence immediately inside of 
it. And that the whole of his possession had been with 
reference to said ditch as his boundary line, and as a mon- 
ument thereof. This ditch was constructed, perhaps, prior 
to the year 1856, and as stated by one of the witnesses, 
was originally intended as a “ditch fence,’ upon that 
boundary line. While it appears the property has not 
been occupied during all this time, yet it is shown that 
during the time it was occupied, it was with reference to 
the ditch referred to, as the boundary line; that the occu- 
pancy has been continuous, and with reference to it, for 
more than ten years prior to the commencement of the 
action. 

Under the rule stated in Tex v. Pflug, 24 Neb., 666, and 
which we believe to be correct, the statute of limitation 
had run in favor of defendant, at the time of the com- 
mencement of the action. 
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Tt is shown that, during the occupation of defendant, he 
leased from plaintiff’s grantor the tract of land adjoining 
upon the west, which, it is alleged, included the strip re- 
ferred to, and that for a number of years he had it in- 
closed for the purpose of a pasture, and that thereby he 
recognized the ownership of plaintiff, and that the running 
statute was broken, his possession during that time not 
being adverse. 

Tt is clearly shown by the evidence that, at the time of 
the lease referred to, and during the whole thereof, the land 
in question was inclosed by defendant as his own property ; 
while it is true that he rented what was known as the 
Thompson tract, yet it is very evident that in the contract 
of lease, which was oral, and in which contract the partic- 
ular strip referred to was not treated as a portion of the 
Thompson tract, nor was defendant’s possession thereof in 
any manner changed from what it had been prior thereto. 

The rule stated in Tea v. Pflug, on this part of the case. 
must control, and the decision of the district court, that 
the tenancy was not inconsistent with defendant’s pos- 
session as owner, was correct. 

The judgment of the district court is therefore affirmed, 


JUDGMENT AFFIRMED. 


THE other judges concur, 


RICHARDSON COUNTY, PLAINTIFF IN ERROR, V. HENRY 
C. Smrru, CHarves F. Sire, and Jupson SMira, 
DEFENDANTS IN ERROR. 


Insane: SUPPORT BY CHILDREN. There is no liability at com- 
mon law, or by statute, against the children of insane persons, 
for the maintenance of such persons in the state hospital for the 
insane. 
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Error to the district court for Richardson county. 
Tried below before Broapy, J. 


Edwin Falloon, for plaintiff in error, cited: 1 Black- 
stone Com., 454. 


C. Gillespie, for defendants in error, cited: Walker’s 
American Law, Secs. 108, 109. 2 Kent Commentaries, 
208. Lebanon v. Griffin, 45 N. H., 558. 


REEseE, Cu. J. 


This action was instituted for the purpose of recovering 
of defendants in error the amount paid by Richardson 
county for the maintenance of Elizabeth Smith in the in- 
sane asylum, she being the mother of defendauts. 

It is alleged in the petition that Elizabeth Smith had 
been declared insane by the proper authorities of Richard- 
son county, and that she had been detained in the insane 
hospital of the state until her death, at an expense of 
$1,025, which had been paid by the county; that she died 
in said hospital on the 29th day of November, 1885; that 
her husband, Charles C. Smith, died on the 6th day of 
February, 1879, and at that time the expense of maintain- 
ing said Elizabeth Smith in the hospital had amounted to 
the sum of $52. The principal portion of the expendi- 
ture was, therefore, made after his death. That at the 
time of his death he was possessed of personal property of 
the value of $3,000, and of real estate of the value of 
$2,500, the joint accumulation of himself and wife; that 
administration of his estate had been duly had, and by the 
order of the county court of Richardson county about 
$2,000 of the proceeds of the personal property belonging 
to the estate passed to the defendants; that the land was 
the homestead of said Charles ‘C. Smith and family, and 
upon his death his wife became seized of a life estate 


JANUARY TERM, 1889. 769 


Richardson County v. Smith, 


therein, and the rents and profits of said land, of the 
annual value of $400, during her life time, were con- 
verted by defendants to their own use, and upon the death 
of Elizabeth Smith the real estate passed to the defendants 
as the sole heirs and children of said Charles and Eliza- 
beth, deceased; that Elizabeth left surviving no husband, 
father, mother, grandfather, nor grandmother in this 
state, and that the defendants are now, and have at all 
times been, of sufficient ability to support their mother, 
Elizabeth Smith. Judgment is demanded for the sum of 
$1,023, with interest and costs. 

To this petition defendants interposed a general demur- 
rer, which was sustained by the district court, and upon the 
cause being dismissed, plaintiff brings it to this court by 
proceedings in error, assigning therefor, as error, the rul- 
ing of the court upon said demurrer. 

It will be observed, upon au examination of the petition, 
that there is no allegation that the defendants had attained 
their majority at the time of the death of their mother, 
nor even at any time before the commencement of the 
suit. Itis believed that such an allegation would have 
been necessary to entitle plaintiff in error to maintain the 
action, did a liability exist. 

Under the provisions of section 17 of chapter 36, Com- 
piled Statutes of 1887, the homestead, on the death of the 
husband or wife, vests in the survivor for life, and after- 
wards in his or her heirs forever, subject to the power of 
decedent to dispose of it, except the life estate of the sur- 
vivor by will. In either case, it is not subject to the pay- 
ment of any debt or liability contracted by or existing 
against the husband or wife, or either of them, previous 
to or at the time of the death of such husband or wife. 

It is alleged that the land in dispute was the homestead 
of the husband and wife, which vested in her at his death. 
This being true, so long as the homestead character was 
maintained by the children, it would still be exempt to 

49 
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them,and they would not be chargeable for rents and profits. 
Again, it would not be “subject to the payment of any 
debt or liability contracted by or existing against the hus- 
band and wife, or either of them.” Itis very clear, there- 
fore, that the demurrer was properly sustained on this 
ground alone. But it is insisted that the decision in Rich- 
ardson-County v. Frederick, 24 Neb., 596, was wrong, and 
that not only were the defendants in that case liable, but 
that upon the case made in the petition here these defend- 
ants-are liable. 
Our attention is again called to section 1 of chapter 67 
of the Compiled Statutes, and it is insisted that the liabil- 
ity of defendants is created thereby. In writing the opin- 
ion in the case referred to, we endeavored to show the rad- 
ical distinction which exists between-a pauper, as defined 
in chapter 67, and an insane person as defined and provided 
for in chapter 40 of the Compiled Statutes. Chapter 67 
contains provisions for such persons who shall be unable to 
earn a livelihood in consequence of bodily infirmity, idiocy, 
lunacy, or other unavoidable causes. It is difficult to state 
more clearly than in the previous case the: fundamental 
distinction between the provisions of the two chapters. In 
the one case, the obligation rests upon the persons named 
to maintain those who are unable to earn a livelihood, 
from unavoidable causes, without reference to the origin 
of their inability to maintain themselves. And if that 
condition is brought about by their mental or bodily infirm- 
ity, the liability of the persons named is fixed. But this 
must be limited to.such as are styled paupers. They are 
the persons to whom the provision applies. An individual 
may haye become a pauper in consequence of lunacy, and 
yet be sane at the time when they are entitled to relief un- 
der the chapter, while the insane person may require the 
care of the state, as such, and yet not bea pauper. The 
law providing for the support of paupers, provides, in clear 
language, that it is the condition and not the cause that 
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fixes the liability npon the relatives of the destitute person. 
So far as the decision in Richardson County v. Frederick 
goes, we have no doubt of its correctness. 

It is insisted that “if a son is not liable, under section 1 
of the chapter on paupers, to support his insane mother, 
then it seems he is liable at common law,” citing 1st Black- 
stone’s Commentaries, 454. This liability does not exist 
at common law. Walker’s American Law, section 109. 
Browne on Domestic Relations, 82. 2d Kent’s Commen- 
taries, 13th Ed., 208. Chase’s Blackstone, 168. Schou- 
ler’s Domestic Relations, section 265. Edwards v. Davis, 
16 Johnson, 282. 

As was decided in Richardson County v. Frederick, there 
is no provision in the act for the care and protection of in- 
sane persons, fixing the liability upon any person for the 
care and maintenance of insane persons, whtile in the 
hospital. 

It may be contended that the allegations of the petition 
are, that defendants inheriting the property of their par- 
ents would create the relation of creditor and debtor, as 
between the county and defendants, growing out of the lia- 
bility of the estate of the insane person, assuming that the 
estate of such insane person would be liable. The law for 
the settlement of the estates of decedents provides a method 
by which claims against estates may be established and 
their payment enforced. We know of uo rule which would 
entitle a creditor to refrain from presenting a demand 
against an estate, and after waiting until the close of the 
administration and distribution of the property, maintain 
an action against the heirs and devisees. If the estate of 
Charles C. Smith, or of Elizabeth Smith, was liable for 
payment of the charges for the maintenance of Elizabeth 
Smith during her insanity, the proper time and place to 
have presented that demand was during administration, 
and in the court having jurisdiction to adjudicate and set- 
tle claims against estates. 


772 SUPREME COURT OF NEBRASKA, 


U. P. Ry. Co. v. Sue, 


The decision of the district court was correct, and its 
judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Union Pacrric RAtLway Co., PLAINTIFF IN ERROR, 
v. Lege Sun, DEFENDANT IN ERROR. 


1. Railroads: PLATFORMS: STATION GROUNDS. As a@ general 
rule, railroad companies are bound to keep in a safe condition 
all portions of their platforms and approaches thereto, to which 
the public do or would naturally resort, and all portions of their 
station grounds reasonably near to the platforms, where passen. 
gers taking passage on their cars would naturally or ordinarily 
be likely to go. 


INJURIES TO PERSON: NEGLIGENCE. Where a rail- 
road company constructed its platforms for the accommodation 
of passengers getting on and off its cars between aside track 
and tbe main line track, the distance between the two tracks 
being about six feet, and where a passenger approaching the 
train for the purpose of taking passage sought to enter the train 
from the platform of the rear car, and upon approaching the door, 
found that that portion of the car into which the door opened 
was set apart exclusively for baggage, and then sought to leave 
the car and enter a passenger car, by stepping upon and passing 
along the platform between the two tracks to the passenger car, 
but finding the platform crowded with other passengers, he 
sought to pass through and around the company of passengers, 
but in doing so was struck by a passing train moving at a rapid 
rate of speed, Jt was Held, The question of his want of care was 
properly submitted to the jury, and that his conduct was not 
such as would require the court to declare it negligence. 


CARE OF PASSENGERS. An instruction that a railroad 
company owes a much higher degree of care to passengers than 
it does to the public generally, going upon its tracks at public 
crossings, taken in connection with the other instructions given 
to the jury, Held, To be correct. 


NEGLIGENCE. Where a railroad company re- 
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ceives its passengers from a space between parallel tracks, it is 
bound to provide such safeguards as will protect such passengers, 
in the exercise of ordinary care, from injury from passing 
trains. And if it fail to do this, whether its negligence con- 
sists in its failure to provide a proper platform, or to notify pas- 
sengers who have gone between its tracks to enter its cars of 
the approach of a train On a track parallel and near to that on 
which its passenger train is standing, and an injury results from 
such failure to one of the passengers who is about to enter its 
car, and without negligence on the part of such passenger, the 
railroad company will be liable for the damage resulting from 
such injury. 


Error to the district court for Douglas county. Tried 
below before HoPEWELL, J. 


J. M. Thurston, W. R. Kelly, and J. 8. Shropshire, for 
plaintiff in error, cited: Thompson on Carriers of Passen- 
gers, 209. Beach on Contributory Negligence, 190. 
Wood’s Railway Law, 1065. Thompson on Carriers of 
Passengers, 199. Wood’s Railway Law, 1049. Black 
Proof and Pleading in Accident Cases, 94. Railroad Co. 
v. Stout, 17 Wallace, 657. City of Lincoln v. Gillilan, 18 
Neb. 116. A. & N. R. BR. Co. v, Bailey, 11 Neb., 332. 
State v. G. 1. R. R., 58 Maine, 176. Johnson v. Boston 
& Maine R. R., 125 Mass., 75. Commonwealth v. Boston 
& Maine R. R., 129 Mass., 500. 


Mahonzy, Minahan & Smyth, for defendant in error, 
cited: —Thompson on Negligence, 417, note 1. Wood’s 
Railway Law,1170. Hulbert v. N. Y. CR. R. Co, 40 N. 
Y., 145. McDonald v. Chicago & N. W. R. R. Co., 26 
Towa, 124. Warren v. Fitchburg R. R. Co., 8 Allen, 
227. Knight v. Portland, 8. & P. R. R. Co., 56 Me, 
234. Warren v. Fitchburg R. R. Co., 8 Allen, 227. 
Wheelock v. Boston & Albany R. R. Co., 105 Mass., 208. 


Reese, Cu. J. 


This was an action for damages, resulting from a per- 
sonal injury. 
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It appears from the evidence that defendant in error, 
who was plaintiff below, purchased a ticket from Omaha 
to South Omaha and return; the passage being upon what 
was known as the dummy train. On his way to South 
Omaha, that portion of the ticket which conferred the 
right to ride in that direction was taken up by the con- 
ductor, and the remaining portion returned to him, by 
which he was entitled to return to Omaha. 

Defendant in error, who was a Chinaman, but under- 
stvod the English language, had with him another China- 
man, of the name of Sam Soon, who could not understand 
the English language, and who, it appears, was somewhat 
under the charge of defendant in error. Upon their 
arrival in South Omaha, defendant in error transacted his 
business and returned to the station for the purpose of 
making the return trip. He found the train standing 
upon a track, headed to the north, apparently about ready 
for its departure. The train was standing upon the east 
side track, but not at the depot. As defendant in error 
approached it from the east, he got upon the rear end of 
the rear car, for the purpose of taking his seat within ; 
but when he came to the car door, he discovered it was 
what was known as a combination car (one end being used 
for baggage and the other for passengers), and that the end 
at which he was standing was that part used for baggage. 
He then turned to leave the car, for the purpose of enter- 
ing another car in the train. The platform which had 
been provided for the accommodation of passengers getting 
on and off the train was on the west side of the train, and 
between the side track, on which the train was standing, 
and the main line track, which was about six feet from the 
side track. There was no platform on the east side of the 
train, and outside of the tracks, and the tracks were about 
two feet above the general surface of the earth on that 
side, which rendered it inconvenient, if not entirely im- 
practicable, to get on and off the train outside the tracks. 
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When he left the rear end of the train for the purpose of 
taking a passenger coach, he undertook to pass along the 
west side of the train on the platform, but found it 
crowded with other passengers, who had not yet entered 
the train. He undertook to ‘pass around them, but in so 
doing stepped near or upon the main line track, when a 
train which was passing at a rapid rate of speed struck 
him, inflicting the injury complained of, both his legs 
being broken. The cause was tried toa jury, which re- 
turned a verdict in his favor for the sum of $1,500. 

Plaintiff in error brings the cause into this court by 
proceedings in error, and seeks a reversal of the judg- 
ment for errors which it alleges were committed upon the 
trial, 

There are two principal errors complained of: Ist, 
That the verdict was not sustained by the evidence; and 
2d, That the court erred in its instructions to the jury. 

The principal ground of the first assignment is, that’ dé- 
fendant in error was guilty of contributory négligence. 
That is, that he was guilty of negligence to such an extent 
as would preclude his recovery; and that the court should 
have so instructed the jury. 

A number of instructions were given to the jury by the 
trial court, among which were seven given at the request 
of plaintiff in error, the fourth, fifth, and sixth of which 
are as follows: 

“4th. You are instructed that in this action the 
plaintiff, in order to recover, must prove every material 
allegation contained in his petition, by a preponderancé of 
evidence, and that it is not sufficient to authorize him to 
recover to establish the fact that he received the injury at 
the time and place mentioned in his petition. He has 
alleged that the injury by him received as alleged in his 
petition was caused solely by and through the neglect of 
the defendant, and without any contributory fault or neg- 
ligence on the part of complainant. his allegation is one 
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of the material things necessary for the plaintiff to estab- 
lish by the evidence by a preponderance of proof.” 

“Sth. If you shall find from the evidence that, at the 
time and place where the plaintiff received his injury, de- 
fendant’s servants had given warning of the approach of 
the train by which the plaintiff was injured, by the ringing 
of bells or blowing of whistles, or by the calling of flag- 
men or other employes; and that if you shall further be- 
lieve that at said time and place the situation of the trains 
and cars could have been observed and noted by any per- 
son, by the use of ordinary care, then in such case the 
plaintiff was bound to take notice of the approaching 
train, and to take such steps as an ordinarily prudent man 
under like circumstances would have done; and if you 
shall find from the evidence that the plaintiff did not at 
such time and place exercise such ordinary care and pru- 
dence, then he cannot recover in this action, although he 
may have been injured; and for amr injury by him sus- 
tained under such circumstances, you should find for the 
defendant.” 

“6th. You are charged that the plaintiff cannot recover 
in this action, unless he received the injury complained of 
by an¢through the negligence of the defendant, itsagen s and 
servants, without any fault or contribatory negligence on 
his part, but for which the injury would not have occurred. 
If you shall find from the evidence that the defendant, its 
agents and servants, were not guilty of any negligence 
which was the approximate cause of the injury complained 
of, you should find for the defendant.” 

By these instructions, as well as others given by the 
court upon its own motion, the whole question of negli- 
gence was submitted to the jury for their determination, 

As we have said, it is shown by the evidence that the 
only platform from which passengers could pass to and 
from the train was in the space between the tracks herein- 
before referred to. The construction and maintenance of 
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this platform was, in effect, an invitation to passengers de- 
siring to go upon plaintiff’s train to do so from that point. 
Indeed it seems that no other convenience was prepared for 
that purpose. It conld not be said that defendant in error 
was guilty of negligence in getting upon the rear of the train, 
that portion being used for baggage alone, for the reason 
that it was unknown to him that he was entering a baggage 
car until he was on the platform. Neither could it be said to 
be negligence on his part for him to seek to leave the plat- 
form of the car for the purpose of entering a car intended 
for passengers. The cars were not accessible from the cast, 
and, therefore, if he made the effort at all to enter a pas- 
senger coach, such effort should necessarily be made from 
the west. The platform by which he sought the passenger 
coach was crowded with passengers seeking passage upon 
the same train which he purposed to take. Neither could 
it be said, as a matter of law, that his effort to pass through 
or around the crowd of people standing upon the platform 
was negligence, for that was the method prepared by 
plaintiff in error for his passage. These questions, by the 
instructions referred to, were properly submitted to the jury 
for their consideration in determining the question of ordi- 
nary care, or the want thereof, on his part. 

The objections to the instructions given will be noticed 
in their order as presented by the brief of plaintiff in error ;. 
the first of which is as follows: . 

“The railroad company owes a much higher degree of 
care to its passengers, whose safety is entrusted to its keep- 
ing, than it does to the public generally going upon its 
tracks at public crossings, and if it fuils to exercise such 
high degree of care, and a passenger is injured by snch 
failure, without contributory negligence on his part, the 
company is liable for such injury.” 

It is insisted that in giving this instruction the trial court 
overlooked the distinction between the duty of the railroad 
company to its passengers on its trains, and its duty to its 
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passengers on and about its stations and depot grounds. 
This criticism, we think, cannot properly be made. There 
is, doubtless, a distinction between the obligations of a com- 
mon carrier to its passengers and those passing and repass- 
ing upon and over its tracks at the crossings of highways 
and thelike.° In the latter case, the obligation on the part 
of railroad companies and such persons is mutual. But a 
person entering upon the platforms and grounds of a rail- 
road company as a passenger, has the right to presume that 
he can stand upon such platform without danger from the 
running trains of the railroad company. The company is 
bound to provide safe platforms for the use of its passen- 
gers, of sufficient length and size to allow safe egress from 
an ordinary train, and it is negligence to construct its plat- 
form for passengers so that a passenger while standing upon 
it may be injured by a passing train. Woods’ Railway 
Law, 1170. Hulbert v. N. Y. CR. BR. Co, 40 N. Y., 
145. McDonald v. Railroad Co., 26 Iowa, 124. Warren 
v. Railroad Co., 8 Allen, 227. 

Any other rule would sanction the highest degree of 
negligence, which would, snbstantially, amount to willful 
injury and a wanton disregard of human life. Railroad 
Co. v. Wilson, 63 Tll., 167. i 

It is also contended that this instrnction is objectionable 
as being indefinite, and that each member of the jury was 
virtually told to fix his own standard of care which was 
required toward the public, and then to raise that standard 
to “a much higher degree” and examine the facts to see 
whether the defendant below had performed his duty, as 
compared with that standard. Were this the only instruc- 
tion given upon this part of the case, there might be merit 
in the objection. But upon an examination of the other 
instructions, we find that the rule by which the responsi- 
bility of plaintiff in error was to be measured was clearly 
stated and given to the jury. 

The next complaint made to the instructions is to num- 
ber four, which is as follows: 
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“When a railroad company receives its passengers from a 
space between parallel tracks, it is bound to provide such 
safeguards as will protect passengers in the exercise of or- 
dinary care from injury from a passing train, and if it fail 
to do this, whether its negligence consists in its failure to 
provide proper platform, or failure to notify passengers 
who have gone between its tracks to enter its cars of the 
approach of a train on a track parallel to that on which its 
passenger train is standing, and an injury result from said 
failure to one of its passengers who is about to enter its 
car, without contributory negligence on the part of said 
passenger, the company is liable therefor.” 

It is contended that by this instruction railway com- 
panies are made insurers of its passengers from injury by 
passing trains when it undertakes to receive them from a 
space between parallel tracks. We think the instruction 
is not susceptible of the construction given by plaintiff in 
error. 

The law, as stated in the instruction, is, that where pas- 
sengers are received between parallel tracks, a railroad 
company is bound to provide such safeguards as will pro- 
tect’ passengers in the exercise of ordinary care from injury 
by passing trains. This, we think, is a fair statement of 
the law. See the authorities above cited. 

Complaint is made of the sixth instruction, which we 
here copy : 

“Passengers have no right to enter or pass through a 
baggage car attached to the train on which they are about 
to take passage; and if the evidence discloses that the 
plaintiff got upon the platform of the rear car, and either 
with or without opening the door, discovered that the car, 
or that portion of it next to the platform upon which he 
got, was set apart for baggage, it would not be negligence 
upon his part to’ withdraw therefrom to seek his proper 
place in a car intended for passengers, without going 
through the baggage car.” That passengers have no right 
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to enter the baggage car, and that the law will not protect 
them in so doing, is the well established law of this coun- 
try. Railroad Company v. Langdon, 92 Pa. St., 21. 
Raitroad Company v. Clemmons, 55 Tex., 88. Railroad 
Company v. Thomas, 79 Ky., 160. 

The remaining portion of the instruction has been suffi- 
ciently disposed of by what we have already said. 

From an examination of the record, we are unable to 
find any prejudicial error. 

The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur, 


JoHN McGRaTH, PLAINTIFF IN ERROR, v. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 


Burglary: EVIDENCE. Where, in a prosecution for burglary by 
breaking and entering a dwelling-house, with intent to steal, it 
was shown that the entry was through an open transom, and it 
did not appear that there was any breaking, either actual or 
constructive, and the accused being convicted, Jt was Held, 
That the verdict of the jury was not sustained by sufficient 
evidence. 


Error io the district court for Douglas county. Tried 
below before Grorr, J. 


Henry E. Maxwell, for plaintiff in error, cited : State v. 
Wilson, 1 Am. Dec., 216. Williams v, State, 52 Ga., 580. 
Green v. State, 68 Ala., 539. Sfone v. State, 63 Ala., 115. 
Pines v. State, 50 Ala., 153. Roscoe Cr, Evidence, 340. 
2 Russ. on Crimes, 2. 4 Blackstone Com., 226. 


William Leese, Attorney General, for defendant in error. 
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REESE, Cu. J. 


The county attorney of Douglas county filed an infor- 
mation in the district court, charging plaintiff in error 
with the crime of burglary. 

To this information he pleaded not guilty, and upon a 
trial being had he was found guilty and sentenced to the 
penitentiary. ; 

The cause is brought to this court by proceedings in 
error; the only assignments of error being, that the ver- 
dict of the jury is not sustained by sufficient evidence and 
is contrary to law, and that the court erred in overruling 
the motion for a new trial. 

The motion for a new trial was based upon the ground 
that the verdict was not sustained by sufficient evidence, 
and was contrary to law. 

It appears from the testimony of Mr. Joseph Lowe, that, 
at the time of the commission of the alleged burglary, he and 
one John Woods were residing in a room on Douglas street, 
in the city of Omaha, and that upon the evening of the 
commissiou of the alleged crime, at about the hour of nine 
o’clock, Mr. Lowe went into his room, first unlocking the 
door thereof, and when in the room he discovered the form 
or outline of some one therein, and at the same time came in 
contact with him; that he withdrew from the room, when 
the door was closed by the person within, and which be- 
came locked by a spring lock. After withdrawing from 
the room Mr. Lowe requested another person, who was in 
a room below, to turn on the alarm for the police, when he 
returned up the stairs toward the room where the person 
was. He was soon followed by the individual who had 
called for the police, and informed that the person in the 
room was perhaps “going out the back way.” He then 
went arouud to the rear of the building, when he saw 
plaintiff in error come out of the second story window in 


782 SUPREME COURT OF NEBRASKA, 
McGrath y. State. 


the rear of the house, and who came to the rear fence, 
climbed over, and as he did so, he was caught by Mr. 
Lowe, and turned over to the police. 

This testimony was, to a great extent, denied by plaint- 
iff in error upon the witness stand, although he admitted 
the arrest in the alley at the rear of the building. 

Assuming the testimony of Mr. Lowe to be true, and 
that there is no doubt of the identity of plaintiff in error 
with the person in the room, it becomes necessary to in- 
‘quire whether or not the facts proven will sustain the ver- 
dict and judgment. 

Section 48 of the criminal code provides that, “if any 
person shall, in the uight-season, willfully, maliciously, 
and forcibly break and enter into any dwelling-house, 

* * * with intent to kill, rob, commit rape, or with 
intent to steal property of any value, or commit any felony, 
every person so offending shall be deemed guilty of burg- 
lary,” ete. 

In order to establish the commission of this crime, the 
person charged must be proven to have forcibly broken 
and entered the building referred to in the information. 

The witness Lowe testified that the door was locked, 
and that plaintiff in error “must have got in over the 
transom.” That they found marks of where he had got 
in where the dust had been removed, and “where he had 
slid down the door.” 

It appears that the transom over the door was open, and 
that the entry was made by climbing over the door and 
through it. There is no proof that the window through 
which plaintiff in error made his escape was closed, or that 
he had opened it. 

" The cause was evidently tried upon the theory that going 

through the open transom was sufficient breaking, as the 
third instruction given by the court to the jury was as 
follows: 

“3d. To constitute a crime of burglary, there must be 
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either actual or constructive breaking. You are instructed 
that, if in this case you believe from the evidence beyond 
reasonable donbt that the prisoner went into the complaining 
witness’ room over tlie transom, closed or unclosed, or that 
he gained access to the house by lifting the latch of a door, 
for the purpose and with the intent of stealing and com- 
mitting a felony, then you should find him guilty, but if 
you do not so believe then you shonld acquit.” 

It will be observed by the language of the section of the 
criminal code above quoted, that no definition of the word 
“break” is given, but that the common law form of, 
“ maliciously and forcibly break and enter,” is used. 

The rule is well settled by all the writers upon the sub- 
ject of criminal law, as well as substantially all the decis- 
ions, that to commit a burglary at common law, or under 
the language of a statute similar to ours, there must be a 
breaking and anentry. That the breaking must be actual, 
and not arise froma mere legal construction. -And that 
an entry by an open door or window is not a burglary. 

The force mentioned in the statute does not imply a de- 
struction of any part of the building, or even the break- 
ing of a latch or lock. The opening of a door or win- 
dow or casement; the picking of the lock of the door, or 
’ unlatching and opening a door; the bending aside of 
nails, or otherwise unloosing fastenings, may be burglary. 
But some kind of a breaking is necessary, except, perhaps, 
where the thief enters through a chimney which cannot 
be further enclosed. See Maxwell’s Criminal Procedure, 
104. 2 Russell on Crimes,2. Harris’ Criminal Law, 208. 
Tiffany’s Criminal Law, 611. Desty’s Am. Crim. Law, 
Sec. 141 B. Wharton’s Am. C. L., Sec. 15382, Am.and 
Eng. Ene. of Law, Title Burglary. 

There being no proof of a forcible breaking and entry, 
it follows that the verdict of the jury was not sustained by 
sufficient evidence, and a new trial must be had. 
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The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Coss, J., concurs. 


MaxwWELL, J., did not take any part in the decision. 


ANTOINETTE CONKLIN, PLAINTIFF IN ERROR, V. THE 
STATE, DEFENDANT IN ERROR. 


Criminal Law: av?TREFoIs acquit. The plaintiff in error was 
brought to trial before the district court and a jury upon an in- 
formation for murder in the first degree. The jury, after being 
sworn, hearing the evidence and charge of the court, retiring 
and deliberating upon their verdict, were discharged by the 
court without agreeing upon a verdict. Upon being placed on 
trial a second time, she offered her plea of former acquittal, in 
which she allege that, at the May, 1887, term of said court, the 
county attorney of said county presented his information against 
her for the same offense with which she now stands charged ; 
that she was duly arraigned in said court on said information, 
and plead not guilty thereto; that thereupon a jury was duly 
empaneled and sworn in said cause, and the evidence on the 
part of the state as well as the defense was all introduced and 
submitted to said jury; that the jury was thereupon instructed 
by the court, and that thereupon the jury, in charge of a bailiff 
of said court, retired to deliberate upon their verdict, and that 

. after said jury had been out a space of twenty hours, and no 
more, without agreeing on a verdict, they were brought into 
court, when said jury were discharged by the court without 
agreeing on a verdict, and without disagreeing, or any other 
special cause, there being no special necessity for discharging 
said jury ; that defendant thenand there objected and protested; 
which said plea was accepted by the court, and to which the 
county attorney on the part of the state presented and filed a 
general demurrer. The demurrer was sustained, aud the de- 
fendant again tried and convicted of murder in the second de- 
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gree. On error to this court, Held, That the district court erred 
in sustaining the said demurrer. Judgment reversed and cause 
remanded with instructions to overrule said demurrer, and for 
further proceedings. 


Error to the district court for Frontier county. Tried 
below before Cocuran, J. 


Lewis & Selby and W. 8. Morlan, for plaintiff in error, 
cited: State v. Shuchardt, 18 Neb., 454. Dobbins v. State, 
14 Ohio State Rep., 493. 1 Bish. Crim. Proc., Sec. 821. 


Wilham Leese, Attorney General, J. M. Stewart, and G. 
M, Stewart, for defendant in error, cited: Bliss on Code 
Pleadings, Sec. 418. Attorney General v. Foote, 11 Wis., 
14. 1 Wharton Evidence, Sec. 325, note 8. 


Coss, J. 


An information was made in the district court of Fron- 
tier county against Antoinette Conklin, charging her with 
having murdered one Emma May Conklin, by means of 
administering to her an unknown quantity of strychnia, a 
deadly poison. The defendant filed a plea in abatement 
to the said information, to the effect that she, the said de- 
fendant, was, and at all times since the date of the alleged 
offense had been, a resident of said county, and at no time 
had she been a fugitive from justice from this state, and 
that she had never had a preliminary examination of or for 
the offense charged in said information, as provided by 
law, or otherwise, before a justice of the peace or other ex- 
amining’ officer or magistrate, and that she had never 
waived her right to such preliminary examination, which 
plea was by the said court overruled. Thereupon the said 
defendant entered a plea of not guilty, and thereupon a 
trial was had to a jury, which was duly empaneled and 
sworn. After hearing the evidence, which occupied parts 
of two days, and listening to the arguments of counsel and 

50 
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the instructions of the court, the jury retired in charge of an 
officer to consider of their verdict. On the following day, 
as appears by the record, the jury came into court and re- 
- ported, in open court, their inability to agree upon a ver- 
dict ; “and it appearing to the satisfaction of the court, 
upon examination of M. L. Brown, one of the jurors in 
said case, that by reason of his sickness he was unable to 
further perform his duties as a juror, and upon further ex- 
amination of each and every juror in said case, the court 
finds that there is no probability of the jurors agreeing 
upon a verdict, and that they have been out twenty-one 
hours without sleep, or a suitable place to sleep or rest, 
said jury is therefore discharged without day, without 
prejudice to the prosecution.” 

At the next term of said court, it appearing to thie said 
court that the said defendant was without means or ability 
to employ counsel for her defense, it appointed counsel to 
defend her. Thereupon the said defendant presented and 
filed a plea in abatement, setting up her former trial and 
the discharge of the jury, without their agreeing upon a 
verdict, as an acquittal of her of the charge contained in 
the said information. The said plea, after setting up and 
‘alleging the presentation by the county attorney of the 
said information against her, her plea of not guilty thereto 
upon her regular arraignment, the empaneling and swear- 
ing of a jury to try her upon the said information, the 
introduction of evidence, as well on the part of the defense 
as upon that of the state, the delivery of instructions 
of the law of the case by the court to the jury, the retiring 
of said jury in the charge of a bailiff of said court to de- 
liberate upon a verdict, continues as follows: “And that 
after said jury had been out a space of twenty hours, and 
no more, without agreeing on a verdict, they were brought 
into court, when said jury was discharged by the court 
without agreeing on a verdict, and without disagreeing, 
or any other special cause, there being no special necessity 


JANUARY TERM, 1889. 787 
Conklin v. State. 


for discharging said jury; that at the time of said dis- 
charge the defendant objected thereto, and said jury was 
discharged over the protest and objections of said defend- 
ant.” ‘To this plea the county attorney entered a general 
demurrer, which was sustained by the court. 

Thereupon there was a second trial to a jury, which 
found the defendant guilty of murder in the second degree. 
Her motion for a new trial, as well as her motion in arrest 
of judgment, having been presented and overruled, she 
was by the court sentenced to confinement in the peniten- 
tiary at hard labor for the term of ten years. The de- 
fendant brings the cause to this court on error, and assigns 
the following errors: 

1. The court erred in overruling defendant’s plea in 
abatement. 

2. he court erred in sustaining the demurrer to the 
defendant’s plea of former acquittal. 

3, The court erred in giving the 8th and 9th paragraphis 
of the instructions given by the court on its own motion. 

4. The court erred in giving the 18th, 14th, and 15th 
paragraphs of the instructions asked to be. given by the 
state. 

5. The court erred in refusing to give the 3d instruc- 
tion asked to be given by the plaintiff in error. 

6. The court erred-in refusing to give the 16th instruc- 
tion asked by the plaintiff in error. 

7. Thecourt erred in refusing to give the 15th instruc- 
tion asked by the plaintiff in error. 

8. The court erred in refusing to give the 10th instruc- 
tion asked by the plaintiff in error. 

9. The court erred in refusing to give the 8th instruc- 
tion asked by the plaintiff in error. 

10. The court erred in refusing to give the 5th instruc- 
tion asked by the plaintiff in error. 

11. The court erred in refusing to give the 4th instruc- 
tion asked by the plaintiff in error. 
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12. The court erred in refusing to give the 2d instruc- 
tion asked by the plaintiff in error. 

13. The court erred in refusing to give the 1st instruc- 
tion asked by the plaintiff in error. 

14. The verdict is not sustained by sufficient evidence. 

15. The verdict is contrary to law. 

16. The court erred in overruling the defendant’s mo- 
tion for a new trial. 

17. The court-erred in overruling the defendant’s mo- 
tion in arrest of judgment. 

As the record stood when first brought to this court, it 
was doubtless amenable to the objection set out in the first 
assignment of error, but before the submission of the cause 
the attorney general suggested a diminution of the record, 
and by leave of the court filed an amended record, from 
which it appears that, before the filing of the information 
the defendant was arrested upon a warrant issued by the 
coroner of Frontier county, charged with feloniously caus- 
ing the death of Emma May Conklin, then lying dead; 
that she was brought before James F. Fenton, a justice of 
the peace in and for said county; that by her attorney she 
waived examination, and by order of the said justice en- 

_tered into a recognizance in the sum of $500, with sureties, 
for her appearance before the district court, ete., which was 
accepted by the said justice. The first clause of section 
585 of the criminal code provides that, “no information 
shall be filed against any person for any offense, until such 
person shall have had a preliminary examination therefor, 
as provided by law, before a justice of the peace or exam- 
ining magistrate or officer, unless such person shall waive 
his right to such examination.” From the said amended 
record, it appears that this provision of the statute was 
sufficiently complied with. 

The second assignment of error presents a question of 
great gravity and importance. Section 485 of the crimi- 
nal code provides that, “In case a jury shall be discharged 
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on account of sickness of a juror, or other accident or 
calamity requiring their discharge, or after they have been 
kept so long together that there is no probability of agree- 
ing, the court shall, upon directing the discharge, order that 
the reasons for such discharge shall be entered upon the 
journal; and such discharge shall be without prejudice to 
the prosecution.” 

In the case at bar, even if sufficient reason for the dis- 
charge of the jury existed, it does not appear that the 
above provision of law was complied with with that strict- 
ness required in all criminal proceedings, especially in cap- 
ital cases. Itdoes not appear that the court ordered that the 
reasons for such discharge be entered on the journal, The 
entry appears to have been made by the clerk in the ordinary 
routine of duty. Had such order been made and entered, 
then, under the above statute, the entry made in pursnance 
of such order must have been taken as the true reasons for 
the discharge, although it should appear, as it does in this 
case by plea and demurrer thereto, that the discharge was 
made for other and different reasons. But before passing to 
the consideration of the plea, let us examine the reasons for 
the discharge as they appear in the journal entry. I copy 
the journal entry: “Comes also the jury * * * and re- 
port in open court their inability to agree upon a verdict in 
this cause, and it appearing to the satisfaction of the court, 
upon examination of M, L. Brown, one of the jurors in said 
case, that by reason of his sickness he was unable to further 
perform his duties as a juror, and upon further examination 
of each and every juror in said case, the court finds that there 
is no probability of the jurors agreeing upon a verdict, and 
that they had been out twenty-one hours without sleep, or 
a suitable place to sleep or rest, said jury is therefore dis- 
ebarged without day, without prejudice to the prosecution.” 

The sickness of a juror is one of the causes recognized by 
the statute above quoted for the discharge of a jury, but it 
is submitted that such sickness is classed with “other acci- 
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dent or calamity requiring their discharge,” and it appears 
to me that such sickness must be of a sudden and calamitous 
character, and of such a nature as to render his further de- 
tention in the jury room manifestly improper. It ‘does not 
appear here that the jury reported the sickness of one of 
their number, or that the juror himself claimed to be sick 
or incapacitated on account of sickness from further service 
on the jury; nor in what the examination of the juror by 
the court consisted, nor whether the advice and services of 
a physician were had to ascertain and advise the court of 
the condition of the juror. 

Again, it does not appear that thé jury were discharged 
solely on account of the sickness of this juror, but, on the 
contrary, I think that, taking the whole journal entry to- 
gether, it fairly appears that the sickness of the juror was 
not such that the court would have discharged the jury for 
that cause alone. If the sickness of this juror was such 
that his further service on the jury was impossible, what 
was the necessity or even the propriety of further examin- 
ing each and’ every juror as to the probability of their 
agreeing upon a verdict, and what the necessity of the con- 
sideration by the court of the probability of the jury agree- 
ing upon a verdict, the length of time they had been out 
without sleep, or a suitable place to sleep or rest? 

The statute recognizes the necessity, as in some cases 
existing, of discharging a jury for the reason that they have 
been kept out so long that there is no probability of agree- 
ing upon a verdict. 

In the case of The State v. Shuchardt, 18 Neb., 454, the 
statute goveruing cases of this kind was thoroughly dis- 
cussed in the opinion by Judge MaxwELu. In that case, 
which was not a capital one, the jury were sent out at 
about 7 P.M. of Saturday, and abont 6 a.m. of Sunday 
reported to the judge that they were unable to agree, 
whereupon he discharged them, without notice to or the 
cousent of either the defendant or his attorney, but in the 


JANUARY TERM, 1889. 791 


Conklin v. State. 


absence of both. The defendant afterwards filed a plea in 
abatement, setting up the above facts. An issue was joined 
thereon, testimony was taken, and the court finding the 
issues in favor of the defendant, discharged him. A writ 
of error was allowed on the application of the district attor- 
ney, and the cause brought to this court for the purpose 
only of settling the law and practice in such cases. In 
the opinion the court say: ‘“ When a jury is empaneled 
the state must proceed with the prosecution. ‘There can _ 
be uo nonsuit, as in civil actions. If the accused cannot 
-be convicted, he is entitled to a verdict of acquittal ; and if, 
after the jury has been sworn, and the jeopardy thus begun, 
the court, without sufficient cause, discharges them without 
a verdict, this in law is equivalent to an acquittal ””—citing 
numerous authorities. Among the cases cited by the court, 
and which is also cited by counsel for plaintiff in error in 
the case at bar, is that of Dobbin v. The State, 14 O. St., 493, 
a capital case, in which the jury, having deliberated for six- 
teen hours, returned into court and propounded a question, 
which we assume to have been pertinent to their inquiry, 
and having received instructions thereon, retired and de- 
liberated for seven hours, when they returned into court and 
reported that they could not agree upon a verdict. In 
that case, as in the one at bar, the jury were discharged 
over the objection of the defendant. In the exhaustive 
opinion of Judge Ranney, the court say: “Counsel for 
the plaintiff very justly and necessarily concede that a case 
of necessity may exist, which would legally justify the 
course taken in this instance; but they insist that such a 
case can only arise when some intervening impediment 
has necessarily stopped the progress of the first trial before 
verdict ; that the power of discharging a jury in a crim- 
inal, and especially in a capital case, is a delicate and highly 
responsible trust, to be exercised, on account of the dis- 
agreement of the jury, only when they have deliberated so 
long as to preclude all reasonable expectation that they 
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will ever agree upon a verdict, without being compelled to 
do so from famine or exhaustion; that this power does not 
rest upon the arbitrary or uncontrollable discretion of the 
judge presiding at the trial, but is a legal discretion, to be 
exercised in conformity with known and established rules; 
and finally, that unless the facts stated in the record clearly 
establish a case of necessity, the discharge will operate as 
an acquittal of the accused, and preclude his further prose- 
cution. Abating something from the claim made as to 
what must, of necessity, affirmatively appear in the record, 
we have no hesitation in yielding to these propositions our 
entire assent.” 

In the case of The State v. Shuchardt, supra, the court 
say: “It never was intended to permit a court arbitrarily 
to discharge a jury for disagreement until a sufficient time 
had elapsed to preclude all reasonable expectation that they 
will ever agree. The county should not be subjected to 
the expenses incident to a second trial where there is a rea- 
sonable probability that a verdict may be reached on the 
first, while the accused is entitled, as a matter of right, toa 
verdict in his favor, if after a full and careful considera- 
tion of all the testimony, and on comparison of views, the 
jury should find that the charge was not established by 
the proof. In this case the jury was discharged after being 
in’ consultation only eleven hours. The jury had not 
then deliberated for so long a time that there was no prob- 
ability of their agrecing, and the court could not discharge 
them on that ground alone, without the assent of the de- 
fendant.” 

It will be remembered that in the case at bar, as appears 
by the journal entry above quoted, two reasons were as- 
signed for discharging the jury. If one of these reasons, 
taken alone, is good and sufficient, it cannot but be ad- 
mitted that it would remain sufficient, notwithstanding the 
assignment of the other, but if neither one of them alone 
is sufficient, it cannot be pieced ont and completed by the 
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other cause or reason, of itself deemed insufficient. In 
most of the cases where it has been held that the court was 
justified in discharging the jury for the reason that they 
had been out so long that it was improbable that they 
would agree, the near approach of the final adjournment 
of the court for the term has been a fact which has influenced 
such consideration. 

The record in the case at bar furnishes no data showing 
how much of the term remained at the time of the dis- 
charge of the jury. But it appears on the face of the 
journal entry that the court did not discharge the jury for 
the reason alone that they had been out so long that there 
was no probability of their agreeing, nor yet for that to- 
gether with the sickness of a juror, but in addition to these 
two reasons, that the jury had been out twenty-one hours 
without sleep or a suitable place to sleep or rest. For 
aught that appears, the latter was the controlling reason 
for the discharge of the jury. While I will not undertake 
to say what accommodations, either for sleep or rest, it is 
incumbent upon the public authorities to furnish jurors, I 
think it may be safely said that they cannot be deprived of 
such conveniences and make that fact a cause for discharg- 
ing the jury before the completion of the duties for which 
they are empaneled, without thereby entitling the accused 
to her defense of formal acquittal. 

But in the case at bar, before being placed on trial a 
second time, the accused presented a plea of former acquit- 
tal, in which she set up all the preliminary facts necessary 
in such plea, “and that after the juty had been out a space 
of twenty hours, and no more, without agreeing upon a 
verdict, they were brought into court and were discharged, 
without agreement or disagreement, or for any other special 
cause, there being no special necessity for discharging said 
jury,” and that she then and there objected to their dis- 
charge. To this plea the county attorney entered a general 
demurrer, 
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In the case of The State v.. Shuchardt, supra, which 
was permitted to be brought to this court, by the state, 
for the purpose of settling questions of Jaw and prac- 
tice in like cases, a similar plea was presented, and such 
practice approved by the court, following the law as laid 
down by Bishop, First Crim. Proceed., Sec. 828, and cases 
there cited. But in Shnehardt’s case the district attorney, 
instead of demurring, and thus admitting the truth of the 
facts pleaded, took issue thereon, and submitted the issue 
to a trial by the court. Following the law of that case, we 
must regard the facts stated in the plea as the cause, and 
the only cause, for the discharge of the jnry. These are 
simply, that “the jury had been out a space of twenty 
hours, and no more, without agreeing upon a verdict.” 
These facts, alone, fail to furnish a sufficient reason for such 
discharge. 

My own individual conclusions from the foregoing facts 
and premises would be, that the defendant having been 
put on trial before a jury, and a trial had upon the merits, 
and thus placed in jeopardy of life, and the jury dis- 
charged without sufficient cause without agreeing upon a 
verdict, she was in law acquitted of the offense of which 
she was charged. But the majority of the court take an- 
other and different view, which is, that-the district court 
erred in sustaining the demurrer to the defendant’s plea of 
former acquittal ; that the same should have been over- 
ruled, the state required to answer thereto, and the issue 
thus presented tried and decided, and if decided adversely 
to the defendant’s plea, she might be lawfully again put 
upon her trial, and that while said plea remains undecided 
on its merits against the defendant, she cannot lawfully be 
subjected to another trial. 

The judgment of the district court is therefore reversed, 
and the cause remanded, with instructions to overrule the 
said demurrer; that if the state has any answer to make 
to said plea to receive the same, and try the issue thereby 
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presented, and for such further proceedings as are agree- 
able to law. 


JUDGMENT ACCORDINGLY. 
MAXWELL, J., concurs. 
Reeser, Cu. J., dissenting. 


While I agree to the judgment in this case, [ do not 
agree to all the conclusions contained in the opinion of the 
majority. 

The plea in bar haying been assailed by demurrer, 
must be taken as true, and therefore the demurrer should 
have been overruled. But I think the record sufficiently 
shows that section 485 of the criminal code was sufficiently 
complied with by the district court, in entering upon its 
journal the reasons for the discharge of the jury in the 
former trial. That section provides that the court shall, 
upon directing the discharge of the jury, order that the 
reason for such discharge shall be entered upon the jour- 
nal, and such discharge shall be without prejudice to the 
prosecution. 

The journal entry is substantially copied in the opinion 
of the majority, and it is shown thereby that the court 
was satisfied upon the examination of M. L. Brown, one 
of the jurors, that by reason of his sickness he was unable 
to further perform his duties as a juror. This, under the 
section above referred to, was sufficient to justify the dis- 
charge of the jury without prejudice to the prosecution. 
But the district court, out of abundant caution, perhaps, 
examined each of the jurors as to the probability of an 
agreement, doubtless for the purpose of ascertaining 
whether such agreement could be had at once, or without 
detaining the sick juror longer than he should be detained, 
and upon such examination ascertained that there was no 
probability of the jury agreeing upon a verdict, notwith- 
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standing they had been out twenty-one hours without 
sleep, and without suitable or proper accommodation. 
While it is true that all probabilities of an agreement 
should be exhausted before a jury is discharged in a cap- 
ital case, or, perhaps, even in any case of felony, yet I 
think that there was no abuse of discretion in discharging 
the jury, even though the juror Brown had not been una- 
ble to proceed further. And in this respect the action of 
the district court, under the circumstances, in discharging 
the jury, wasright, Again, I think the record sufficiently 
shows that the court complied with that part of the sec- 
tion under consideration, which requires it to order that 
the reasons for the discharge be entered upon the journal. 

Section 27 of chapter 19 of the Compiled Statutes, en- 
titled ‘Courts,”’ provides that the clerk of the district court 
shall keep a record of the proceedings of the court, under 
the direction of the judge. It is the duty of the judge to 
see that entries are properly made upon the journal, that 
all orders of the court in that behalf be complied with, 
and that when so entered they shall be read in open court, 
and if correct, signed by the judge. 

The clerk is simply a ministerial officer of the court. 
The proceedings of the court cannot be entered by him 
unless it be under the direction of the judge. The entries 
made in the record before us were made “under the 
direction of the judge,” therefore by his order. It seems 
to me that a rule requiring that the record shonld show 
that the court ordered an entry to be made which can 
be made alone by his direction, would be anomalous. 
The fact that the entry was made is, to my mind, conclu- 
sive that it was made by the “order” of the court. The 
reason for the discharge being, it seems to me, ample, and 
the record, by every intendment, showing that they were 
entered by the order of the court, the discharge was with- 
out prejudice to the prosecution. 
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J. EF. Waire & Sons, PLAINTIFFS IN ERROR, v. C. C. 
WoovRuUFF, DEFENDANT IN ERROR. 


w 
1. Instructions to the jury, as set out at length in the opinion, 
examined and approved. 


2. Chattel Mortgage: FRAUD: STATEMENTS OF MORTGAGOR : 
EVIDENCE. On the 5th day of January, J. A. W., being 
indebted to one M. in the sum of $500, half of which had 
become due on the first day of that month, and the other half 
of which was to become due the first day of March following, 
executed a note to J. F. W. & Sons, a firm consisting of the 
father and brothers of said J. A. W., for five hundred dollars, 
due one year from the date thereof, and to secure the payment of 
which note he executed to them a chattel mortgage upon all of 
his property, except certain ungathered corn, consisting of two 
mares, three horses, two colts, one pony, two cows, and a num- 
ber of agricultural implements. Before there was any change 
in the possession of any of said chattels from J. A.W. to J. F. W. 
& Sons, J. A. W. made certain statements in the absence of J. 
F. W. & Sons, tending to show an intention on his part to 
fraudulently dispose of his property for the purpose of avoiding 
the payment of said debt to M. The assignees of M. recovered 
® judgment against J. A. W. on a part of said debt, and took 
in execution a part of said mortgaged chattels ; J. F. W. & Sons 
brought suit against the sheriff and replevied the chattels so 
levied on. On the trial the sheriff called witnesses and proved 
the said statements of J. A. W. On error to this court, Held, 
That under the peculiar facts and circumstances of the case 
such evidence was admissible. 


Error to the district court for Johnson county. Tried 
below before Broapy, J. 


S. P. Davidson, for plaintiff in error, cited: Kay v. 
Noll, 20 Neb., 380, 386. Hammond v. Jewett & Co., 22 
Neb., 363. Sandwich Mnfg. Co. v. Feary, Id., 53. Shap- 
leigh v. Dutcher, 15 Neb., 563. Smith v. Evans, 13 Neb., 
314. 


C.K. Chamberlain and A. M. Appelget, for defendant 
in error, cited: Knowlton v. Hawes, 10 Neb., 535. 
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Shellenbarger v. Biser, 5 Neb., 203. Pomeroy v. Bailey, 
43 N. H., 125. Osgood v. Haton, 63 N. H., 355. Babb 
v. Clemmson, 12 Serg. & R., 328. Smith et al. v. Sands, 
17 Neb., 498. Fredrick v. Allgaeir, 88 Mo., 598. Bullis 
v. Drake, 20 Neb., 171. 


Coss, J. 


This was an action of replevin tried to a jury in the 
district court of Johnson county. The property involved 
consisted of a mare and two yearling colts, This property 
was taken in execution by the defendant, who was then the 
sheriff of said county, upon an execution in his hands 
issued upon a judgment rendered in favor of T. Appel- 
get & Son against John A. White, upon a note given by 
said John A. White to one McKinster for the rent of a 
certain farm. 

The evidence tended to prove that the mare and colts 
were originally the property of John A. White. Indeed 
this is claimed by both parties. That on or about the 5th 
day of January, 1885, said John A. White executed and 
delivered to the plaintiffs, who are his father and brothers, 
a chattel mortgage on said property, with other property, 
to secure the payment of a promissory note of even date 
with said mortgage, and running one year from said date, 
for the sum of five hundred dollars; that on or about the 
20th day of May, in the same year, the said John A. 
White, in consideration of the release and satisfaction of 
the said chattel mortgage, and in payment of the said note, 
sold and delivered the said mare and colts, with other 
property, to the plaintiffs, and executed and delivered to 
them an absolute bill of sale thereof; that plaintiffs re- 
tained the possession of said property on their farm for 
about one week, when it was returned to the possession of 
John A. White and Clara A. White, his wife, under an 
arrangement by which a part of it was leased to John A. 
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White and a part of it to Clara A. White, in whose pos- 
session it was when levied on by the sheriff. The consid- 
eration of said note and chattel mortgage is claimed by the 
plaintiffs and testified by their witnesses to have been an 
‘account held by J. F. White & Son, a firm composed of 
James F, White, the father, and Frank E. White, a 
brother of John A. White, for the board of the said John 
A. White for about two years in 1880 and 1881, feed for his 
horses during said time, and certain seed wheat and other 
grain furnished to John A. White by said J. FP’. White & 
Son. 

There was also evidence on the part of the defendant 
that, on or about the first day of February, 1885, shortly 
after the date of the said chattel mortgage, John A. White 
stated to a witness named F. W. Hutcheson, who was en- 
gaged husking corn for said J. A. White on the place 
which he had rented of McKinster, that he wanted to get 
agood many teams and get the corn out and get his money 
for it, and the old fellow might go to the devil for his 
money. That in answer to witness’ question to him as to 
“how he would fix the personal property,” he answered, 
“the would get it fixed all right.” Plaintiffs moved to strike 
out the above evidence, which motion was overruled. The 
verdict was for the defendant. 

The plantiffs, who bring the cause to this court on error, 
assigu the following errors: 

1. The court erred in overruling plaintiffs’ motion for 
a new trial. 

2. The court erred in overruling plaintiffs’ objections 
to and admitting improper testimony offered by defendant. 

3. The court erred in sustaining defendant’s objections 
and excluding proper testimony offered by plaintiff. 

4. The court erred in giving each of the instructions 
asked by defendant. 

5. The court erred in giving each of the instructions 
given by the conrt on its own motion. 


800 SUPREME COURT OF NEBRASKA, 


White & Sons v. Woodruff. 


6. The court erred in that the whole spirit and tenor 
of the instructions given by the court on its own motion 
were unfair and prejudicial to said plaintiffs, and sug- 
gested to the jury an opinion or impression on the part of 
the court that defendant should succeed. 

7. The court erred in that the form of the judgment 
is not in accordance with law in replevin cases, and does 
not permit the plaintiffs to return the property replevied, 
in compliance with the judgment. 

8. The judgment and verdict are contrary to the over- 
whelming preponderance of the evidence, and are contrary 
to law. 

9. Error of the court in that the amount of the recoy- 
ery is too large. 

Two instructions were given by the court at the request 
of the plaintiffs, all that were asked by them, so far as ap- 
pears from the record. 

The following instructions requested by the defendant 
were given: 

“1. Transactions between relatives, whereby property 
is transferred from one.to another in payment of an alleged 
past due indebtedness, by reason of which creditors are de- 
prived of their just dues, will be scrutinized very closely, 
and the good faith of such transactions must be clearly 
established. 

“2. The court instructs the jury that the law presumes 
every sale of personal property to be fraudulent and void 
as against creditors of the seller, unless a change of posses- 
sion of the property from the seller to the purchaser ac- 
companies and follows the sale, and this change must be 
an open and visible change, manifested by such outward 
signs as render it evident to persons dealing with such 
property that the possession of the former owner as such 
has ceased. 

“3, In this case, although the jury may believe from 
the evidence that the plaintiffs and the said John A. 
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White, before the execution introduced in this case was 
levied upon the property, went through the forms of a sale 
from the latter to the former, still, if the jury further be- 
lieve from the evidence that there was no apparent change 
in the possession of the property accompanying such sale, 
then the law presumes the sale to have been made with a 
fraudulent intent on the part of the seller, known to and 
participated in by the plaintiffs, and in such case the bur- 
den of proof is on the plaintiffs to show good faith in the 
transactions by a preponderance of the evidence, 

“5, The jury are instructed that in order to constitute 
a bona fide sale as to the creditors of the seller, the sale 
nist have been made without notice of a fraudulent intent 
on the part of the seller and with the money actually paid.” 
Changed by adding, “or that the thing sold was received 
in payment of a bona fide pre-existing debt.” 

“6. If the jury find from the evidence that the alleged 
sale was not made upon a valuable consideration, or was 
made for the purpose of defrauding creditors of the seller, 
and with knowledge on the part of the purchaser of such 
fraudulent intent, you will find for the defendant.” 

The following instructions were given by the court on 
its own motion : 

“In this action the plaintiffs have replevied from the 
defendant the property described in the petition. The 
turning point of the case is, who was entitled to the pos- 
session of the property replevied, at the commencement? 

“2, It is conceded in the evidence that at one time in 
the past John A. White was the owner of the said prop- 
erty. The plaintiffs claim a purchase of the property from 
John A. White before the commencement of this action. 
The defendant represents judgment creditors of John A. 
White, and claims under an execution levy on the property 
as the property of John A. White. 

“3. It is the law of the state that every sale made by 
a vendor of goods and chattels in his possession or under 

51 
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his control, unless the same be accompanied by an imme- 
diate delivery and be followed by an actual and continued 
change of possession of the thing sold, shall be presumed 
to be fraudulent and void as against the creditors of the 
vendor, and shall be conclusive of fraud unless it shall be 
made to appear on the part of the person claiming under 
such sale that the same was made in good faith and with- 
out any intent to defraud such creditor. 

“4, As to the change of possession testified to by the 
plaintiffs’ witnesses at the time of the alleged transfer of 
the property from John A. White to the plaintiffs, you are 
to determine from all the surroundiug circumstances shown 
by the evidence whether such change of possession was a 
real, actual, continued change, or a mere shift or pretense, 
without an actual, continued change of possession. 

“5. It is also the law that every conveyance of any 
goods made with intent to hinder, delay, or defraud cred- 
itors of their debts or demands as against such creditors 
shall be void. In order to be void under this principle of 
law, the purchaser must have participated in the fraudu- 
lent intent, or have had notice of the fraudulent intent on 
the part of the seller, or notice of such facts as would have 
put a person of ordinary care and prudence on such inquiry 
as would have Jed to knowledge of such fraudulent intent 
on the part of the seller. On these questions it is proper 
for you to consider the relations of the parties to each 
other, the surrounding circumstances, the manner of the 
alleged sale, and the kind of consideration therefor, and 
determine them from the whole evidence. If there was 
no actual and continued change of possession following the 
sale, the burden of proving that the sale was in good faith 
and valid was upon the plaintiffs. But if there was an 
immediate delivery at the sale, and an actual and continued 
change of possession, the burden of proof is upon the defend- 
ant to show by a preponderance of the evidence that the 
sale was void as against the defendant. This distinction 
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you will bear in mind in considering the other instruc- 
tions.” 

The plaintiffs in error in the brief make no special ob- 
jection to the instructions given as asked by the defendant, 
their principal objection being to the instructions given by 
the court on its own motion, and that they were but a 
repetition in substance of those already given at the request 
of defendant, and confined chiefly to the question as to 
whether there was a change of possession of the property 
at the time of the sale to plaintiffs, and as to the legal con- 
sequence to the plaintiff if there was no change of such 
possession, thus unnecessarily emphasizing and challenging 
the attention of the jury to these points. . 

While the instructions are to some extent open to this 
criticism, I do not think that under the facts of the case 
they are erroneous. There are, as I conceive, two salient 
points in the case: 

1. Whether the chattel mortgage was given in good 
faith, for a bona fide debt due from John A. White to J. 
A. White & Sons; and 

2. Whether there was such an immediate and continued 
change in the possession of the property as to relieve the 
plaintiff of the burden of showing affirmatively by evidence 
the good faith of the transaction. 

The second of these considerations demands to be in- 
quired of, first, in point of time, The note and mortgage 
were executed on the 5th of January. There is no claim 
of an actual change of the possession of property till some 
time in the month of May, at which time, as is claimed, in 
consideration of the discharge and satisfaction of the debt 
and mortgage, John A. White made an absolute sale of the 
property to the plaintiffs; and there is some evidence of 
the execution by him to them, at that time, of a bill of sale 
thereof. 

Tt appears that at this time the property was actually 
delivered to the plaintiffs; that they took it into their pos- 
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session, and kept it on their place for about a week. It 
was then, under a contract of lease between the’ plaintiffs 
and John A, White and wife, returned to the farm occu- 
pied by John A. White and wife up to the time it was 
taken on execution. It does not clearly appear from the 
evidence whether there were two contracts for the leasing 
of this property, a part of it to John A. White, and a part 
to his wife; but White himself testifies that part of it was 
leased to him, and a portion of it to his wife. It appears 
that John A. White and wife were at that time living 
together, as such, in the same house, but there is evidence 
to the effect that they were both engaged in the cultivation 
of separate farms, and from all that can be gathered from 
their evidence, with clearness and certainty, the whole of 
the leased stock was kept on the place where they lived 
together. Therefore, conceding that there was an actual 
change of the possession of the property, it must be ad- 
mitted that this change was not continuous. While the 
claim is not directly made by the plaintiffs that there was 
a continuous change in the possession of the property by 
reason that before the sale John A. White held the prop- 
erty as owner, and that his second possession of it was in 
the capacity of lessee, yet such would seem to be the logic 
of their claim. Without further reasoning the point, or 
citing authorities, I will say that such claim must be held 
inadmissible. It therefore devolved on the plaintiffs to 
prove the bona fides of the sale of the property by John 
A. White to them. This they undertook to do, one of the 
plaintiffs going on the stand and testifying to facts in rela- 
tion toit. They also called John A. White and his wife 
as witnesses for the same purpose, and while the defendant 
called no witnesses either to disprove such facts, or to es- 
tablish others directly affecting the sale, the jury failed to 
find the evidence sufficient to establish its bona fides and 
remove the presumption of law that sales of property 
under such circumstances by a debtor or a person in 
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failing circumstances are fraudulent and void as against 
creditors. 

The next contention of the plaintiffs in error is, that the 
court erred in overruling the plaintiffs’ objections to the 
testimony of witnesses Hutcheson and Whipple of stute- 
ments made by John A. White in conversation with them, 
tending to the effect that he intended to make such dispo- 
sition of his property as would prevent the collection of a 
debt which he owed to one McKinster. The judgment 
upon which the execution issued, upon which the property 
involved in this inquiry was taken as the property of John 
A. White, was rendered upon a note formerly given by 
John A. White to McKinster for the rent of said farm, and 
was a portion of the debt referred to, as is alleged, in the 
conversation with the said witnesses. It cannot be con- 
tended that the testimony of these witnesses, a synopsis 
of which is given in the introductory part of this opinion, 
standing alone, would amount to anything; nor would it 
be deemed admissible except preceded or to be followed by 
other evidence on the part of the defendant, or plaintiffs, 
attacking the bona fides of the sale by John A. White of 
the property in controversy, or, as in the case at bar, where 
the burden was upon the plaintiffs to establish by the evi- 
dence the bona fides of sueh sale, they had failed to do so. 
In such case I think the evidence was admissible. 

What I have here said in relation to the evidence of the 
witnesses Hutcheson and Whipple will apply also to that 
of the witness John Brennon. 

The plaintiffs in error also complain in their brief of 
the ruling of the trial court in refusing to strike out of the 
deposition of defendant, which was read in evidence, cer- 
tain statements made therein of the declarations of John 
A. White to the defendant at the time of the service of the 
execution on the property, that all of the property be- 
longed to his wife, Clara A. White. This evidence was 
doubtless received by the court upon the authority of prec- 
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edents which hold that the declarations of a tenant in 
possession of either real or personal property, as to the 
title under which he holds, will be received as evidence 
against him. While it may be doubtful that such princi- 
ples of law would justify the admission of the evidence, I 
’ do not consider such admission sufficiently prejudicial to 
the plaintiffs to justify a reversal of this case. 

The plaintiffs in error also complain that the judgment 
in this case is not in the disjunctive, as required in an ac- 
tion of replevin, and the plaintiffs could not satisfy it by a 
delivery of the property and the payment of the damages 
and costs. It is true that the judgment is not in the usual 
form, as will be seen: ‘It is, therefore, in accordance 
with the verdict, considered that the defendant recover 
from the plaintiffs the possession of the property replevied, 
and in lieu thereof the said sum of two hundred dollars, 
and the further sum of one dollar, his damages herein sus- 
tained and his costs herein expended.” 

This judgment is substantially for the return of the re- 
plevied property, and in lieu thereof its value of $200. 
Without approving the form of the judgment, we hold 
that it is sufficient to enable the plaintiffs to discharge it so 
far as the value of the property is concerned by its return 
to the defendant. 

The plaintiffs also complain of the judgment for one 
dollav as damages ; that the same is not a merely nominal 
sum. I agree to this-proposition. There is no pretense 
of evidence in the case proving actual damages. The $200 
covers the entire interest of the defendant in the property. 
He is therefore entitled to merely nominal damages for the 
purpose of carrying with it the costs of suit, and on this 
ground alone the judgment will be reversed, and the cause 
remanded, unless the defendant shall within thirty days 
from the filing of this opinion enter a remittitur of nine- 
ty-five cents of said sum, but in case the same shall be 
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centered within the time specified, the judgment of the dis- 
trict court is affirmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


JoHN Murruy, PLAINTIFF IN ERROR, V. STATE or NE- 
BRASKA, DEFENDANT IN ERROR, 


1, Criminal Law: avrTrerFols acquit. An indictment was re- 
turned into the district court by the grand jury, charging plaint~- 
iff in error with four separate violations of the liquor law of 
the state. He was placed upon trial under three counts in the 
indictment. Before entering upon the trial he filed his special 
plea in bar, alleging that the indictment on file consisted of four 
counts ; that upon arraignment he plead not guilty to each of 
the counts thereof, when he was placed upon trial and the jury 
empaneled and sworn to try the issue thus joined; that the 
county attorney, over his objection and protest, then elected to 
proceed with the trial under but one of the counts of the said 
indictment ; that upon said trial a verdict of not guilty was re- 
turned by the jury, when he was discharged by the court. To 
this plea the county attorney interposed a general demurrer, 
which was sustained by the district court. Held, Error. 


PLEA IN BAR: TRIAL. In such case, the plea in bar 
being sufficient to present the issue of a former jeopardy and 
acquittal, an issue of fact should have been joined thereon, un- 
der the provisions of section 449 of the criminal code. 


Error to the district court for Boone county. Tried 
below before Tirrany, J. 


J. L. Albert, for plaintiff in error, cited: State v. 
Shuchardt, 18 Neb., 454. Const., Sec. 12, Art. 1. 
Bishop on Crim. Law, 7 Ed., Vol. 1, Sees. 1015, 1016, 
1045. Cooley’s Coust. Limitations, 4 Md., 327. Whiar- 
ton’s Crim, Pleading and Practice, 8 Ed., Sec. 447. 
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William Leese, Attorney General, for defendant in error, 
cited: Bohanan v, State, 15 Neb., 212. 


Reese, Cu. J. 


So far as shown by the record in this case, it appears 
that on the first day of May, 1888, an indictment was re- 
turned into the district court of Boone county against 
plaintiff in error, charging him with four violations of the 
liquor Jaw of this state, set out in as many different counts; 
that on the 20th day of December, 1888, there was filed 
in the office of the clerk of said court a special plea in bar 
to the indictment, by which it was alleged that, at the 
April term, 1888, of said district court, the grand jury 
presented an indictment against him, and that on the 14th 
day of December of the same year, that being a day of the 
December term of said court, the defendant was duly 
arraigned on said indictment, and entered his plea of not 
guilty to each and all of the counts thereof; that a jury 
was empaneled and sworn, when the prosecuting attorney 
elected to proceed upon the fourth count, which was per- 
mitted by the court over the objection and exceptions of 
plaintiff in crror, the election being had after the com- 
mencement of the trial; that upon a trial being had upon 
said count, the jury returned a verdict of not guilty, when 
he was discharged by the court. 

These facts were pleaded in bar to the prosecution under 
the remaining three counts of the indictment. To this 
plea the county attorney filed a general demurrer, which 
was sustained, and to which plaintiff in error excepted. 
The trial procecded, and resulted in a verdict of guilty as 
charged in two counts of the indictment, to-wit: The 
second and third. Upon the verdict being returned into 
court a fine of $200 was imposed upon plaintiff in error. 

The cause is presented to this court by proceedings in 
error. 
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Upon an examination of the plea in bar, it appears that 
the indictment referred to in the plea is the same as thuat 
upon which plaintiff in error was subsequently placed 
upon his trial, and that he is the same person who was 
tried in the former trial. It also appears that upon his 
arraignment he entered his plea of not guilty to cach count 
of the indictment; that a jury was duly empzuneled and 
sworn, and after the commencement of the trial, the state, 
over his protest, elected to proceed upon but one of the 
four counts, and which trial resulted in a verdict of not 
guilty, and upon the return of which he was discharged. 

In State v. Shuchardi, 18 Neb., 454, Judge MaxweE.t, 
in writing the opinion of the court, says: “When a jury 
is empaneled the state must proceed with the prosecution. 
There can be no nonsnit asin civil actions, If the accused 
cannot be convicted, he is entitled to a verdict of acquittal. 
And if, after the jury has been sworn and the jeopardy 
thus begun, the court without sufficient cause discharge 
them, without a verdict, this in law is equivalent to an ac- 
quittal,” citing 1 Bish, Cr. Proc. (38d Ed.), Sec. 821. 
Wright v. State, 7 Ind., 324. Reese v. State, 8 Id., 416. 
Morgan v. State, 13 Id., 215. People v. Barrett, 2 Caines, 
304. AfeCauley v. State, 26 Ala. 135. Poage v. State, 
30. 8., 229. 

The same principle is involved in the case at bar as in 
the case referred to. Taking the plea as true, and which 
is so admitted by the demurrer, plaintiff in error was 
placed in jeopardy by the empaneling of the jury and en- 
tering upon the trial of his guilt or innocence, as to all the 
counts of the indictment. 

Section 449 of the criminal code provides, in substance, 
that the accused may offer a plea, in bar of an indictment, 
that he has before had judgment of acquittal, or been con- 
victed, or been pardoned for the same offense, and to this 
plea the prosecuting attorney may reply that there is no 
record of such acquittal or conviction, or that there has 
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been no pardon; and on the trial of such issue toa jury, 
the accused must produce the record of such conviction or 
acquittal, * * * and prove that he is the same person 
charged in the record, * * * and shall be permitted 
to produce such other evidence as may be necessary to es- 
tablish the identity of the offense. 

There is no doubt but that the plea in bar, upon its face, 
states sufficient to constitute a bar to the action, as by the 
demurrer the county attorney admitted the allegations of 
the plea to be true. Were they not true, it was his duty 
to reply to the plea, and thus present an issue of fact. 
If the allegations of the plea are true, plaintiff in error is 
entitled to his discharge. It therefore follows that the 
court erred in sustaining the demurrer interposed by the 
county attorney. 

The judgment of the district court is reversed, the de- 
murrer overruled, and the cause remanded for further pro- 
ceedings. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Union PaciFric RaILbway CoMPANY, PLAINTIFF IN 
ERROR, V. LARS RASSMUSSEN, DEFENDANT IN ERROR. 


1. Railroads: INJURIES TO STOCK: SPEED OF CARS IN CITY 
LIMITS: EVIDENCE. Where property is injured by a train of 
' cars in a city, in a suit against the railroad company to recover 
damages, on the ground of negligence on the part of such com- 
papy in running the engine at too great a speed, the ordinance 
of the city limiting the speed of trains to six miles an hour 
within the corporate limits, is proper evidence to go to the jury 

on the question of negligence. 


20 ———: —-—: ———: NEGLIGENCE. Where such ordi- 
dance imposes a duty upon those in charge of railroad trains, a 
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failure to discharge such duty may be cousidered by @ jury in 
determining whether such railroad company was guilty of neg- 
ligence where property has been injured or destroyed. 


3. Instructions given, examiued, and Held, Correct, 


Error to the district court for Dodge county. Tried 
below before MARSHALL, J. 


J. M. Thurston, W. R. Kelly, and J. 8. Shropshire, for 
plaintiff in error, cited: Schouler’s Personal Property, 
695 to 700. B. & MW. R. R. v. Wendt, 12 Neb., 77. 
Sherman & Redfield on Negligence, 578. Brown v. Buf- 
falo & State Tine Ry. Co., 22 N. Y.,191. °C. O. Railway 
Co. v. Lawrence, 18 Ohio State, 66. 


Frick & Dolezal, for defendant in error, cited: T7., W. 
& W. Ry. v. O'Connor, Adm’, 77 Wl., 396. Wright v. 
Malden & Melrose R. R. Co., 4 Allen, 290. 


Re&EsE, Cu. J. 


This action was instituted by defendant in error against 
plaintiff in error, to recover the value of a cow alleged to 
have been negligently killed by the agents and employes of © 
plaintiff in error, while running and operating an engine 
and train of cars over the line of its road through the city 
of Fremont. 

The cow is alleged to have been negligently killed on 
the 2ist day of July, 1887, while being lawfully driven 
over the public crossing within the city limits in said city, 
and that the negligence consisted of the careless manage- 
ment of the train, and by running at a reckless rate of 
speed. 

The answer denied the allegations of the petition, and 
alleged negligence on the part of defendant in error. 

The reply was a general denial. 

The trial in the district court resulted in a verdict in 
favor of defendant in error for $35, as the value of the 
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cow which was killed, and upon which verdict the judg- 
ment was rendered. 

One of the assignments of error is, that the verdict was 
not sustained by sufficient evidence, and was contrary 
thereto. 

The testimony before the jury was conflicting in many 
respects, but there was sufficient to sustain a finding that 
the cow was being driven across the track of plaintiff in 
error at the point where the railroad crosses a street, and 
that the train of cars was at that time approaching, and 
that the cow was canght and thrown from the track and 
injured, so that she was worthless and had to be killed. 
There was also sufficient evidence to sustain a finding that 
the train was running, at that time, at a very rapid rate of 
speed, although passing through a somewhat densely set- 
tled portion of the city of Fremont. 

One witness testified that it was running as fast as a 
passenger train usually runs; another that it was going at 
full speed, and another that it was running pretty fast. 
The engineer testified that the train was running at the 
rate of about six miles per hour ; but there were two wit- 
- nesses called for the purpose of impeaching his testimony, 
who testified that upon a trial in the inferior court he tes- 
tified, while upon the stand as a wituess, that the train was 
running at the rate of fiftecn to eighteen miles per hour. 

While it is true that the engineer was, perhaps, better 
qualified to judge of the rate of speed than the other wit- 
nesses, yet the jury were the sole judges of the weight 
of their testimony, and their finding in that particular 
could not be molested. 

The question of the negligence of the railroad company, 
owing to the rate of speed at which the train was alleged 
to have been running, was submitted to the jury by 
proper instructions, and considering the constant use of 
that particular crossing, as testified to by the witnesses, the 
number of inhabitants along the side of the track for a 
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considerable distance either way, and all the circumstances 
in connection with the case, were sufficient to sustain a 
finding of negligence on the part of plaintiff in error. 

Upon the subject of contributory negligence upon the 
part of defendant in error the verdict of the jury must be 
taken as final, for there was nothing that transpired upon 
his part, or upon the part of those having the cow in 
charge at that particular time, which would constitute neg- 
ligence per se, and that question having also been submitted 
to the jury with proper instructions for their guidance, we 
must take their finding as conclusive. 

There is no doubt but that a duty rests upon all persons 
desiring to cross the track with property which may be in- 
jured to exercise reasonable care in so doing. But this 
obligation is mutual, and must also be qbserved by the 
employes of a railroad company in running a train of cars 
through a city or town. It was shown by the ordinances 
of the city, introduced upon the trial, that the rate of speed 
for trains should be six miles per hour. ‘There is no doubt 
but that plaintiff’s train, at the time of the occurrence of 
the accident, was running at a much greater rate of speed. 

It is insisted that the court erred in admitting the ordi- 
* nances of the city fixing this rate of speed as the maximum, 
In this we think the court did not err. It was competent 
for the jury, in passing upon the question of negligence, 
to know the rate of speed at which plaintiff in error was 
entitled to run its trains. Had it been shown upon the 
trial that they were within the limit fixed by ordinance, 
negligence could not be inferred from the mere act of 
running the train. But, upon the contrary, if the train 
was greatly excceding the fixed rate, it was competent for 
the jury to consider, as tending to prove negligence. 2B. 
R. Co. v. O'Connor, 77 Tll., 891. Wright v. R. RB. Co., 
4 Allen, 288. Correll v. R. BR. Co., 38 Iowa, 120. 

An ordinance was introduced by plaintiff in error to show 
that cattle were uot permitted to run at large within the city. 
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And it is insisted that the fact that the cow which was 
killed was permitted to run at large was negligence on the 
part of the owner, defendant in error. 

This question does not necessarily arise in the case, for 
it was shown by the testimony of one witness that the boys 
who had charge of the cow were returning her from the 
pasture, had her in charge at that time, and sought to get 
her out of the way of the train, but that, owing to the 
rapid rate of speed at which the train was running, they 
were unable to do so. 

It is insisted that as the proof showed that the cow was 
in charge of two boys who were hired to take her to and 
from the pasture daily, that they were the bailees of defend- 
ant in error, and that his right of action would be against 
them. This might be true had the cow been killed by 
reason of their negligence, but since the jury found that 
there was no negligence on the part of the persons in 
charge of the cow at the time she was killed, we do not see 
that it is a proper question to consider in this case. 

It is next contended that the court erred in giving cer- 
tain instructions to the jury, among which is instruction 
number six, which we here copy: 

“ The jury are instructed that where a railroad company 
runs its trains through a city at a greater rate of speed than 
is permitted by the ordinance of the city, and stock is 
killed by such train while so running, the killing will be 
presumed to have been done through the negligence of the 
company, if the jury from the evidence believe that a train 
running at a less speed than said train was then running 
would not cause the injury. It is for the jury to find from 
the evidence whether the train of the defendant was being 
run at the time of the injury at a speed greater than six 
miles an hour.” 

The objection is to that part where it is said that the kill- 
‘ing “ will be presumed to have been done through the neg- 
- ligence of the company,” 
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This instruction bases the presumption of negligence 
upon the fact, if found, that a train running at a less speed 
would not have caused the injury. The case is therefore 
brought within the rule stated in Steves v. Railroad 
Company, 18 N. Y., 422, cited by plaintiff in error. In 
that it is made to depend upon the condition just men- 
tioned. 

The instruction is quite similar to one given in Correll v. 
Railroad Company, supra, with the exception that in that 
case the running of the train faster than permitted by or- 
dinance was said to have been evidence of negligence. 
But this language is followed by the words, “and the de- 
fendant is liable unless excused by the alleged negligence 
of plaintiff’s servants.” The instruction in that case was 
held correct, and Miller, chief justice, in writing the opin- 
ion, after citing other cases sustaining the doctrine, says 
that he has found but a single case holding a contrary doc- 
trine, and that is Brown v. Railroad Company, 22 N. Y., 
191. He also cites Shearman and Redfield on Negligence, 
where they say of that case: “ We do not think this decis- 
ion will be followed in any other state. Shearman and 
Redfield on Negligence, section 484, note 2.” The writer 
of the opinion continuing, says: “It was rendered by a 
bare majority of the court of appeals, and has been sub- 
sequently justly criticised by the same court in Jetter v. 
Railroad Company, 2d Keyes, 154,” in which it is said 
that the case stands, “upon grounds altogether too doubt- 
ful to justify its application to cases not strictly within it. 
The opinion defines the distinctions between civil remedies 
and criminal punishments, and the authorities cited by 
them go no further than to hold that, where a specific pen- 
alty is prescribed by a law forbidding an act not per se 
criminal, the act is not otherwise punishable as a public 
offense. It failed to recognize the axiomatic truth that 
every person, while violating an express statute, as a wrong- 
doer, and as such is ex necessitate negligent, in the eye of 
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the law, and that every innocent party whose person is 
injured by the act which constitutes the violation of the 
statute, is entitled to the civil remedy for such injury, not- 
withstanding any redress the public may also have.” 

In two other instructions the court quoted section 104 
of chapter 16 of the Compiled Statutes, which requires 
the ringing of the bell and sounding of the whistle before 
reaching public crossings, and instructed the jury that a 
failure to comply with the requirements of this statute was 
“A matter properly to be considered by the jury in deter- 
mining whether defendant was guilty of negligence in 
killing. the cow.” 

It is said that the bell was rung, and that the cow was 
not killed upon the crossing. Upon the subject of the 
ringing of the bell, and as to the exact location at: which 
the cow was killed, the cause was submitted to the jury 
upon conflicting testimony, some witnesses testifying that 
the eow was struck at the crossing, and others that slie was 
feeding by the track near the crossing. The engineer in 
charge of the train testified that the bell was. rung contin- 
uously, while others who were near by testified that it was 
not. The cause was submitted to the jury upon these two 
theories, and the instruction complained of was not erro 
neous. 

From a careful examination of the case we are unable 
to find any error requiring the reversal of the judgment, 
and it will; therefore, be affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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ALBERT E. ToUZALIN, APPELLANT, V. CiTy oF OMAHA 
EP AL, APPELLEES. 


1. Municipal Corporations: GRADING STREETS: INJUNC- 
‘TION TO RESTRAIN COLLECTION OF TAXES, ‘‘An act to incor- 
porate cities of the first class, and regulating their duties, 
powers, and government,’”’ approved March Ist, 1881, authorizes 
the mayor and council to “levy and collect specia] taxes and 
assessments upon the lots and pieces of ground adjacent to and 
abutting upon the street, avenue, * * * thus in whole or 
in part graded,’ etc. Held, That where a petition for an in- 
junction denied that there was “any street laid out by said 
city, or any grading done by or in pursuance of any ordinance 
or direction of said city, or any grading done whatever, and that 
the lots of said plaintiff hereinbefore described were neither 
adjacent to or abutting upon the street graded,’ which denials 
for the purpose of the action were admitted by the demurrer to 
be true, the petition states a cause of action. 


2. Constitutional Law: PAYMENT OF TAXES UNDER PROTEST: 
VOID TAX. While the legislature by general law may require 
a tax-payer, where a tax is levied in pursuance of law, and there 
are mere errors and irregularities in the proceedings, to pay such 
tax under protest, and recover the same back in an action at 
law, yet this will not apply to a tax which is absolutely void. 


3. Taxes: VOIDTAX: INJUNCTION. A court of equity will not 
enjoin the collection of a tax for mere errors or irregularities in 
the proceedings of the taxing officers—the remedy at law being 
ample in such cases; but where a tax is void, such tax-payer 
may—if not guilty of laches—invoke the aid of such court to 
protect his rights. 


4. Constitutional Law: TITLE To acts. Under the title of 
“An act to incorporate cities of the first class,and regulating 
their duties, powers, and government,” a provision declaring 
that, “no court or judge shall grant any injunction to restrain 
the levy, enforcement, or collection of any special tax or assess- 
ment, or any part thereof, made or contemplated being made to 
pay the cost of any improvement,” etc., is not within the title 
of the act, and is void. Holmberg v. Hauck, 16 Neb., 337. 


APPEAL from the district court of Douglas county. 
Heard below before Grorr, J. 
52 
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Savage, Morris & Davis, for appellant, cited: Morrill 
v. Laylor, 6 Neb., 241. Dillon on Mun. Corp., 3d Ed., 
Sec. 914. High on Injunctions, 2d Ed., Vol. 2, See. 
1236. Strusburgh v. New York Oy., 87 N. Y., 452. Du- 
page Co. v. Jenks, 65 Tl., 275. Brandirff v. Harrison 
Co., 50 Towa, 164. Johnson v. Hahn, 4 Neb., 139. South 
Platte Land Co. v. Buffalo County, 7 Neb., 253. 


John L. Webster, for appellee. The legislature has the 
constitutional authority to pass a law forbidding the courts 
to issue injunction against the collection of taxes, if a way 
be provided to recover the tax back if the same shall prove 
to be illegal. Eddy et al. v. Township of Lee et al., 40 N. 
W. Rep., 792. Snyder v. Marks, 109 U. S., 189. State 
Railroad Tax Cases, 92 U. S., 613. Cheatam et al. ». 
U. &, Id., 88. Cody v. Lennard, 45 Ga., 85. Lennon 
etal. v. The Mayor of New York, 55 N. Y., 361. The right 
provided to pay the tax and then sue to recover the same 
back is an adequate remedy, and does away with the right to 
an injunction. Brewer v. City of Springfield, 97 Mass., 152. 
Loud v. City of Charlestown, 99 Mass., 208. Norton v. 
City of Boston, 119 Mass., 194. Tennessee v. Sneed, 96 
U.S., 69. The right of courts to grant injunction against 
illegal taxes was not a right secured to them by the consti- 
tution under Sec. 9, Art. 6. Pullan v. Kinsinger, 9 Am. 
Law Reg., 566. Loud v. Charlestown, 99 Mass., 209. 


MAXWELL, J. 


The plaintiff alleges in his petition, in substance, that 
the city of Omaha is duly incorporated under the laws of 
the state, and that Truman Buck is the treasurer thereof. 
“That the plaintiff is the owner in fee simple of certain 
lots, pieces, and parcels of ground known and described as 
lots thirteen to twenty inclusive, in block three of Hillside 
addition No. two to the city of Omaha, and being a por- 
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tion of the tract shown on a map of the city of Omaha, 
published by George P. Bemis, in the year 1883. Lot 
eighteen in section sixteen, township fifteen, range thirteen 
east of’ the sixth principal meridian. Said lots are between * 
27th and 28th streets, in said city, and are bounded suuth 
by a prolongation of the north line of California street 
westward. 

“That by an ordinance known as ordinance 771, the 
said city of Omaha ordered that the street known as Cali- 
fornia street, in said city, from 22d street to 26th street, 
and the alley in block 43, be graded, and directed the board 
of public works to superintend said work; that said ordi- 
nance was passed on the 8th day of July, 1884, and no 
ordinance or order has ever been passed or made for the 
grading or laying out of said California street for any dis- 
tance whatever west of said Twenty-sixth street. 

“That said California street has its western terminus or 
end at Twenty-sixth street aforesaid, and the said city has 
acquired no right to and does not own the land between 
Twenty-sixth and Twenty-seventh streets, upon which said 
California street, in case said street is ever extended west- 
ward from its present terminus as aforesaid, will be situ- 
ated, but on the contrary said land is owned by and in the 
possession of private individuals, and no attempt by nego- 
tiation, condemnation, or otherwise, has ever been made by 
said city to obtain title to or possession of the same. 

“That in pursuance of the ordinance hereinbefore re- 
ferred to, certain grading was done on said alley, and on 
California street between 22d and 26th streets, the western 
terminus of said California street, but at no place westward 
of said terminus was any grade established, or any street 
laid out by said city; or any grading done by or in pur- 
suance of any ordinance or direction of said city, or any 
grading done whatever ; and that the lots of said plaintiff, 
hereinbefore described, were neither adjacent to nor abut- 
ting upon the street grade. 
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“That while it is true that certain digging was done 
upon the property adjoining plaintiff’s lots, and certain 
earth removed therefrom, such digging and removal was 
without any notice to or knowledge of this plaintiff, and 
was unauthorized and a trespass, by reason whereof’ the 
plaintiff’s said property has been greatly injured and the 
access to it impaired, and this plaintiff has suffered dam- 
ages in a large sum of money, while on the other hand he 
has derived no benefit from the same whatever. 

“And the plaintiff further says that thereafter, to-wit, — 


‘on or about the 29th day of November, 1884, the said de- 


fendant, the city of Omaha, by its common council, passed 
an ordinance, No. 633, levying a special tax and assess- 
ment to cover onc-half of the cost of grading California 
street from 22d street to 28th street, fixing said one-half 
of the cost at $5,583.71, and making the said levy on cer- 
tain lots and parcels of land on California street between 
22d and 26th streets, and also assessing the lots hereinbe- 
fore described as belonging to this plaintiff $59.91 each, 
amounting in all to the sum of $479.92, 

“That said assessment upon the propevty of this plaint- 
iff is utterly illegal and without any authority whatever, 
and is in conflict with, and in violation of, the provisions 
of law relative to grading and the assessments thereof; 
that said assessment of plaintiff’s property is made upon 
property not abutting upon the street graded, and not in- 
cluded in any ordinance authorizing any grade whatever ; 
that after the passage of said ordinance, and on said last 
mentioned day, a duplicate thereof was made and delivered 
to the said defendant, Truman Buck, treasurer aforesaid ; 
to which said duplicate the clerk of the city appended a 
warrant in the usual and due form of law, requiring the 
said treasurer to collect the said pretended special assess- 


meut by distress and sale of the goods and chattels of the 


person, persons, or bodies corporate owing such special 
assessment, and also of the goods and chattels of this 
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plaintiff if the same should not be paid before the time 
fixed for the same to become delinquent, to-wit, the 17th 
day of January, 1885; that the said Truman Buck, treas- 
urer as aforesaid, is by law required to collect the amount 
of such special assessment by distress and sale of the per- 
sonal property of plaintiff, in case the same is not paid 
before said last mentioned date; and unless. the said 
defendant Buck is restrained by the order of this court, he 
will make such levy and collect the amount of such assess- 
ment, and this plaintiff will have no right of action to 
recover damages whatever against said treasurer, for the 
reason that by law the warrant aforesaid is a full and com- 
plete justification to him in any such action, to recover 
damages or costs for any act or proceeding by him done or 
taken in conformity with the commands thereof; that by 
the act of 1881, all special assessments are made a lien 
upon the real estate assessed, and in case said defendant, 
the city treasurer, should not see fit to collect said pre- 
tended special assessment by distress and sale of the goods 
and chattels of the plaintiff, then and in that case the same 
would thereupon become a lien upon the plaintiff’s real 
estate hereinbefore described; and in that case and in case 
said property is sold for such assessment, a cloud will be 
cast upon the plaintiff’s title thereto; that unless the said 
defendant, the city treasurer, is restrained and enjoined by 
order or decree of this court, he will report to the county 
treasurer the said assessment, and thereupon said real 
estate of said plaintiff will be advertised and sold for 
such pretended assessment, as is by law provided in the 
case of assessments properly made, and thus a cloud will 
be cast upon the plaintiff’s title; that the plaintiff is with- 
out adequate remedy at law for the wrongs and injuries 
hereinbefore set forth.” 

The plaintiff prays for an injunction, and to have the 
tax in question declared void, and for other relief. 

The city demurred to the petition, upon the ground that 
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the facts stated therein were not sufficient to constitute a 
cause of action. The demurrer was sustained and the ac- 
tion dismissed. The plaintiff appeals to this court. 

In 1881 the legislature passed, “An act to incorporate 
cities of the first class, and regulating their duties, powers, 
and government.” Under this act Omaha was organized 
as a city of the first class. Sec. 42 of the act incorpo- 
rating such cities provides that, “The council shall have 
power to open, extend, widen, narrow, grade, pave, or 
otherwise improve and keep in good repair, or cause the 
same to be done in any manner they may deem proper, 
any street, avenue, or alley within the limits of the city; 
* * * 7 and to defray the costs and ex- 
pense of such improvements, or any of them, the mayor 
and council of such city shall have power and authority to 
levy and collect special taxes and assessments upon the 
lots and pieces of ground adjacent toand abutting upon the 
street, avenue, alley, or sidewalk thus in whole or in part 
graded, paved, parked, extended, constructed, or otherwise 
improved or repaired : 

* Provided, That the above provision shall not apply to 
ordinary repairs of streets or alleys; and one-half of the 
expense of bringiug streets, avenues, alleys, or parts 
thereof, to the established grade, shall be paid out of the 
general fund of the city.” Laws 1881, Ch. 17. This 
section was re-enacted in 1883, the title of the act being, 
“ An act to amend sections 42, 54, 55, respectively, of au 
act entitled, an act to incorporate cities of the first class,” 
etc., approved March 1, 1881. Laws 1883, Ch. XII. 
Sec. 42 as amended contains these provisions: “No court 
or judge shall grant any injunction to restrain the levy, 
enforcement, or collection of any special tax or assess- 
ment, or any part thereof, made or contemplated being 
made to pay the cost of any improvement contemplated by 
this section, or any other special tax provided for by this 
act or the acts of which this is amendatory, including those 


JANUARY TERM, 1889. 823 


Touzalin v. City of Omaha. 


that may be levied to pay the cost of paving, repaving, or 
repairing between the rails of street railways ; and no such 
special tax shall be declared void, nor shall any such 
assessment or part thereof be set aside in consequence of any 
error or irregularity committed or appearing in any of the 
proceedings under this act, or the acts of which this is 
amendatory ; but any party feeling aggrieved by any such 
special tax or assessment or proceeding, may pay the said 
special taxes assessed and levied upon his or her or its prop- 
erty, ov such installments thereof as may be due, at any 
time before the same shall become delinquent, under pro- 
test, and with notice in writing to the city treasurer that he 
intends to sne to recover the same back, which notice shall 
particularly state the alleged grievance and ground thereof, 
whereupon such party shall have the right to bring a civil 
’ action within sixty days thereafter, and not later, to recover 
back so much of the special taxes paid as he shall show to 
be illegal, inequitable, and unjust, the costs to follow the 
judgment, or to be apportioned by the court as may seem 
proper, which remedy shall be exclusive. The city treas~ 
urer shall promptly report all such notices to the city coun- 
cil for such action as may be proper. No court shall en- 
tertain any complaint that the party was authorized to 
make and did not make to the city council sitting as a 
board of equalization, nor any complaint not specified in 
said notice fully enough to advise the city of the exact na- 
ture thereof; nor any complaint that does not go to the 
groundwork, equity, and justice of the tax. The burden 
of proof to show such tax or part thereof invalid, ineq- 
uitable, and unjust, shall rest upon’ the party who brings 
such suit.” 

Tt will be observed that the above statute relates to a 
special tax or assessment which is apparently legal, but by 
reason of irregularities or error in the proceedings may be 
open to attack. It does not apply to a tax or assessment 
which is absolutely void. Where a tax is just in itself, 
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but there are irregularities or errors in the proceedings, or 
where a party has permitted a municipality to improve his 
"property and add to its value by grading or otherwise im- 
proving the streets of the city, the legislature no doubt by 
general statute may require him to pay the taxes assessed 
against his property for such improvements, and provide 
the procedure by which the same or some portion thereof 
claimed to be illegal may be recovered back. Injunctions 
to prevent the collection of taxes are not favored, and 
should only be granted where the relief at law is wholly 
inadequate. If, however, the tax is void, in other words, 
is levied without authority of law, the forms of law nev- 
ertheless being used to cast a cloud upon the title of the 
party’s real estate, and thereby diminish its value, the 
power of the legislature to close the doors of the courts to 
aid the tax-payer is very doubtful. A void tax is no tax. 
How then can the statute debar the tax-payer from enjoin- 
ing the unlawful sale of his property to pay such alleged 
taxes? The law might as well authorize the seizure of the 
property of A by force and violence, and without author- 
ity, to pay the debts of a municipality, as to seize and sell 
such property under a void assessment. In either case the 
tax-payer may invoke the aid of the courts to protect him 
from wrong and oppression. The rule is, that where public 
officers are proceeding illegally under claim of right they 
may be enjoined. Johnson v. Hahn, 4 Neb., 139. Mo- 
hawk & Hudson R. R. Co. v. Artcher, 6 Paige Ch., 88, 
Belknap v. Belknap, 2 Johns. Ch., 472. Livingston v. Liv- 
ingston, 6 Id., 497. Hamilton v. Cummings, 1 Id., 516. 
Bughes v. Trustees, 1 Ves. Sr., 188. 

In the case at bar it is denied that there was “any street 
laid out by said city; or any grading done by or in pur- 
suance of any ordinance or direction of any city, or any 
grading done whatever; and that the lots of said plaintiff 
hereinbefore described were neither adjacent to nor abut- 
ting upon the street graded.” For the purposes of this 
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action these allegations are admitted by the demurrer to be 
true, and if so, the special assessments on the plaintiff’s 
property are absolutely void, and may be enjoined. 

The provision in Sec. 42, above copied, is found in the 
act to incorporate cities of the first class, regulating their 
duties, powers, and government. Under that narrow title 
it is sought to incorporate a matter entirely foreign to the 
subject-matter of the act. In other words, it is sought to 
close the doors of the courts of equity and deny to the tax- 
payers any relief from illegal and void taxes. If this 
could be done it would virtually nullify one of the provis- 
ions of our constitution, which declares that, “no bill shall 
contain more than one subject, and the same to be clearly 
expressed in its title’ The title of the act in question is 
not broad enough to include the subject of injunctions 
against the collection of special assessments and taxes, and 
therefore it is void. The question here presented was before 
this court in Holmberg v. Hauck, 16 Neb., 337, where it 
was held that, under the title of “An act to provide for 
the organization, government, and powers of cities of the 
second class,” etc., the legislature could not invest the police 

_judge with concurrent and co-extensive jurisdiction with 
the county courts. To the same effect is Foazworthy v. 
Hastings, 23 Neb., 772. 

Statutes in regard to the payment of taxes and assess- 
ments should be general in their nature, and apply to all 
tax-payers similarly situated alike. Upon the whole case 
it is apparent that the petition states a cause of action, and 
that the district court erred in sustaining the demurrer. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur, 
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CuarLEs W, HAMILTON, APPELLANT, v. THE Crry oF 
OMAHA ET AL., APPELLEES, 


MAxwELL, J. 


The questions presented in this case are identical with 
those in the case of Toyzalin v. The City of Omaha, just 
decided, and the same judgment will be entered. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


ARTHUR PERRY, PLAINTIFF IN ERROR, V. GUTHRIDGE 
'G. GROSS, DEFENDANT IN ERROR. 


1. Civil Action to Recover Money Lost by Betting. Sec. 
214 of the criminal code, as amended in 1875, made any person 
who played at any game whatever for money or property, or 
who made any bet or wager with another, liable for money or 
property lost by such game, bet, or wager, and a civil action 
may be maintained against him to recover the same. 


2. Instructions set out in the record, Held, Properly given; and 
instruction asked, Held, Properly refused. 


3. Constitutional Law: TITLE to acrs. The title to“An act 
to amend section * * * 214 * * * of the criminal code, 
Chap. 58 of the General Statutes of 1873,’ Held, Sufficient to 
authorize an amendment to the section giving a right of recovery 
of money or property lost in gambling. 


Error to the district court for Butler county. Tried 
below before Post, J. 
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Matt Miller and J. R. Gilkeson, for plaintiff in error. 
J. C. Robberis, for defendant in error. 
MAXWELL, J. 


The defendant in error claims to have lost money by 
betting on a horse race, and brought an action against the 
plaintiff in error to recover the amount of such loss. He 
alleges in his petition: “That the plaintiff in error (de- 
fendant below) is indebted to him in the sum of $375, with 
interest at seven per cent from the 1st day of December, 
1884, on account of a certain bet or wager which plaintiff 
had with defendant on or about the first day of October, 
1884, For that on or about the first day of October, 1884, 
this plaintiff and defendant made and entered into a bet 
or wager upon the result of a horse race, in which transac- 
tion this defendant lost the sum of $375; that said bet or 
wager was had with defendant at or about the time above 
mentioned, in the state of Nebraska, and the said sum of 
$375 was lost by this defendant in and upon the said bet 
or wager which this plaintiff had with said defendant. 

“There is now due on account thereof and thereby, from 
said defendaut Arthur Perry to this plaintiff, G. G. Gross, 
the sum of $375 and interest from Dec. 1, 1884, no part 
of which said sum has been paid, although payment was 
demanded from and of said defendant by this plaintiff on 
or about the Ist day of October, 1884, and after the money 
was lost by this plaintiff, and defendant at the time and 
ever since has refused and still refuses to pay the same.” 

The answer is in effect a general denial. There isa large 
amount of testimony in the record, and a direct conflict 
therein. The defendant in error testifies positively that he 
made a bet of $375 with the plaintiff in error upon the 
horse race set out in the petition. This is denied by the 
plaintiff in error, The testimony is nearly equally balanced, 
but the weight of testimony seems to sustain the verdict, 


828 SUPREME COURT OF NEBRASKA, 


Perry v. Gross. 


In the argument of the cause objections were made to 
some of the instructions of the court, which instructions, 
in order to be understood fully, should be considered 
together. They are as follows: 

“1st. In this action the plaintiff, Mr. Gross, sues the 
defendant, Mr. Perry, and seeks by this action to recover 
the sum of $375, and interest, which he alleges that he 
lost in a bet or wager on a certain horse race in the year 
1884, 

“2d. The defendant in his answer denies all the mate- 
rial allegations in plaintiff’s petition. Under the issues 
thereof in this case the burden of proof is upon the plaint- 
iff, hence before he can recover in this case he must produce 
a preponderance of testimony upon all the material issues. 

“Ath, All bets and wagers upon horse races are by law 
declared to be gambling contracts and therefore void. By 
section 214 of our criminal code it is provided as follows: 
‘If any persons shall play at any game whatever for any 
sum of money or other property of any value, or shall 
make any bets or wagers for any sum of money or other 
property of value, every person so offending shall be 
fined in any sum not exceeding $100, or imprisoned in the 
jail of the county not exceeding three months. Provided 
further, Vf any persons shall lose any money or property of 
any value at any game whatever, or on any bet or wager, 
such persons may recover the money or property so lost from 
the persons playing at such game, or from the person or 
persons with whom said bet or wager was had.’ 

“6th. You will have observed from the foregoing 
statement that the questions involved in this case are ques- 
tions of fact, and that the principal or controlling question 
is, did the plaintiff make a bet or wager with the defend- 
ant on a horse race, and did he lose the sum of $375, or any 
other sum of money on such bet or wager? If you find 
for the plaintiff upon this issue, you will find a verdict in 
his favor, otherwise you will find for the defendant. 
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“6th. Should yon find that the plaintiff made a bet or 
“wager with the defendant on account of which he lost any 
sum of money, then it would be entirely immaterial whether 
such race was fairly conducted or not. Nor is it material 
or proper for you to inquire into the question of who was 
the winner in the race. Nor would it in such case be at 
all material who got up or arranged for said race. 

“7th. ‘The burden of preponderance of testimony does 
not necessarily depend upon the number of witnesses who 
have testified for the respective sides, nor are you required 
to accord to the several witnesses equal credibility. In 
determining this question, you are at liberty to take into 
consideration the intelligence of the witnesses, the reason- 
ableness or unreasonableness of their stories, their means 
or opportunities for knowing the matters and things about 
which they testify, their interest, if any, in the result of 
your verdict, their relationship to the parties or the trans- 
action involved. You should note their appearance and 
demeanor upon the witness stand before you, their candor 
and fairness while being examined, and say for yourselves 
what degree of weight or credit should be given to the tes- 
timony of the several witnesses. 

“ 8th. You are the judges of the credibility. of the wit- 
nesses, and it is for you to say who should be believed 
and who should be disbelieved in case of conflict in their 
testimony. 

“9th. If you find for the plaintiff, you will return 
a verdict in his favor for the amount of money you find 
that he lost on a wager with defendant, on which you 
will allow interest at seven per cent per annum from 
the time such money was lost as claimed and proved by 
plaintiff.” 

No particular objection has been pointed out to these ini- 
structions, and they seem to state the law correctly. 

The plaintiff in error asked the court to instruct the 
jury that, “Unless you find from the evidence that the 
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defendant made a bet or wager with the plaintiff on the 
result of a horse race, and that the money lost by the 
plaintiff on said bet or wager was turned over to or deliv- 
cred to the defendant, you must find for the defendant.” 

The court refused to give such an instruction, and the 
refusal is now assigned for error. 

In 1873 the legislature passed “ An act to establish a 
criminal code.” Sec. 214 of that act provided that, “If 
auy person shall play at any game whatsoever, for any 
sum of money, or other property of any value, or shall 
make any bet or wager for any sum of money or other 
property of value, every such person shall be fined in any 
sum not exceeding $100, or be imprisoned in the county 
jail not more than six months.” In 1875 this section 
was aniended, as follows: “If any person shall play at 
any game whatever, for any sum of money or other 
property of any value, or shall make any bet or wager for 
any sum of money or other property of value, every such 
person shall be fined in any sum not exceeding $100 or 
be imprisoned in the county jail not more than three 
months; Provided further, That if any person shall lose 
any money or property of any value at any game whatso- 
ever, or on any bet or wager, such person may recover the 
mouey or property so Jost from either or all of the other 
persons playing at the game at which said money or prop- 
erty was lost, or from the person or persons with whom 
said bet or wager was had.” 

The statute last copied was in force when the cause of 
action in this case accrued. Under this statute any person 
who has lost any money or property at any game whatso- 
ever, or on any bet or wager, may recover the same from 
either or all of the persons playing at the game, or from 
the person or persons with whom the bet or wager was 
made, The object of the law is to discourage gambling. 
Therefore, in addition to the penalties imposed for playing 
at any game for money or property, or for making any 
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bet or wager, the loser may bring an action against any 
person playing at the game, or with whom the bet or 
wager was made to recover what he had lost. It is not 
necessary to prove in such case that the person engaging 
in the game, or making the bet or wager, has received the 
stakes or any part thereof. The act of. engaging in games 
of chance or making bets or wagers being declared an 
offense under the laws of the state, the title of the money 
or property does not pass to the winner, or those engaged 
in the game or bet, but remains the property of the actual 
owner. Therefore, the actual owner may bring an action 
against either or all of the persons who by a game of 
chance or wager obtained his property. There was no 
error, therefore, in refusing the instruction asked. 

Objection is made to this amended statute, that it is un- 
constitutional and void, because not within the scope of the 
act establishing a criminal code. The title of the act is 
“ An act to amend section 214, * * * of the crimi- 
nal code, Chap. 58 of the General Statutes of 1873.” It 
is claimed on behalf of the plaintiff in errér that this is a 
civil right, and wholly inconsistent with punishment for a 
criminal offense. The object of the act, however, is to 
prohibit gambling, by imposing the additional penalty of 
requiring those who engage in such practice, by reasons of 
which persons lose mouey or property, to restore the same 
to the rightful owner. The title of the act is sufficient to 
authorize the legislature to make the amendment in ques- 
tion. The question here presented was before the supreme 
court of Illinois in Larned v. Fiernan, 110 Ill., 173, and 
the act was sustained. It is said (p. 178): “The effect 
of the provisions in this section we ave considering is to 
mulct the winner in the loss of his gains, and thereby it 
aids in effecting the general object of the act—the sup- 
pression of gambling.” The statute was further amended 
in 1887, but the amended law is not applicable to this 
case. 
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There is no error in the record, and the judgment is 
affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


THomas W. LOWREY, PLAINTIFF IN ERROR, V. FRANK 
SHAFFER, DEFENDANT IN ERROR. 


Principal and Agent: GooDs80LD AND DELIVERED: EVIDENCE. 
In an action for wheat sold and delivered to an agent of the de- 
fendant, the questions presented being those of fact only, and 
the evidence nearly equally halanced, the judgment will not be 
disturbed. 


Error to the district court for Lancaster county. Tried 
below before Frexp, J. 


Charles O. Whedon, for plaintiff in error. 
Lamb, Ricketts & Wilson, for defendant in error, 
MAXWELL, J. 


The defendant in error brought an action against the 
plaintiff in error to recover for wheat which he alleges he 
sold and delivered during the years 1884 and 1885 to an 
agent of the plaintiff in error, at Alma, Nebraska. In 
the first count of the petition the plaintiff below alleges 
that, about the 38d day of September, 1884, he sold and 
delivered to John E. Ware, an agent of the defendant be- 
low, 354 bushels and 10 lbs. of wheat, at 75 cents per 
bushel ; that Ware paid the’plaintiff below the sum of 
$75 thereon, and no more, and.that there still remains due 
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and unpaid the sum of $190.62. For a second cause of 
action, the plaintiff below alleges that he sold and delivered 
to John E. Ware, the agent of the defendant below, 558 
bushels of wheat in the year 1885, at the agreed price of 
65 cents per bushel, amounting to $357.50, no part of which 
has been paid. The defendant below in his answer denies 
all the allegations of the petition, except that the defendant 
was purchasing grain at Alma, On the trial of the cause 
a jury was waived and the cause tried to the court, which 
found in favor of the plaintiff below in the sum of $471.14, 
and rendered judgment accordingly. A number of objec- 
tions were made to the judgment, the principal one being 
that the verdict is against the weight of evidence. 

The testimony tends to show that, during the years 
mentioned, Ware purchased a considerable quantity of 
wheat from Shaffer. The testimony also tends to show 
that this wheat was shipped to the plaintiff in error at 
Lincoln. It also appears that after Ware ceased to be 
agent for plaintiff in error, he was arrested on the charge 
of embezzlement, made by the plaintiff in error. A num- 
ber of witnesses testified that, on the hearing on that charge, 
Ware stated that he had paid Shaffer for the wheat. This 
prosecution was afterwards dropped, and the facts seem to 
have been introduced for the purpose of affecting Ware’s 
credibility. Shaffer in his deposition states that the first 
wheat was sold in the year 1888. This is clearly a mis- 
take, however, as the other testimony shows the sale to 
have taken place in the year 1884. There is also some 
dispute as to the yalue of wheat at Alma during the years 
named, the plaintiff in error contending that the price was 
from 35 to 46 cents per bushel at that time. There is no 
proof on the part of the plaintiff below as to the value of 
wheat at Alma at the time indicated, but the testimony on 
his behalf tends to show that Ware purchased Shaffer’s 
crop in the year 1884 at 75 cents per bushel, and in the 
year 1885 at 65 cents per bushel. There is no proof as to 

53 
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the price that Ware was paying -during these years for 
-, wheat of the same quality as that of Shaffer. The plaint- 
_iff in error introduced a number of receipts for the Shaffer 
_ wheat, but the aggregate did not exceed the $75 admitted 
by Shaffer to have been paid. The plaintiff in error testi- 
fies that he never authorized Ware to purchase wheat on 
_credit; that he was in the habit of paying cash for all 
grain, purchased. He also testifies that certain exhibits 
made by .Ware, showing the purchase of the wheat in ques- 
tion and the price agreed to be paid for the same, were not 
transmitted to him, and that he saw them for the first time 
on, the trial of the case. His own testimony, however, 
shows that he was doing a large amount of business, and 
that he had not made a thorough search among his papers 
for reports of purchases of wheat made by Ware. Upon 
the whole case, while there is a strong probability of the 
truth of the plaintiff in error’s statements, the evidence is 
"so nearly equally balanced that this court cannot interfere 
with the judgment. It is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


STaTE OF NEBRASKA, EX REL. ForrIGN INSURANCE 
CoMPANIES, V. Tomas H. BENTOoN, AUDITOR OF 
Pusiic ACCOUNTS. 


1. Insurance Companies: FOREIGN COMPANIES: DEPOSITS. 
: Under sections 20 and 23 of the Compiled Statutes of 1887, Ch. 43, 
a foreign insurance company, to be authorized to transact business 
in this state, must be possessed of at least $200,000 of actual 
paid-up capital, exclusive of any assets of such company as shall 
be deposited in any other state or territory for the special benefit 
or security of the insured therein, and must deposit in some one 
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of the United States or territories not less than $25,000 for the 
special benefit of persons insured therein in such company. 


DUTY OF AUDITOR. The auditor of public 
accounts is clothed with authority to issue certificates to foreign 
insurance companies to transact business in this state, and it is 
his duty to issue certificates to none but solvent companies, which 
lhave complied with the statute of this state in all respects, and 
his action in the premises will not be controlled by mandamus 
unless there is a willful disregard of duty. 


ORIGINAL application for mandamus. 

H. C. Brome, for relator. : 
Win, Leese, Attorney General, for respondent. 
MaxweE tu, J. 


This is an application for a mandamus to compel the 

defendant, who is intrusted with the insurance department 
‘of the state, to grant certificates of authority to the relators 

to do business within this state. The agreed statement of 
facts on which the case is submitted shows that the defendant 
has required each company to deposit in this state a sum 
not Jess than $25,000 for the special benefit of the insured 
therein. The relators admit that each company is required 
to deposit not less than $25,000 in some one of the United 
States or territories for the special benefit or security of the 
insured, but contend that such deposit need not be made in 
this state, nor specially for the policy-holders therein. 

Sec. 23, Chap. 43 of the Compiled Statutes of 1887, 
provides that, “Tt shall not be lawful for any insurance 
company, association, or partnership, organized or associ- 
ated for any of the purposes specified in this act, incorpo- 
rated by or organized under the laws of any other state of 
the United States, or any foreign government, directly or 
indirectly, to take risks or transact any business of insur- 
ance in this state, unless possessed of $200,000 of actual 
paid-up capital, exclusive of any assets of any such com- 
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pany as shall be deposited in any other states or territories 
for the special benefit or security of the insured therein. 
Any such company desiring to transact any such business 
as aforesaid, by an agent or agents in this state, shall ap- 
point one attorney in each county in which agencies are 
established, resident at the county seat, and shall file with 
the auditor of state a written instrument, duly signed and 
sealed, authorizing such attorney of such company to 
acknowledge service of process for and in behalf of such 
company in this state, consenting that such service of pro- 
cess, mesne or final upon such attorney, shal] be taken and 
held as valid as if served upon the company [according] 
to the laws of this or any other state, and waiving all claim 
or right of error by reason of such acknowledgment or 
service, and also a certified copy of their charter or deed 
of settlement, together with a statement under the oaths of 
the president or vice president, or other chief officers, and, 
the secretary of the company for which they may act, 
stating the name of the company and the place where 
located, the amount of its capital, with a detailed statement 
of the facts and items as required from companies organized 
under the laws of this state, as per section 20 hereof. Such 
statement shall also show to the full satisfaction of the 
auditor of state that said company has deposited in some 
one of the United States or territories a sum not less than 
$25,000, for the special benefit or security of the insured 
therein, and shall file also a copy of the last annual report, 
if any, made under any law of the state by which such 
company was incorporated ; and no agent shall be allowed 
to transact business for any company whose capital is im- 
paired by the habilities, as stated in section 20 of this act, 
to the extent of 20 per cent thereof, while such deficiencies 
shall continue.” 

Sec. 20 of the act is as follows: “It shall be the duty of 
the president, or of the vice president and secretary, of each 
company organized under this act, or incorporated under 
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any Jaw of this state, or doing business in this state, annu- 
ally, on the 1st day of January of each year, or within 30 
days thereafter, to prepare under oath and deposit in the 
office of the auditor of state a full, true, and complete state- 
ment of the condition of such company on the last day of 
the month preceding that in which such statement is filed, 
which last statement shall exhibit the following items and 
facts in the following form, viz.: 1st. The amount of cap- 
ital stock of the company. 2d. The names of the officers. 
3d. The name of the company and where located. 4th. 
The amount of capital stock paid up. 5th. The property 
or assets held by the company, specifying the value as near 
as may be of the real estate owned by such company. 
The amount of cash on hand and deposited in banks to the 
credit of the company, and in what bank the same is depos- 
ited. The amount of cash in the hands of agents and in 
course of transmission, The amount of loans secured by 
first mortgages on real estate, and its assessed valuation. 
The amount of all other bonds and loans, and howsecured, 
with the rate of interest thereon. The amount due the 
company on which judgment has been obtained. The 
amount of stocks of this state, of the United States, of any 
incorporated city of this state, and of any other stock owned 
by the company, specifying the amount, numbers of shares, 
and par and market value of each kind of stock. The 
amount of stock held by such company as collateral se- 
curity for loans, with amount loaned on each kind of stock, 
its par and market value. The amount of assessments on 
stock and premium notes paid and unpaid. The amount 
of interest actually due and unpaid. All other securities, 
and their value. The amount for which premium notes have 
been given, on whicli policies have been issued. 6th. The 
liabilities of such company, specifying the losses adjusted 
and due. Losses adjusted and not due. Losses unadjusted. 
Losses in suspense, and the causé thereof. Losses resisted and 
in litigation. Dividends either in scrip or cash, specifying the 
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amount of each declared, but not due. Dividends declared 
and due. The amount required to re-insure all outstand- 
ing risks on the basis of 40 per cent of the premium on all 
unexpired risks. The amount due banks or other cred- 
itors. The amount of money borrowed, and the security 
therefor. All other claims against the company. 7th. 
The income of the company during the previous year, 
specifying the amount received for premiums, exclusive of 
premitim notes. The amonnt of premium notes received. 
The amount received for interest. The amount received 
for assessment calls on stock or notes, or premium notes. 
The amouut received from all other sources. 8th. The 
expenditures during the preceding year, specifying the 
amount of losses paid during said term, stating how much 
of the same accrued prior and how much subsequent to the 
date of the preceding statement, and the amount at which 
losses were estimated in such preceding statement. The 
amount paid for dividends. The amount paid for commis- 
sions, salaries, expenses, and other charges of agents, clerks, 
and other employes. The amount paid for salaries, fees, and 
other charges of officers and directors. The amount paid for 
local, state, national internal revenue, and other taxes and 
dutics. The amount paid for all other expenses, expendi- 
tures, including printing, stationery, rents, furniture, etc. 
9th. The largest amount insured in any one risk. 10th. The 
amount of risks written during the year then ending. 11th. 
The amount of risks in force having less than one year to 
run. 12th. The amount of risks in force having more 
than one and not over three years to run. 13th. The 
amount of risks having more than three years to run. 
14th. The following questions must be answered, viz.: 
Are dividends declared on premiums received for risks not 
terminated? The auditor of state shall withhold the cer- 
tificate of authority from any such company neglecting or 
failing to comply with the provisions of this section.” 

It will be observed that Sec, 23 requires “a detailed 
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statement of the facts and items,” as provided in section 
20, to be made to the auditor by foreign insurance compa-’ 
nies seeking to do business in this state, and that such 
statement shall show that the company applying for a cer- 
tificate has deposited in some one of the United States or 
territories not less than $25,000 for the special benefit or 
security of the insured therein. It is contended by the 
relators that the word “therein” meansin any state or ter- ” 
ritory of the United States, and that the deposit may be 
general for all the policies issued by the company. The 
meaning of the sentence is somewhat obscure, but taken 
in connection with Sec. 20, in regard to the detailed state- 
ment of the facts and items, as required from companies 
organized under the laws of this state, and it is apparent 
that the deposit of $25,000 in some one of the United. 
States or territories is for the special benefit of the policy- 
holders of such company. In other words, a foreign in- 
surance company to do business in this state must possess 
at least $200,000 of actual paid-up capital, exclusive of 
any assets of such company as shall be deposited in any 
other states or territories for the special benefit of the in- 
sured therein, and in addition must deposit in some one of 
the United States or territories a sum not less than $25,- 
000 for the special benefit or security of the policy-holders 
of such company in the states and territories where it has 
effected insurance. This provision no doubt is to prevent 
delay in the paymeut of losses to policy-holders, should 
any occur; and also to prevent the capital stock of such 
companies from being impaired by the payment of losses, - 
as this fund must be kept up to the full requirements of 
the law at all times, and a diminution thereof would, be 
good cause for revoking the certificate of such company... 
If it is said that the amount of such fund required by the 
statute is too small, or that it should be deposited in this — 
state for the special benefit of policy-holders of the com- 
pany issuing the policies therein, it is sufficient to say that 
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these considerations are for the legislature to act upon, and 
cannot be permitted to influence the court in its decision. 
The word “ therein,” so far as it relates to the place of de- 
posit, is to be in “ some one of the United States or terri- 
tories,” and we cannot restrict or enlarge this meaning 
without a forced construction of the language used, which 
no court should countenance. The claim of the defendant, 
that the statute requires each company seeking to do busi- 
ness within the state to deposit not less than $25,000 in 
this state, therefore, is unfounded. 

2d. Sec. 28 of the act provides that, “It shall be the 
duty of the auditor of the state, whenever he shall deem 
it expedient so to do, in his judgment, to appoint one or 
more persons, not officers, agents, or stockholders of any 
insurance company doing business in this state, to examine 
into the affairs and condition of any insurance company 
incorporated or doing business in this state, or to make 
such examination himself; and it shall be the duty of the 
officers or agents of such company or companies to cause 
their books to be opencd for the inspection of the auditor 
- or the person or persons so appointed, and otherwise facil- 
itate such examination so far as may be in their power so 
to do, and for the purpose of arriving at the truth in such 
cases, the auditor, or person or persons so appointed by 
him, shall have power to examine under oath the officers 
or agents of any company, or others, if necessary, relative 
to the business and condition of said company ; and when- 
ever the auditor shall deem it best for the interest of the 
public so to do, he shall publish the result of snch inves- 
tigation in one or more papers of this state ; and whenever 
it shall appear to the said auditor, from such examination, 
that the assets and funds of any company incorporated in 
this state, are reduced or impaired by the liabilities of said 
company, as deseribed under the head of liabilities in the 
statement required by this act, more than 20 per cent be- 
low the paid-up c&pital stock required by this act, may 


JANUARY TERM, 1889. 841 
State v. Benton. 


direct the officers thereof to require the stock-holders to 
pay in the amount of such deficiency within such a period 
as he may designate in snch requisition ; or he shall com- 
municate the fact to the attorney of state, whose duty it 
shall then become to apply to the district court, or, if in 
vacation, to one of the judges thereof, for an order requir- 
ing said company to show cause why their business should 
not be elosed ; and the court or judge, as the case may be, 
shall thereupon proceed to hear the allegations and _ proofs 
of the respective parties; and in case it shall appear to the 
satisfaction of said court or judge that the assets and funds 
of said company are not sufficient as aforesaid, or that the 
interest of the public require it, the said court or judge 
shall decree a dissolution of said company, and a distribu- 
tion of its effects; the said court or judge shall have the 
power to refer the application of the attorney of state to a 
referee, to inquire into and report upon the facts stated’ 
herein.” 

Sec. 31 provides that, “The auditor of state shall be 
authorized to examine into the condition and affairs of any 
insurance company, as provided for in this act, doing bus- 
iness in this state, not organized under the laws of this 
state, or cause such examination to be made by some per- 
son or persons appointed by him having no interest in any 
insurance company; and whenever it shall appear to the 
satisfaction of said auditor that the affairs of any such 
company are in an unsound condition, he shall revoke the 
certificate granted in behalf of such company; and shall 
cause the notification thereof to be published in some 
newspaper in general circulation, published at the state 
capital; and the agent or agents of such company are, 
after such notice, requested to discontinue the issuing of 
any new policies, or the renewal of any previously issued.” 

Sec. 35 provides that, “The necessary expenditures of 
any examination made or ordered to be made by the audi- 
tov of the state under this act, shall be certified to by him 


842 SUPREME COURT OF NEBRASKA, 
State v. Benton. 


and paid on his requisition by the company which is the 
subject of such examination; Provided, That the auditor 
of state shall have the power, upon receiving information 
that the capital of any company is impaired, to call upon 
any such company for a full statement of its condition, 
and in the event of refusal or neglect of any company to 
answer the requisition of the auditor as aforesaid, he shall 
proceed to make the examination required by this act, and 
to take the necessary action to terminate the business of 
said company in this state.” 

There are other provisions in regard to the duty of the 
auditor in granting, withholding, or canceling certificates 
to insurance companies to do business in this state. The 
design of the law is to permit none but solvent, well 
managed companies to insure property within the state. 
Insurance is effected as a precaution against the Joss or de- 
struction of property by fire. The premium is supposed 
to be graduated to conform to the risk—that is, if the 
risk is supposed to be great, the premium is correspond- 
ingly high. Experience has shown that a large portion of 
the persons insured never suffer any material loss from 
fire. TZxperience has also shown that losses are liable to 
occur at any time, and when least expected, hence the 
necessity of providing for indemnity in case of loss. If 
the party is in debt, it becomes necessary to insure his 
property to protect his creditors and prevent possible bank- 
ruptcy in case of loss, and if not in debt then as a means of 
reimbursement for the possible damage sustained. The 
necessity for reliable insurance is recognized by oar statutes, 
and the intention of the law clearly is, that only reliable 
companies, with paid-up capital unimpaired, shall be per- 
mitted to do business in the state—companies that it is ap- 
parent from statements made under oath have the ability 
and do pay losses with reasonable promptness. The duties 
of the auditor are highly responsible, and are clearly 
pointed out in the statute, and he is required to issue a cer- 
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tificate to an insurance company only when it has fully com- 
plied with all the conditions upon which the right to grant 
such certificate depends. The duties are of such a nature 
that mandamus ought not to issue to control his action 
unless it is clear that there is a willful disregard of duty 
on his part. No such willful conduct is claimed, and 
therefore no mandamus will issue to control his action in 
the premises, The writ will therefore be denied. 


Writ DENIED. 


THE other judges concur. 


‘WILLIAM GRIMES, PLAINTIFF IN ERROR, V. JOHN A. 
SHERMAN, DEFENDANT IN ERROR. 


Chattel Mortgage: CASESTATED. One M. dying intestate, left 
his widow and two children, also an estate. The widow was 
appointed guardian of the children during their minority, giv- 
ing a guardian’s bond, her brother, J. A. S., signing the same as 
surety, and retaining a part of the estate, which consisted of 
money collected from a life insurance company, in his hands, 
The widow afterwards intermarried with one J.S. M. J. A.S. 
delivered that part of the estate remaining in his hands, being 
$500 in money, to J.S. M., taking from him a mortgage on cer- 
tain chattels, as an indemnity against his liability as surety on 
ssid bond, which mortgage was recorded. Afterwards J. S. M. 
became indebted, judgments were rendered, and executions 
issued, upon which the mortgaged chattels were taken in execu- 
tion by the sheriff. In an action of replevin between J. A. S. 
and the sheriff, Held, That as the said mortgage interfered with 
no existing right, was fair, and free from fraud in fact, or in- 
tended, it is valid, and must be upheld. 


Error to the district court for Johnson county. Tried 
below before Broapy, J. 


S. P. Davidson and L. C. Chapman, for plaintiff in 
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error, cited: Kansas Mnfy. Co. v. Gandy, 11 Neb., 451, 
452. Herman on Chattel Mort., 125. Jewett v. Preston, 
27 Me. 400. Bingham v. Kimball, 17 Ind., 396. Jones 
on Mortgages, Sec. 615. Brandt on Suretyship, Secs. 9 to 
21. Davidson v. King, 51 Ind., 224. Crossan v. May, 
68 Ind., 242. Favorite v. Stidham, 84 Ind., 426. Savings 
Bank v, Colcord, 15 N. H., 119. Ransom v. Schmela, 
13 Neb., 76. 


A. M. Appelget and C. K. Chamberlain, for defendant 
in error, cited: 2 Parsons on Cont., 6. Kelsey v. Hibbs, 
13 O. S., 352. Bridges ». Blake, 106 Ind., 332. 
Churchill v. Bradley, 58 Vt., 403. Sexton v. Wheaton, 
8 Wheat., 250; 


Coss, J. 


This cause comes to this court on error from the district 
court of Johnson county. 

The following is deemed a sufficient statement of the 
facts: J.P. Moore died intestate, leaving a widow and 
two children ; also an estate consisting of money due from 
a life insurance company. 

John A, Sherman, a brother of the widow, acting for 
her and her children, collected the money ; a part of it he 
paid over to the widow as her dower interest, part of it 
he expended in the purchase of a house and lot in the 
name of the children, retaining $500 of it in his own 
hands. The widow took out letters of guardianship of 
her children, and gave a guardian’s bond of $2,500, her 
brother, John A. Sherman, becoming her surety on the 
bond. At the time of giving the bond and Sherman be- 
coming her surety, there was an understanding between 
Sherman and the widow that he was to retain the money 
belonging to the children under his control as an indem- 
nity against his liability on the bond ; afterwards, however, 
he paid it all out except $500 for a house and lot for the 
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use of the family as above stated, and gave to the widow 
his note for $500, which he testified on the trial was in- 
tended only as a memorandum showing the amount re- 
tained by him. 

Afterwards the widow intermarried with one James 8. 
Montz. Sometime after the marriage Montz, desiring to 
purchase certain pool and billiard tables and other personal 
property, applied to Sherman for the $500 to pay for the 
same, and agreed to give him a chattel mortgage thereon to 
stand in the place of said money as Sherman’s indemnity 
against his liability on said guardian’s bond. With this un- 
derstanding Sherman paid over the money to Montz, and 
sometime afterwards, on October 17, 1885, received from 
him the chattel mortgage given in evidence on the trial, 
which mortgage was recorded in the proper office within 
the same week. Montz, at the date of giving and record- 
ing the mortgage, was entirely free from debt, but after- 
wards became indebted, and on May 28, 1887, the plaintiff 
in error, as sheriff of said county, holding two writs of exe- 
cution, one on the judgment of McCord, Brady & Com- 
pany for $102.79, and $5.90 costs, dated May 9, 1887, and 
the second on a judgment of L. H. Milligan & Son for 
$79 and $4.40 costs, dated June 23, 1886, against said 
Montz, levied on said property then in the possession and 
use of the judgment debtor. 

The present action was brought in replevin for said 
property by Sherman against the sheriff. Upon the trial 
which was had to the court, a jury being waived, there 
was a finding and judgment for the plaintiff. 

The plaintiff in error assigns the following errors for 
consideration in this court: 

1. The court erred in overruling the motion for a new 
trial. 

2. The finding and judgment are contrary to the evi- 
dence. 

3. They are contrary to law. 
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4. For errors of law on the trial excepted to by de- 
fendant. 

5. For errors in sustaining plaintiff’s objections to, and 
the exclusion of testimony offered by defendant. 

‘6. For error in overruling defendant’s objections to, 
and admitting improper testimony offered by plaintiff. 

7. The finding and judgment should have been for the 
defendant under the law and evidence. 

8. There was no consideration shown for the chattel 
mortgage of the plaintiff. 

The Ist, 2d, 3d, 7th, and 8th errors will be considered 
together. As to the 4th and 5th assignments, I will only 
observe that as the plaintiff in error offered no direct evi- 
dence on the trial, I find nothing in the bill of exceptions 
to which these assignments can apply, and as to the 6th, 
that it has been repeatedly decided by this court, and is, I 
think, a well established rule, that in causes tried to a court, 
without a jury, error assigned for the improper admission 
of evidence on the trial will not be considered as sufficient 
cause to reverse the judgment. 

The plaintiff in error cites numerous cases to the point 
that a uote or mortgage given without consideration will 
not be enforced in a court, either of law or equity. These 
cases, I think, arose upon direct’ proceedings to enforce the 
collection of such notes and mortgages. In none of them 
is the point presented of a subsequent creditor of the party 
executing such note or mortgage seeking to set it aside and 
‘ have it held for naught on account of the want of consider- 
ation. There are, however, numerous cases in which sub- 
stantially the same question here involved is decided. ‘The 
leading case is that of Sexton v. Wheaton, 8 Wheat. (21 
U. S.), 229, cited by counsel for defendant in error. . In 
that case, Wheaton, who held an office in the house of rep- 
resentatives of the United States, bought and paid for a 
house and lot, but the persons from whom he bought it 
conveyed the property to Sally Wheaton, his wife. About 
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two years afterwards Wheaton lost his office, and as a 
means of livelihood entered into mercantile business, got in 
debt to New York merchants, and failed. Judgments were 
rendered on these debts, executions were returned nulla 
bona, and a creditor’s bill brought to subject this house and 
lot to the payment of the judgments. The case went to 
the supreme court of the United States, where the decree 
of the district court, dismissing the bill upon the merits, 
was affirmed. The opinion of Chief Justice Marshall is 
lengthy and exhaustive. While it may be claimed that 
this case as an authority is applicable only to cases of vol- 
untary settlements in favor of wife or children, yet I think 
it cannot be successfully denied that the reason of the case 
applies to all cases of conveyances of any species of prop- 
erty by a person who is not indebted and is free from con- 
tractual obligations of every kind, at the time of such con- 
veyance, and at the time of the placing of such conveyance 
upon the public records. The above case forms the initial 
one in Hare & Wallace’s American Leading Cases, where 
there is an exhaustive review of the case and other cases 
cited. This case is followed by that of Mattingly v. Nye, 
in the same court, 8 Wall, 370, where the former case is 
approved and followed. The case of Barker v. Barker, 2 
Woods (U.S. circuit court for the 5th circuit), 87, is an 
instructive case and authority, to the same effect as the 
preceding ones. 

In the case at bar it is neither pleaded nor proved that 
there was fraud in fact, or intended, on the part of either 
Montz or Sherman in the execution and delivery by the 
one, and the receipt by the other, of the chattel mortgage 
in question. It isin proof and undenied that, at the date, 
delivery, and recording of the mortgage, Montz was en- 
tirely free from debt, the debts sued on having been, so far 
as appears from the record, contracted one and two years 
afterwards, The observation of Chief Justice Marshall in 
Sexton v. Wheaton, supra, would be applicable here: “It 
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would seem to be a consequence of that absolute power 
which a man possesses over his own property that he may 
make any disposition of it which does not interfere with ex- 
isting rights of others, and such disposition, if it be fair and 
real, will be valid.” See also Cadogan v. Kennett, 2 Cow- 
per R., p. 434 of opinion. A conveyance valid when 
made becomes fraudulent and void as against future credit- 
ors by being concealed, because by its concealment persons 
may be induced to become creditors to the grantor. See 
Barker v. Barker, supra. But in the case at bar there was 
no concealment. The mortgage was placed upon the pub- 
lic records within less than a week after its execution, and 
more than a year and a half before the principal creditor 
became a creditor of Montz, so far as appears by the record. 

But the mortgage was not a voluntary conveyance on 
the part of Montz. He received an advance of $500 from 
Sherman, the identical money with which he purchased the 
property involved in this replevin suit. That was the real 
consideration for the mortgage. Another and different sum 
is named in the mortgage. But an error in stating the 
consideration may be explained by parol evidence. See 
Herman on Chat. Mort., Sec. 60, and numerous cases there 
cited. The error in stating the consideration is sufficiently 
explained by evidence. I think it was commendable on 
the part of Montz to indemnify his wife’s surety on her 
guardian’s bond to the extent of the money received by 
him belonging to the heirs, and if there was a doubt in 
the case, which I don’t think there is, I would be inclined 
to solve it to the upholding of the same. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


JANUARY TERM, 1889. 849 


U. P. Ry. Co. v. Graddy. 


Unton Paciric Rattway CoMPANY, PLAINTIFF IN 
ERROR, V. Lynn B. GRADDY, DEFENDANT IN ERROR. 


1. Evidence. ‘‘ Where an instrument consists partly of written 
and partly of printed form, the former controls the latter, where 
the two are inconsistent.’’ Sec. 340 of the civil code. 


2. Railroads: EMPLOYMENT OF PHYSICIAN: EVIDENCE. De- 
fendant was employed by plaintiff to render such service as might 
be necessary as “consulting oculist and aurist.’’? The contract 
was partly written and partly of printed form. By the printed 
form the physician employed agreed ‘‘to perform all necessary 
surgical and medical services for the treatment of said persons, 
if required to do so, and to furnish the necessary medicines and 
surgical appliances for the same.’’? The words, “and to furnish 
the necessary medicines and surgical appliances for the same,’’ 
were erased, so that the portion of the contract which was in 
writing immediately followed the words “if required to do so,”’ 
was, “by the chief surgeon ‘as consulting oculist and aurist,”’ 
etc. Jt was Held, Upon « consideration of the contract, in the 
light of the evidence, that the employment was only as consult- 
ing oculist and aurist, and not as operating physician or sur- 
geon. 


30 Upon an examination of the evidence 
jntraduend upon the trial, It was Held, That plaintiff in error’s 
division surgeon was sabborized and did employ defendant in 
error to treat one of plaintiff’s employees as an operating phy- 
sician and surgeon. 


Error to the district court for Douglas county. Tried 
below before Doane, J. 


J. M. Thurston, W. R. Kelly, and J. 8. Shropshire, for 


plaintiff in error. 
A. C. Wakeley, for defendant in error. 
R&EsE, Cu. J. 


This action was instituted in the district court, by de- 
fendant in error, to recover for services alleged to have 
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been rendered in the treatment of one Byron D. Bent, for 
a disease of the eyes known as newro-retinitis, the said Bent 
being at that time an employe of plaintiff in error. 

It was alleged in the petition that, on or about the 5th 
of February, 1885, plaintiff in error employed defendant 
in error, who was an oculist and aurist, to render certain 
services in his professional capacity upon the person of 
Bent, and for which services plaintiff in error agreed to 

pay defendant in‘error reasonable value; that the services 

were performed, and that their reasonable value was the 
sum of $150, which was not paid, and for which judgment 
was demanded. 

Plaintiff in error, by its answer, denied the allegations 
of the petition, but alleged that, on or about the 7th day 
of April, 1884, it employed defendant in error, in his pro- 
fessional capacity, and that the terms of said employment 
were embodied in a written contract signed by the parties 
of that date; that it never employed him otherwise, and ° 
that he had been fully paid in accordance with the terms of 
said contract. 

The reply of the defendant in error admits the execu- 
tion of the contract, but alleges that the services rendered, 
and for the value of which the suit was instituted, were in 
no manner covered by or included within the provisions of 
said contract. 

The cause was tried to a jury, who rendered a verdict in 
favor of defendant im error for the amount claimed, and 
upon which judgment was rendered. 

Plaintiff in error now brings the cause into this court by 
proceedings in error. 

The first objection to the judgment contained in the brief 
of plaintiff in error is, that the verdict is not sustained by 
sufficient evidence. 

' Ordinarily, this assignment would have been disposed of 
-against plaintiff in error, upon the ground that the evi- 
dence upon which the case was submitted to the jury is not 
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all before this court. For it appears by the bill of excep- 
tions that the depositions of Byron D. Bent were read to 
the jury. Neither these depositions nor any part of Bent’s 
testimony being found in the record, and the presumption 
being in favor of the proceedings in the district court, this 
assignment could not properly be considered. But it is 
quite probable that the testimony of the witness referred to 
is not essential to the disposition of the case upon this as- 
signment, for the reason that the contest appears to be upon 
another feature of the case. 

It appears that on the 7th day of April, 1884, plaintiff 
and defendant entered into a contract, the original of which 
is included in the bill of exceptions, and which is part in 
print and part in writing, the printed form having been 
originally designed for contracts between plaintiff in error 
and its physicians and surgeons. In copying this contract, 
in order that it may be fully understood, we give the 
.printed portion thereof in italics, as it is in the contract, 
and the written portion in roman letters. It is as follows: 

“ Memorandum of Agreement. Made and entered into 
this seventh day of April, A.D. 1884, by and between the 
Union Pacific Railroad Company, party of the first part, . 
and Dr. L. B. Graddy, party of the second part, both of 
Omaha, Neb. ; 

“ Witnesseth, That in all cases of mjury to employes of 
the said first party and others from whom the said first party 
is responsible, at North Platte and at all points east, the said 
party of the second part, for and in consideration of the 
covenants and agreements hereinafter contained, agree to 
perform all necessary surgical and medical services for the 
treatment of said persons, if required to do so by the chief 

. surgeon as consulting oculist and aurist in any class of cases 
on said division regardless of locality of original injuries. 
The said first party agrees to give the said second party for 
such services an Annual Pass over the Union Pacific Rail- 
way, during the time of service, including all stations east 
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of North Platte, and to pay the actual cost at wholesale pri- 
ces and cost of compounding medicines used, payable at the 
expiration of treatment and discharge of the patient, and 
subject to the approval of the Chief Surgeon and General 
Manager of the road. 

“In all cases the said second party agrees to make reports 
to the said first party as may be requested by the said first 
party, and to use diligence and discretion in ascertaining 
and recording all facts bearing upon the causes of accident, 
without extra charge. 

“No indebtedness for the road shall be incurred without 
special permission before contracting. 

“This agreement will take effect on the seventh day of 
April, A.D. 1884, and remain in full force and effect until 
canceled by either party giving the other thirty days’ notice, 
in writing, or for cause. 


“ Anproved, S. D. Murcer, 
Piensa heemeatnuieimed Chief Surgeon U. P. Ry. . 
“Chief Surgeon. L. B. Grappy. 
“ Approved, 


“THomas L. KIMBALL, 
“A. General Manager.” 


In the printed portion of the contract, and just before 
the written words, “by the chief surgeon as consulting 
oculist and aurist in any class of cases on said division re- 
gardless of locality or original injury,” the following words 
are stricken out: “and to furnish the necessary medicines 
and surgical appliances for the same.” 

It appears that, during the existence of this contract, 
Mr. Bent applied to defendant in error for treatment. An 
examination of his eyes was made, and it was found that 
they were in a very precarious condition, and that blind- 
ness would inevitably result unless proper treatment was 
administered without delay. After the examination, and 
about the time the prescription was made out by defendant 
in error, Bent informed him that he was-an employe of the 
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plaintiff in error. Defendant in error then informed him 
that he could not treat him as an employe of plaintiff in 
error, and sent him to Dr. Galbraith, who was plaintiff’s 
division physician, and at that time in charge at Omaha, 
On the same day Dr. Gailbraith gave Bent a note to de- 
fendant in error, which was as follows: 


“TNion PACLFIC OFFICE OF 
RaAiLway Company, Dr. GALBRAITH, 
MuipicaL DEPARTMEN'.. Ass’t, SURGEON AT 


“OmAHA, Feb. 7th, 1885. 
“ Dr. Graddy: 

“Drar Srr—As it is necessary for Mr, Bent to have 
immediate treatment, I would like to have you attend to 
him, and that the understanding shall be that it is to be 
done at a very moderate price. I will let you know full 
particulars on my return from Denver. 

. “Very Resp. yours, 
“W. J. GALBRAITH.” 


Defendant in error then began the treatment of Bent, 
which was continued until a recovery was assured, the 
treatinent lasting through a period of about three months. 

The contract. between plaintiff and defendant was abro- 
gated some time prior to the termination of the treatment ; 
but the treatment continued until the cure was affected. 

The real controversy is, as to whether or not defendaut 
in error was required to render the service by the contract. 
If he was, it is quite clear that he could recover nothing 
for services rendered prior to the termination of such con- 
tract. If not, it then becomes important to inquire 
whether Dr. Galbraith had authority to bind plaintiff in 
error by the note or letter above set out. 

It is contended by defendant in error that he was em- 
ployed only as consulting oculist and aurist, and that it 
was no part of his duty to treat cases or to perform any 
surgical or medical service. 
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It will be shasived that, by that part of the contract 
which is in print, defendant 3 in error agreed “to perform 
all necessary surgical and medical services for the treatment 
of said persons, if required to do so,” ete. This it is in- 
sisted is modified, or rather rendered nugatory by the writ- 
ten words “as consulting oculist and aurist,” ete. 

By section 340 of the civil code, it is provided that, 
“ When an instr..ment consists partly of written and partly 
of printed form, the former controls the latter, where the 
two are inconsistent.” 

Webster, in his unabridged dictionary, defines the word 
“consulting,” as “ Imparting advice or information. Con- 
sulting physician (Med.), a physician who consults with an 
attending practitioner required in cases of disease.—Dun- 
glison.” 

In Dr. Galbraith’s cross-examination the following 


Occurs! 

Q. You draw no distinction between the words, con- 
sulting oculist, and one actually treating cases? 

A. The only difference is, if I was to eall Dr. Graddy 
in an eye case, I would expect him to treat it. 

Q. You would’nt expect him to treat it for two or 
three months as consulting oculist, would you? 

A. I don’t know as I would. 

Q. Be perfectly frank ; the consulting part would cover 
a diagnosis of the case, telling him what was the matter, 
and what treatment to pursue? 

A. Yes, sir. 

Q. In this case you could not have carried them out? 

A. No, sir, not without his instructions. 

Accepting the words “consulting oculist and aurist” in 
themselves, in their usual meaning, there appears to be an 
inconsistency between this language of the contract and 
that which precedes it, and, therefore by the section above 
quoted, the writing must control 

Again, it appears from the evidence that the parties to 
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the contract construed it to mean as contended by defend- 
ant in error; for it appears that Bent’s case was the only 
one that he was called upon to treat personally. 

It is claimed by plaintiff in error that, by the latter 
clause of the note from Dr. Galbraith to Dr. Graddy, Dr. 
Graddy was informed that the chief surgeon of plaintiff in 
error, who at that time was Dr. Fifer, and who lived in Den- 
ver, would be consulted as to the construction of the contract, 
aud that Dr. Graddy would be informed as to Dr. Fifer’s 
opinion upon Galbraith’s return from Denver. Upon this 
question there is a dispute, as Dr. Graddy testified that it 
had reference alone to whether he would be retained in the 
service of plaintiff in error. However that may be, there 
is no provision in the contract, or elsewhere, permitting its 
interpretation by the chief surgeon, or any other person, 
and the fact that the patient was permitted to remain under 
the care of the defendant in error after Dr. Galbraith re- 
turned from Denver, and even after the expiration of the 
contract between plaintiff and defendant, would render 
this inquiry immaterial. 

Upon the trial the following instruction, among others, 
was given to the jury : : 

“By the terms of the contract between plaintiff and de- 
fendant, the services of the plaintiff are limited to those of 
a ‘consulting oculist.’, You are instructed that the expres- 
sion ‘consulting oculist’ is a special, technical term, and 
does not include actual treatment and prescriptions given 
by Graddy to Mv. Bent, in curing him of the disease which 
Bent was suffering with, The term ‘consulting oculist’ 
would include a diagnosis of the case and advice as to the 
proper treatment to be pursued, or such other advice as 
might be required from time to time while under treat- 
ment.”. 

The objection to this instruction seems to be based 
upon that clause of the contract to which reference has here- 
inbefore been made, requiring defendant in error to per- 
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form the necessary surgical and medical services for the 
treatment of persons placed under his care by the chief 
surgeon, the contention being that his business as such con- 
sulting oculist was to render such surgical and medical ser- 
vices as were necessary. But, as we have seen, this is not 
the provision of the contract, when fairly construed, and 
the instruction is not open to the criticism made. When 
performing the surgical and medical services, defendant 
would cease to be a consulting surgeon, and would become 
an operating surgeon and physician. 

If we have adopted the correct theory in the construc- 
tion of the contract and in the conclusion that by its terms 
defendant in error was not required to treat Bent as a pa- 
tient, if there is any liability it must grow out of the note 
of February 7, 1885, written by Dr. Galbraith to Dr. 
Graddy. 

It is shown that Dr. Galbraith was at that time the 
division surgeon of plaintiff in error, and had charge of 
the business in Omaha, the chief surgeon, Dr. Fifer, being 
in Denver. ’ 

At the time of the execution of :the contract Dr. Mercer 
was the chief surgeon. He was called as a witness for 
defendant in error, and testified in substance that while it 
was desirable that all medical services should be rendered 
to the employes of plaiutiff in error by its own physicians, 
yet it often did occur that such services could not be ren- 
dered by them, and that what are termed outside physi- 
cians were called in, and for their services plaintiff in error 
almost invariably paid. 

We think it may be safely said that by the testimony of 
Dr. Mercer and others it was shown to be the custom of 
the physicians in the employ of plaintiff in error, in cases 
of emergency, to call to their aid physicians other than 
those recognized as the company’s physicians. 

The letter of Dr. Galbraith recognized the fact that it 
was “necessary for Mr. Bent to have immediate treat- 
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ment,” and it is shown by the evidence that the case was 
one of emergency. There is no doubt of Dr. Galbraith’s 
authority to employ plaintiff in error, nor of the necessity 
for such employment. 

It appears that the charge made by defendant in error 
was a moderate one, the principal portion of the evidence 
showing that a reasonable fee in such case would be from 
$200 to $250. 

We find no error in the judgment of the district court, 
and it is affirmed. 


JUDGMENT AFFIRMED, - 


THE other judges concur. 


CHARLES W. CANFIELD, APPELLANT, V. Erastus A. 
TILLOTSON, IMPLEADED WITH WiLrtaAM F. Gur- 
LEY, APPELLEE. 


1. Specific Performance. On the 31st day of July, 1886, G. 
purchased from T. a city lot, and took a receipt for $50, ad- 
vanced as part payment of the purchase price, which was $1,800; 
the terms being that $1,000 cash should be paid on delivery of a 
deed, G. to assume the payment of a mortgage of $750; the 
receipt containing a stipulation that, “If final payment is not 
made within twenty days, all rights are to be forfeited.’’ Pos- 
session was not taken by the vendee. At the expiration of the 
twenty days T. tendered to G. a warranty deed, and demanded 
payment, which was refused, the reason assigned being that one 
C. had instituted against T. an action for the specific perform- 
ance of a contract of sale made on the 9th day of August follow- 
ing the date of the contract made between the parties, but which 
sale was shown to have been made by an agent, without author- 
ity, and of which G. had notice. On the twenty-third of June, 
1887, G. filed his answer and cross-bill in the suit of C. against 
T., by which he sought a specific performance and conveyance 
of the property. In the meantime the property had greatly in- 
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creased in value, owing to the construction of acable road inan ~ 
adjoining street. It was Held, That time was of the essence of 
the contract, and that G. could not enforce it. 


RESCISSION. In such case the fact that an action had 
been instituted against the vendor for the purpose of enforcing a 
contract of sale, which was known to the vendee to be void, and 
could not be enforced, would not relieve the vendee from the 

_ performance of the contract on his part, when demanded by the 
vendor, and his refusal so to do would be a rescission of the con- 
tract on his part. 


AprpeaL from the district court for Douglas county. 
Heard below before Grorr, J. 


Congdon, Clarkson & Hunt, for appellant Tillotson, 
cited: Doyle v. Teas, 4 Scam., 202. Story’s Eq. Jur., 
Sec. 776 aud note. Hellreigle v. Manning, 97 N. Y., 56. 
Kimball v. Tooke, 70 H., 553. Chapman v. Morgan, 55 
Mich., 124. Van Campen v. Knight, 63 Barb., 205. Wells 
v. Smith, 2 Edw. Ch., 78. Taylor v. Merrill, 55 Ill., 52. 
Barker v. Critzer, 35 Kan., 459. 


C. H. Marple, W. F. Gurley, and R. S, Hall, for appellee 
Gurley, cited: Gartrell v. Stafford, 12 Neb., 551. Pom- 
eroy on Contracts, Specific Performances, Secs. 168, 170. 
Clute v. Robison, 2 Johnson, 595. Everson v. Kirtland, 
4 Paige, N. Y., 638. Dearth v. Williamson, 2 Sergt. & 
Rawle, Pa., 498. Chambers v. Tulane, 9 N. J. Eq., 146. 
Shreck v, Pierce, 3 Iowa, 350. Waterman on Spec. Perf., 
‘Sec, 414. Shuman v, Wallets, 17 Neb., 478. Morgan v. 
Hardy, 16 Neb., 427. Hopper v. Hopper, 16 N. J. Eq. 
147. 


Ressg, Cu. J. 


On the 10th day of August, 1886, Charles W. Canfield, 
by his attorneys, Savage, Morris & Davis, filed in the dis- 
trict court his petition for the specific performance of a con- 
tract for the sale of real estate, alleged to have been made 
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by defendant Tillotson on the 9th day of the same month, 
or the day previous. It was alleged in the petition that, 
on the 9th day of August, 1886, plaintiff entered into a 
contract with defendant to purchase of defendant the south 
fifty feet of lot 9, in block 17, in E. V. Smith’s addition 
to the city of Omaha, for the sum of $2,000, of which 
plaintiff paid $25, and was to pay the remainder after rea- 
sonable time in which to investigate the title, except the 
sum of $750, for which there was a mortgage on the prop- 
erty, the payment of which mortgage the plaintiff was to 
assume. The contract declared upon was as follows: 


“Omana, Nes., Aug, 9th, 1886. 
“Ree’d of C. W. Canfield twenty-five ($25) dollars as 
part payment of part of lot 9, block 17, E. V. Smith’s 
Add. to Omaha. Price of lot to be $2,000; terms $1,000 
cash, title to be satisfactory to purchaser. 
“EK. A. TrLLorson, 
“per Cannon, Agt.” 


Tt was alleged that Cannon was the agent of defendant, 
duly authorized in writing, at the time of said sale, 

This petition need not be further noticed. 

On the 19th day of August, 1886, what is denominated 
a stipulation was filed in the cause, which is as follows : 


“Tn the district court, state of Nebraska, County of 
Douglas. 

“CHARLES W. CANFIELD, 
vs. 
Erastus A. TILLoTson. 

“Tt is hereby agreed that William F. Gurley, Esq., be 
allowed to be made party defendant in this case and file 
answer, this date, August 19th, 1886. © 

, “Savage, Morris & Davis, 
“Plf’s Attorneys.” 


On the 31st day of August, of the same year, defendant 
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filed his answer to Canfield’s petition, setting up a general 
denial of all its allegations. 

On the 4th day of June, 1887, the following Hit, was 
made in the journal: 


“Charles W. Canfield against E. A. Tillotson, et al. 
“MOTION. 

“Now comes William F. Gurley, by his attorney, and 
represents to the court that he has an interest in the prop- 
erty in the petition herein described, and on his motion, and 
all parties consenting thereto, he is hereby made a party 
defendant in this case, with leave to plead within ten days.” 


On the 23d day of the same month, William F. Gurley 
filed an answer and cross-petition, in which he denied that 
any valid contract was made by plaintiff for the purchase 
of the property, and alleged that on the 31st day of July, 
1886, he entered into a contract with defendant Tillot- 
son, the owner of the real estate, for its purchase, which 
contract was in writing as follows: 


“ Received of W. F. Gurley, fifty ($50) for part payment 
for the south fifty ft. of lot nine (9) in block seventeen 
(17), E. V. Smith’s addition to the city of Omaha ; terms 
$1,000 cash on delivery of deed, purchaser to assume 
mortgage of $750 due in one year from date, mortgage 
interest running at eight per cent per annum. The pur- 
chase price being $1,800, the purchase price subject to the 
taxes of 1886. If final payment is not made within twenty 
days from date, all rights to be forfeited.. 

(Signed) “E, A. TrtLotson.” 


It is alleged that upon the signing and delivery to him, 
Gurley, of said contract, he paid the sum of $50 earnest 
money, and that before the expiration of the twenty days in 
which he had to complete payment of the money, an agent 
of Tillotson, although not appointed in writing, made the 
pretended sale of the land to the plaintiff, and the plaintiff 
relying on said sale, and the false representations of said 
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agent that he was legally authorized in writing, upon the 
refusal of the defendant Tillotson to convey said premises, 
¢éommenced this action, and thereby cast a clond on the title 
of Tillotson, disqualifying him from conveying the real 
estate to defendant Gurley ; that before the expiration of 
the period limited by the contract for the payment of the 
$1,000 he tendered the amount thereof to Tillotson, condi- 
tional npon his procuring a dismissal of plaintiff’s action ; 
and that he had at all times been ready and willing to pay the 
amount in full upon said action being dismissed, or should 
decree be entered adverse to plaintiff. The prayer of his 
answer was for a decree for the performance of the contract. 

To this cross-bill Tillotson answered, admitting the exe- 
cution of the receipt, and denying the tender, and willing- 
ness on the part of Gurley to perform the contract ; also 
‘denying that the suit by Canfield cast any cloud upou his 
title, or disqualified him from conveying the real estate to 
Gurley in compliance with the contract of sale. It was 
alleged that on the 19th day of August, that being the last 
day in which the contract could be performed, he executed 
a conveyance of the property, with the usual covenants of 
warranty, and tendered the same to Gurley, but which was 
refused, and that thereupon the contract was declared for- 
feited, in accordance with its provisions, which by its terms 
niade time of its essence; that after the tender of the deed 
and the refusal to accept it by Gurley, the property had 
greatly increased in value, and that it would be unjust and 
unequitable to compel the specific performance of the 
contract. 

A trial was had to the district court, which resulted in 
a finding and decree dismissing Canfield’s petition, and re- 
quiring defendant to convey the property to Gurley. 
From this decree defendant appeals. 

There was no testimony introduced on the part of Can- 
field for the purpose of maintaining his case, the contest 
being between Gurley and defendant. 
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In the order of their occurrence, it appéars that, on the 
31st day of July, the contract between Gurley and Tillot- 
son was made, and signed by Tillotson. It was in effect: 
an option to Gurley to purchase the property within tweuty 
days, he paying therefor the sum of $50, with the agrec- 
ment that if final payment was not made within the time 
specified, all rights under the contract to be forfeited. 

On the 9th of the following month, the receipt was given 
by Cannon to Canfield, and on the next day Canfield com- 
menced his action. Gurley’s option expired on the 19th 
day of the same month, and on that day Canfield’s attor- 
neys filed what is denominated a stipulation, agreeing that 
Gurley be allowed to be made a party defendant and file 
his answer of that day. This stipulation was signed alone 
by Canfield’s attorneys. On that day the deed was ten-. 
dered to Gurley by Tillotson, and the money demanded 
according to the terms of their contract. On the 4th day 
of June, 1887, Gurley applied to be made a party defend- 
ant, and was permitted to do so, with leave to plead in ten 
days. On the 23d day of the same month, and nineteen 
days thereafter, he filed his cross-bill. It appears from 
the eviclence that, at or about the time of the tender of the 
deed, Gurley was informed that Cannon had no written 
authority to bind Tillotson, and that the contract made by 
him to Canfield could not be enforced. It appears also, 
that at the time of the execution of the receipt by Tillot- 
son to Gurley, there was some probability that the line of 
cable or street railroad, which was then in process of con- 
struction, would be located along the strect in front of the 
property in dispute, but that at the expiration of the twenty 
days the line had not been definitely located. It was, how- 
ever, constructed on that street, and the property rapidly 
increased in value, until at the time of the trial it was 
shown to be worth in the neighborhood of $5,000. Pos- 
session of the property was never taken by the vendee, and 
he made no improvements thereon. 
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As we have said, the first action taken by Gurley, look- 
ing toward the enforcement of the contract, was on the 4th 
day of June, 1887, but his answer, by which he sought to 
enforce the performance of the contract, was not filed un- 
til the 28d, nearly eleven monthis after the execution of the 
contract. It is quite clear that, from the date of the sign- 
ing of the reccipt by Tillotson until that time, at least, 
Gurley was in no sense bound to perform any of the re- 
quirements contained in it to be performed by him. It is 
quite clear that the alleged sale to Canfield did not bind 
Tillotson, and created no obligation as against him, even 
had it been made prior to the date of the receipt to Gurley. 
On the 19th of August, the expiration of the time men- 
tioned in the receipt, there was no certainty as to the loca- 
tion of the cable line, and it seems to have been doubtful 
whether the investment would be desirable in case it 
should be located upon another street. 

As stated in Kimball v. Tooke, 70 IIl., 558, at page 561, 
“Tt is difficult to avoid the impression that these facts 
make, that the objection taken to the title, so unsubstantial 
in their character, were a mere invention to postpone the 
consummation of the contract until after” the question of 
the location of the street railroad lad been settled. If it 
should not be located within the vicinity of the lot in dis- 
pute there would be little or no speculation in the purchase. 
Its location upon an adjoining street would materially affect 
the value of the property. If favorable to the investment, 
plaintiff could insist upon a fulfillment of the contract ; 
if unfavorable, he could make the objection of a defect in 
or cloud upon defendant’s title as a basis for declining to 
proceed further. He was clearly in default when he re- 
fused to accept the deed and pay the purchase price agreed 
upon. At that time he, in effect, forfeited his contract, and 
Tillotson was released therefrom. 

There is no question of conflicting evidence presented. 
The evidence throughout sustains the conclusion which we 
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have reached, and even upon the showing of Gurley him- 
self, by himself and other witnesses upon the stand, he is 
not entitled to a decree, 

The decree of the district court is therefore reversed, and 
the cause dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


In RE Senate FILe 31. 


1. Constitutional Law: aMENDMENTs. Section 1, Article XV. 
of the constitution of Nebraska, does not prescribe the form in 
which propositions by the legislature to amend the constitution 
shall be made, whether by bill or joint resolution. Therefore, 
if an amendment is proposed by a bill duly passed by the req- 
isite three-fifths majority of the members elected to each house, 
and entered upon the journals thereof, and afterwards presented 
to the governor for his approval, who retains the same for more 
than five days, Sundays excepted, the court will not for such 
causes declare the propositions in conflict with the constitution, 
and void. 


The proposed amendment possesses no efficacy 
until approved by a majority of the electors of the state voting 
at the election, and the approval of the governor is unnecessary, 
and adds nothing to the validity of such proposed amendments. 


wo 


|: : Liquors. The proposition to prohibit “the manufac- 
ture, sale, and keeping for sale of intoxicating liquors as a bev- 
erage,”’ and to the proposition to license and regulate by law 
“the manufacture, sale, and keeping for sale of intoxicating 
liquors as a beverage,’’ are independent, and to be separately 
submitted to the electors of the state for approval or rejection. 
Any elector may vote for either, or against either or both of such 
propositions. 


4. 


The proposed amendments offer diverse modes 
of controlling the traffic in intoxicating drinks—iu other words, 
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@ choice of remedies for an acknowledged evil. From the natare 
of the case, but one of the proposed amendments could be car- 
ried into effect; therefore, votes cast in favor of both propositions 
nullify each other. 


TITLE. A title stating the object of a bill or provision 
to amend the constitution is unnécessary, and if added may be 
disregarded, such title being necessary only in cases of ordinary 
legislation. 


nA 


: AMENDMENTS. A proposition to amend the constitation 
was passed by the senate by the necessary three-fifths majority, 
and entered at length on the journal. The proposition was then 
amended by the house, and as amended was passed by that body 
by the requisite majority, and entered at length on the house 
journal. Afterwards the house amendments were concurred in 
by the requisite majority of the senate, and such amendments 
entered at length on the senate journal. Held, That there wasa 
sufficient compliance with section 1, Art. XV. of the constita- 
tion. 


Qu#rE submitted by the legislature. 


William Leese, Attorney General, C. A. Robbins, and 
Henry St. Rayner, for the constitutionality of the proposi- 
tion, cited: Hollingsworth v. Virginia, 3 Dallas Report, 
378. Jamison on Constitutional Conventions, 4th Ed., 
588. Green v. Weller, 32 Miss., 650. Koehler v, Hill, 60 
Towa, 543. Prohibitory Amendment Cases, 24 Kas., 700. 
State, ex rel. Hudd, v. Timme, 54 Wis., 318. 


John L. Webster, A. J. Poppleton, and G. W. Ambrose, 
contra, cited: Hatch v. Stoneman, 66 Cal., 634. Jamison 
on Constitutional Conventions, Sec. 538. Koehler & Lange 

v. Hill, 60 Towa, 1883, 543. Warren v. Mayor, etc., 2 
Gray, 84. Allen v. Louisiana, 103 U. §., 84. 


MAXWELL, J. 


The following resolution was, on the 11th of February, 
1889, transmitted by the Hon. House of Representatives 
to this court : 

5d 
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“The Honorable The Supreme Court of the State of 
Nebraska. 

“ Be it resolved by the House of Representatives of the 
State of Nebraska: 

“That, whereas, the constitutionality of Senate File 31 
is being seriously questioned, on account of the form in 
which it passed the house, for the reason that it contains 
more than one subject, or at least two distinct and abso- 
lutely contradictory propositions ; therefore be it ° 

“ Resolved, That said Senate File 31 as finally passed be 
submitted to our honorable supreme court for an opinion 
as to the constitutionality of said bill, or resolution, with 
reference to the following questions: 

“ist. Is Senate File constitutional, notwithstanding its 
dual form, and the fact that it submits two separate and 
distinct amendments ? 

“2d. Can a voter under our system of government le- 
gally cast his ballot for two distinct and absolutely contra- 
dictory propositions at the same time? That is, can he 
yote in favor or against both of the amendments at the 
same election? 

“3d. If both the prohibitory and the license amend- 
ments secure a majority of the total vote cast at the elec- 
tion in November, 1890, will the effect be to defeat both 
measures ? 

“4th. Does the amendment and changing by the house 
of the title to the original senate bill come under the decis- 
ion found in 17 Neb., 394, and does such amendment prove 
fatal to only part or all of the measures?” 

The questions involved being of great importance, the 
case was entered on the docket under rule 23, and set down 
for argument. Carefully prepared briefs have been filed 
by counsel, who affirm the validity of the propositions in 
question, and also by those who deny their validity, and 
after extended and elaborate arguments the matter is sub- 
mitted to the court. 
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Senate File No. 31, when it passed the senate, was in 
the following form : 


“ A bill for an act to submit to the electors of the state, for 
rejection or approval, an amendment to the constitu- 
tion of the state, to prohibit the manufacture, sale, and 
keeping for sale, of intoxicating liquors as a beverage, 
and providing for the manner of voting on such 
amendment. 

“ Be it enacted by the Legislature of the State of Nebraska: 

“Section 1. That at the general election to be held on 
the Tuesday succeeding the first Monday of November, 
A.D. 1890, there sliall be submitted to the electors of this 
state, for approval or rejection, an amendment to the con- 
stitution of this state, in words as follows: ‘The manu- 
facture, sale, and keeping for sale of intoxicating liquors 
as a beverage, are forever prohibited in this state, and the 
legislature shall provide by law for the enforcement of this 
provision,’ 

“Section 2. At such election, on the ballot of each 
elector voting for the proposed amendment to the constitu- 
tion, shall be written or printed the words, ‘ For proposed 
amendment to the coustitution, prohibiting the manufacture, 
sale, aud keeping for sale of intoxicating liquors as a bev- 
erage,’ and ‘Against said proposed amendment to the con- 
stitution prohiliting the manufacture, sale, and keeping for 
sale, of intoxicating liquors as a beverage.’ ” 

This bill was amended in the house to read as follows: 


“A bill for an act to submit to the electors of this statc, fur 
rejection or approval, an amendment to the constitu- 
tion of the state, to prohibit the manufacture, sale, and 
keeping for sale, of intoxicating liquors as a beverage, 
and providing for the manner of voting ou such pro- 
posed amendment. And an amendment to the constitu- 
tion of this state to license and regulate the manufac- 
ture, sale, and keeping for sale, of intoxicating liquors 
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as a beverage, and providing for the manner of voting 
on such proposed amendment. 
“« Be it enacted by the Legislature of the State of Nebraska: 

“Section 1. That at the general election to be held on 
the Tuesday succeeding the first Monday of November, a.p. 
1890, there shall be submitted to the electors of this state, 
for approval or rejection, an amendment to the constitution 
of this state, in words as follows: ‘The manufacture, sale, 
and keeping for sale, of intoxicating liquors as a beverage, 
are forever prohibited in this state, and the legislature shall 
provide by law for the enforcement of this provision’; and 
there shall also at said election be separately submitted to 
the electors of this state, for their approval or rejection, an 
amendment to the constitution of this state, in words as 
folléws: ‘The manufacture, sale, and keeping for sale, of 
intoxicating liquors as a beverage shall be licensed and 
regulated by law.’ 

“Section 2, At such election, on the ballot of each 
elector voting for the proposed amendment to the constitu- 
tion, shall be printed or written the words: 

“‘¢ For proposed amendment to the constitution, prohib- 
iting the manufacture, sale, and keeping for sale, of intox- 
icating liquors as a beverage ;’ or, ‘ Against such pro- 
posed amendment to the constitution prohibiting the man- 
ufacture, sale, or keeping for sale of intoxicating liquors as 
a beverage.’ There shall also be written or printed on 
the ballot of each elector voting for the proposed amend- 
ment to the constitution the words: 

“«¢ For proposed amendment to the constitution that the 
manufacture, sale, and keeping for sale, of intoxicating 
liquors as a beverage in this state, shall be licensed and 
regulated by law ; or ‘ Against said proposed amendment 
to the constitution that the manufacture, sale, or keeping 
for sale of intoxicating liquors as a beverage, shall be 
licensed and regulated by law.’ 

“Section 8. If either of the said proposed amendments 
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shall be approved by a majority of the electors voting at 
the said election, then it shall constitute section 27 of arti- 
cle I. of the constitution of this state.” 

The bill was then returned to the senate, where the fol- 
lowing proceedings were had. 

“Mr, Lindsay moved: 

“That the senate proceed to the consideration of the fol- 
lowing House amendment to Senate File No. 81: 

“ A bill for an act to submit to the clectors of the state, 
for rejection or approval, an amendment to the constitution 
of the state, to prohibit the manufacture, sale, and keeping 
for sale of intoxicating liquors as a beverage, and provid- 
ing for the manner of voting on such amendment, 

“ Amendment to Senate File No 31. 

“ Amend Section 1, after line 5, by adding the following: 

“ And there shall also at said election be separately sub- 
mitted to the electors of this state, for their approval or 
rejection, an amendment to the constitution of the state in 
words as follows: 

“The manufacture, sale,.and keeping for sale of intoxi- 
cating liquors as a beverage, shall be licensed and regulated 
by law. 

“ Amend Section 2, to make it read as follows: 

“Section 2. At such election, on the ballot of each elec- 
tor voting for the proposed amendment to the constitu- 
tion, shall be written or printed the words : 

“¢ Yor proposed amendment to the constitution prohibit- 
ing the manufacture, sale, and keeping for sale of intoxi- 
cating liquors as a beverage ; or, ‘Against said proposed 
amendment to the constitution, prohibiting the manufac- 
ture, sale, and keeping for sale of intoxicating liquors as a 
beverage.’ There shall also be written or printed on the 
ballot of each elector voting for the proposed amendment 
to the constitution, the words: 

““¥or proposed amendment to the constitution, that the 
manufacture, sale, and keeping for sale of intoxicating 
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liquors as a beverage in this state shall be licensed and 
regulated by law,’ or, ‘ Against said proposed amendment 
to the constitution that the manufacture, sale, and keeping 
for sale of intoxicating liquors as a beverage, shall be 
licensed and regulated by law.’ 

“ Amend Section 3 to make it read as follows: 

“Section 3, If either of the said proposed amendments 
shall be approved by a majority of the electors voting at 
the said election, then it shal] constitute Section 27 of Arti- 
cle I. of the constitution of this state. 

“ Amend the title by adding thereto the following words: 

“ And an'amendment to the constitution of this state to 
license and regulate the manufacture, sale, and keeping for 
sale of intoxicating liquors as a beverage, and providing 
the manner of voting on such proposed amendment. ; 

“A majority having voted in the affirmative the motion 
was agreed to. 

“Mr. Howe moved : 

“That the Senate concur in the House amendments to 
Senate File No. 31: 

“ A bill for an act to submit to the electors of the state, for 
rejection or approval, an amendment to the constitution of 
the state, to prohibit the manufacture, sale, and keeping for 
sale of intoxicating liquors as a beverage, and providing 
for the manner of voting on such amendment. 

“ The question recurring on the notion to concur in the 
House amendments to Senate File No. 31: 

‘A bill for an act to submit to the electors of the 
state, for rejection or approval, an amendment to the con- 
stitution of the state, to prohibit the manufacture, sale, 
and keeping for sale of intoxicating liquors as a beverage, 
and providing for the manner of voting on such amend- 
ment. 

“The yeas and nays being demanded, those voting in the 
affirmative were: 

“Messrs, Burton, Connor, Cornell, Funck, Gallogly, 
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Howe, Hoover, Hurd, Jewett, Keckley, Lindsay, Linn, 
Manning, Nesbitt, Pickett, Polk, Pope, Robinson, Roche, 
Shanner, Sutherland, Taggart, and Wetherald.—23. 

“Those voting in the negative were : 

“ Messrs. Beardsley, Dern, jams, Maher, Norval, Paul- 
sen, Paxton, Ransom, Raymond, and Wolbach.—10. 

“A constitutional three-fifths majority haying voted iu 
the affirmative, the house amendments were agreed to.” 

The bill, duly certified, was then transmitted to the gov- 
ernor, who retained the same for more than five days, Sun- 
days excepted, when it was transmitted to the secretary of 
state. ° 

Section 1, Article XY. of the constitution, provides that, 
“ither branch of the legislature may propose amend- 
ments to this constitution, aud if the same be agreed to by 
three-fifths of the members elected to each house, such pro- 
posed amendments shall be entered on the journals, with 
the yeas and nays, and published at least once a week in 
at least one newspaper in each county, where a newspaper 
is published, for three months immediately preceding the 
next election of senators and representatives, at which elec- 
tion the same shall be submitted to the electors for approval 
or rejection, and if a majority of the electors voting at 
such election adopt such amendments, the same shall be- 
come a part of this constitution. When more than one 
amendment is submitted at the same election, they shall be 
so submitted as to enable the electors to vote on each 
amendment separately.” 

In the carefully prepared printed brief of the able attor- 
ney who appeared for those who contend that the proposed 
amendments are unconstitutional, it is said: “ Either 
branch of -the legislature may propose amendments. The 
other branch of the legislature agrees to them. Three- 
fifths of all the members elected to each house shall agree _ 
to them. ‘Such proposed amendments shall be entered on 
the journals,’ This contemplates something entirely dif- 
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ferent than the passing of a ‘bill’ or the enacting of a 
Jaw. ‘No law shall be enacted except by bill.’ (ec. 10, 
Art. ITT.) No such thing is contemplated with reference 
to constitutional amendments. very ‘bill’ shall have a 
title. No such thing necessary here. Every law shall 
have an enacting clause. (Sec. 10, Art. III.) No enact- 
ing clause is necessary in PROPOSING constitutional amend- 
ments. <A bill may be passed by the ‘assent of a majority 
of all the members elected to each house of the legisla- 
ture.” (Sec, 10, Art. III.) A proposed constitutional 
amendment requires the agreement of three-fifths of all the 
members elected. : 

“A proposed ‘amendment’ shal! be entered on ‘the jour- 
nals.’ (Sec.1, Art. XV.) A bill need not be entered on 
the journals. 

“A proposed amendment need not be submitted to the 
governor for his approval, but every bill passed by the 
legislature ‘shall be presented to the governor.’ (Sec. 15, 
Art. V.) 

“Tt is thus clear that amendments to the constitution can- 
not be ‘ENACTED’ or proposed by a ‘bill.’ None of the 
provisions of the constitution relating to ‘bills’ have any 
application to proposing constitutional amendments. In 
proposing amendments the branches of the legislature do 
_not act as a legislature in the sense in which that body leg- 
islates.” 

“The supreme court of California, in Hatch v. Stone- 
man, 66 Cal., 634, said: “Tt will be remarked that the 
power to propose an amendment to the constitution is 
vested in the two houses—senate and assembly, and if two- 
thirds of all the members elected to each of the two houses 
vote in favor thereof, it shall be the duty of the legislature 
to submit such proposed amendment or amendments to the 
people, to be voted thereon. The proposal of the amend- 
ment or amendments is not by the legislature, as such, in 
the ordinary enactment of a law, and with the proposal the 
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governor has nothing todo. The act is that of two-thirds 
of each branch of the legislature.” 

Looking into the history of the country, and into the 
theory of the practice of submitting amendments, we find 
that the supreme court of California had good reason for 
the conclusion announced. 

Jamison on Con. Conventions, Sec. 538, says: 

“In America, however, fundamental legislation, even 
when carried on by our General Assemblies, is conducted in 
a manner very different from ordinary legislation. As in 
calling Conventions the legislature acts under checks un- 
known to it when exercising its usual functions, so here 
’ the restrictions upon its actions are so numerous and im- 
portant, and the departures from the processes of ordinary 
legislation so wide, that it has been made a question whether, 
in proposing amendments to the organic law, the legislature 
is engaged in an act of legislation at all.” 

Sec. 547, “Tt is a matter of interest now to ascertain, | 
first, the nature of the participation of a legislature in the 
work of amending a Constitution—whether the act it 
performs is an act of legislation or a special ministerial act, 
finding its analogies in those of a Convention, which we 
have seen are mere recommendations addressed to a body 
above and beyond it, which alone enacts them into laws; 
and secondly, when that body recommends amendments to 
a Constitution, the extent of its power in that particnlar.” 

The leading case on that subject appears to be Hollings- 
worth v. Virginia, 3 Dallas, 378, decided in the year 1798. 
In that case certain snits had been bronght against a state, 
pending which the eleventh amendment of the constitution 
of the United States was adopted, which provides ‘that, 
“The judicial power of the United States shall not be 
construed to extend to any suit in Jaw or equity commenced 
or prosecuted against one of the United States by citizens 
of another state, or by citizens or subjects of any foreign 
state,” On a plea of abatement to the case cited then 
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pending in the United States supreme court the objection 
was made that, “The amendment has not been proposed 
in the form prescribed by the constitution, and therefore it 
is void. Upon an inspection of the original roll, it ap- 
pears that the amendment has not been submitted to the 
president for his approbation.” 

“The constitution declares that ‘every order, resolution, 
or vote, to which the concurrence of the senate and house 
of representatives may be necessary (except on a question 
of adjournment) shall be presented to the president of the 
United States; and before the same shall take effect, shall 
be approved by him, or being disapproved by him, shall be 
repassed by two-thirds of the senate and house of repre- 
seitatives,’ ete. Art. 1.,§ 7. Now, the constitution like- 
wise declares, that. the concurrence of both houses shall be 
necessary to a proposition for amendments. Art V. 
And it is no answer to the objection to observe, that as 
two-thirds of both houses are required to originate the 
proposition, it would be nugatory to return it with the 
president’s negative to be repassed by the same members; 
since the reasons assigned for his disapprobation might be 
so satisfactory as to reduce the majority below the consti- 
tutional proportion. The concurrence of the president is 
required in matters of infinitely less importance; and 
whether on subjects of ordinary legislation, or of constitu- 
tional amendments, the expression is the same, and equally 
applies to the act of both houses of congress.” During 
the argument of that case, Chase, Justice, said: “There 
can, surely, be no necessity to answer that argument. ‘The 
negative of the president applies only to the ordinary 
cases of legislation ; he has nothing to do with the proposi- 
tion or adoption of amendments to the constitution.” 

The amendment was sustained by the court, and that 
decision’has been followed in making all the amendments 
to the constitution of the United States from that time to 
the present. See also Green v. Weller, 32 Miss. 650, 
Keohler v. Hill, 60 Iowa, 543, 
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In discussing this subject, Judge Jameson, in his valu- 
able Treatise on Constitutional Conventions, Sec. 561, 
says: ‘In the Constitutions severally in force in Con- 
necticut, Massachusetts, and New York, specific amend- 
ments may be proposed by the legislature by resolutions, 
which are then referred to the legislature next to be 
chosen. If adopted by the requisite majority, by such 
succeeding legislature, it is made the duty of the latter to 
submit the amendments to a vote of the people. The 
practice in those States has been not to present the resolu- 
tions containing the proposed amendments to the Governor 
for approval, but to present to that officer the subsequent act 
by which they are submitted to the people. In New York 
the propositions of amendments are sometimes incorporated 
in a bill, providing conditionally in one or more clauses 
for submission to the people, and in those cases the bill is 
submitted to the Governor for his approval. The existing 
Constitutions of Michigan and Minnesota provide that 
amendments may be proposed by a prescribed majority of 
the legislature, after which they are required to be sub- 
mitted by that body to the people. In the former State, 
the practice has been to effect this by a joint resolution, and 
in the latter, by a bill; in both cases, however, combining 
the propositions and the clauses submitting them to the 
people ina single Act. In both cases, this Act is presented 
to the governor for his sanction. In the Constitutions of 
Georgia and Rhode Island, amendments are permitted to be 
made by the action of two successive legislatures, without 
submission to the people; and in neither case are the resolu- 
tions proposing the amendments presented to the Governor. 
In the Constitution of Missouri, authorizing amendments 
to be made in the same manner, the resolutions of the first 
legislature are presented to the Governor, and those of the 
second not. In the Constitution of Maine, finally, amend- 
ments may be proposed by the legislature, which are then 
to be submitted to the people, the Constitution itself con- 
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taining particular directions as to the time and mode of 
holding the election, and no action on the part of the leg- 
islatnre being requisite, except by resolution to notify 
the towns to vote on the proposed amendments as pre- 
scribed in the Constitution. It is the practice to present 
the resolutions embodying the amendments to the Goy- 
ernor.” 

It will thus be seen that there is no uniform practice in 
the several states in regard to the manner of submitting 
propositions to amend a constitution—the cases where the 
propositions have been subinttted to the governor being 
nearly as numerous as those where they were not sub- 
mitted tohim for his approval. In this connection it may 
be well to notice the fact that the first constitution of 
this state was passed by the legislature as an act and 
approved by the governor of the then territory (see Gen- 
eral Statutes, pp. 66-67), and no objection was ever made 
to it on those grounds. 

Considerable stress is laid on the fact that the legisla- 
ture has used the formula, “ Be it enacted,” in passing the 
proposition in question, and it is said “that amendments to 
the constitution cannot be ‘ENACTED’ or proposed by a 
‘pill.’” None of the provisions of the constitution relat- 
ing to “bills” have any application to proposed constitu- 
tional amendments. Bouvier Law Dict., Vol. 1, 590, de- 
fines the word “enact” “to establish by law; to perform 
or effect ; to decree.” 

If we take any of these definitions it would be of equal 
force to the word “resolved,” the fifth definition of which 
given by Webster is, “To express as an opinion or deter- 
mination by resolution or vote; as, it was resolved by the 
legislature.” The formula, “ Be it enacted,” therefore, in- 
cludes the formula, “ Be it resolved.” In other words, 
the phrase “ Be it enacted,” while ordinarily applied to the 
passage of bills, may be used in passing a mere resolution 
or proposal, There would seem to be nothing in this ob- 
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jection. It will be conceded that under our constitution it 
is unnecessary to submit a proposition to amend the con- 
stitution, duly passed by each branch of the legislature, to 
the governor for his approval, as such proposition is not 
ordinary legislation. Suppose, however, through mistake 
or a superabundance of caution it is submitted to him and 
he approves it, or, as in this case, retains it for more than 
five days, Sundays excepted, in what way does it affect the 
resolution? It is still but a proposition which has gained 
nothing from the approval of the governor; but to be of 
any validity it must be adopted by a majority of the elec- 
tors voting at the “next election of senators and repre- 
sentatives.” Suppose each branch of the legislature, under 
a mistake as to their duty, should cause the bill or resolu- 
tion to be read at large on six different days, or perform 
any other act in its passage not required by law, would the 
bill or resolution therefore be void if the acts done in- 
cluded all that the law requires? No one will so contend. 
There is a material difference between a failure to perform 
all that the constitution requires—as by.a failure to call 
the yeas and nays, and the performance of more than is 
requisite. In the first case, if the matter in default is juris- 
dictional—as if less than three-fifths of each house should 
vote for the* proposition, there would be a want of juris- 
diction and the proposition would be void. 

In the second case, however, if the jurisdictional facts 
appear and the bill or proposition “be agreed to by three- 
fifths of the members elected to each house,” it will not be 
rendered invalid because more was done than necessary. 
No case has been cited holding that a proposition to amend 
a constitution in the form of a bill duly passed by the leg- 
islature and approved by the governor has been declared 
invalid, and the writer after a very thorough search has 
been unable to find any such case. The constitution does 
not provide the form of a proposed amendment to the con-: 
stitution, and while the proper form would seem to be, 
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- “Be it resolved,” ete., it does not render any other proper 
formula nnavailing or void. The first objection, therefore, 
in the brief and argument of Mr. Websier is overruled. 

It is claimed that the proposed amendment is unconstitu- 
tional for the reason that it is in conflict with Sec. 22, Art. 
L. of the constitution, which provides that, “all elections 
shall be free; and there shall be no hindrance or impedi- 
ment to the vight of a qualified voter to exercise the elec- 
tive franchise.” It is said in Mr. Webster’s brief, “We 
must consider the present document as an act of the legis- 
lature. As yet, it is no part of the constitution. Does 
the act, as now framed, in any of its necessary parts con- 
flict with the existing constitution ? is a proper subject of 
inquiry. Sec. 2 of the act provides that, ‘on the ballot of 
cach elector’ there ‘shall be printed or written the words’: 

“First—‘For’ the prohibitory amendment, ‘or’ 
‘against’ the prohibitory amendment. 

“Second—‘ For’ the license amendment, ‘or’ ‘against’ 
license amendment. 

“Tt seems clear that there must be printed or written on | 
the ballot of each elector words FoR each of the amend- 
ments or against each of the amendments. After provid- 
ing what shall be written or printed on the ballot of each 
elector concerning the prohibitory amendments, the section 
provides, ‘There shall also be written or printed on the 
ballot of each elector’ an affirmative or negative concern- 
ing the license amendment. The conclusion is, that there 
shall be on each ballot words FoR BoTH amendments or 
AGAINST BOTH amendments,” 

In support of this proposition the case of Allen v. Lou- 
isiana, 103 U. S., 84, is cited. In that case it is said, “‘if 
they (the several parts of a statute) are so mutually con- 
nected with and dependent on each other, as conditions, 
’ considerations, or compensations for each other as to war- 
rant a belief that the legislature intended them as a whole, 
and that, if all could not be carried into effect, the legisla- 
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ture would not pass the residue independently, and some 
parts are unconstitutional, all the provisions which are thus 
dependent, conditional, or connected must fall with them.’ 
The point to be determined in all such cases is whether the 
unconstitutional provisions are so connected with the gen- 
eral scope of the law as to make it impossible, if they are 
stricken out, to give effect to what appears to have been the 
intent of the legislature.” ‘To the same effect see Warren 
v, Mayor, 2 Gray, 84. Taylor v. Commissioners, 23 O. S., 
84. State v. Commissioners, 5 O. 8., 507. 

An examination of the peoposliious in question will 
show that one provision is not dependent upon the other. 
They are independent propositions for the control of the 
liquor traffic, to be submitted to the electors of the state, 
for their approval or rejection. Both propositions relate to 
the same subject, viz., the control of the traffic in intoxicat 
ing drinks, but differ merely as to the remedy proposed. In 
effect the propositions are in the alternative and intended 
to give voters an opportunity to express their preference as 
to the mode of controlling the traffic in intoxicating drinks. 
To be effective but one of such propositions can be adopted 
and become part of the constitution. The proposed amend- 
menis, therefore, are not dependent upon each other and 
therefore are not in conflict with the constitution. We 
therefore answer the first inquiry in the affirmative. 

2d. Mr. Webster in his brief contends that the pro- 
posed amendments must be submitted together—that is, an 
elector must vote for BOTH AMENDMENTS or against BOTH 
amendments. He says, p. 37: “If the legislature had 
intended that the elector should have the privilege of voting 
for one amendment and against the other, they would have 
used words in the alternative instead of using the words 
‘there shall also.’ The English language is well under- 
stood, and when words are used which necessarily have a 
certain and well defined meaning, they must be so read and 
construed in interpreting a statute. 
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“ This construction of the language of the section is cor- 
roborated by a reference to that part of the section touch- 
ing the affirmative and negative ballots. The language is 
that there shall be written or printed ‘for’ the respective 
amendments, or there shall be written or printed words 
‘against’ the respective amendments. In this regard the 
language of the section is in the alternative. It is apparent 
how this incongruity came into the sction. As the bill 
first passed the senate, there was but one proposed amend- 
ment to be voted on. The language of the original senate 
bill was appropriate to the then existing form of the bill. 
The house amended the bill by adding an additional 
amendment to be voted upon, and by the language put into 
the senate bill by the house amendment, providing that an 
affirmative or negative as to the amendment proposed by 
the house should auso be written or printed on the ballot 
of each elector. The legislature drafted this bill and 
passed it in its present form, and this court must deal 
with it as it finds it. The court cannot remodel it, either 
in substance or form.” 

The proposed amendments are that, “The manufacture, 
sale, and keeping for sale of intoxicating liquors as a bev- 
erage are forever prohibited in this state, and the legisla- 
ture shall provide by law for the enforcement of this pro- 
vision.” And there shall also at said election be separately 
submitted to the electors of this state, for their approval 
or rejection, an amendment to the constitution of this state, 
in words as follows: ‘The manufacture, sale, and keep-. 
ing for sale of intoxicating liquors as a beverage shall be 
licensed and regulated by law.” 

The propositions are to be separately submitted. They 
are independent proposals, both intended to place restric- 
tions upon the traffic in intoxicating liquors as a beverage. 
It is a well known fact that the unrestricted traffic in in- 
toxicating liquors as a beverage produces destitution, mis- 
ery, and crime, fills poor-houses and prisons, and indirectly 
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adds largely to the burdens of taxpayers. How best to 
control this evil has occupied the attention of wise and 
thoughtful persons for many years, and the inquiry is, what 
system will produce the best practical results? On the 
one hand it is claimed that in the present state of public 
sentiment the most effective restriction can be obtained by 
placing license at so high a sum that only reputable and 
responsible persons can engage in. the business, and they 
under such liabilities and restrictions as to prevent sales 
to minors, drunkards, or to any one on Sunday or election 
days, or at any time in sufficient quantities to produce in- 
toxication, and by making persons engaged in the business, 
and the sureties on their bonds, liable for any damages 
sustained by any one from the sale of intoxicating liquors. 
On the other hand, the opponents of license claim that the 
only effective mode of controlling the traffic is to prohibit 
it altogether. The legislature, recognizing this divided 
state of public sentiment, has in effect said to the electors 
of the state, “Choose ye which system ye will have,” and 
hence has submitted both questions. Electors, in casting 
their ballots for or against a proposition are supposed to be, 
and as a rule are, governed by principle; hence, if one 
votes in favor of prohibition, it will be rare indeed that he 
will also vote in favor of license. So if he votes for 
license, he will not vote for prohibition. The proposed 
amendments provide for different and contradictory modes 
of controlling the liquor traffic, but one of which can be 
effective if adopted. The propositions being independent, 
however, an elector may vote for one and against the other, 
or for or against both. If both should receive a majority 
of all the votes cast, however, the amendments being 
irreconcilable, both would fail. Such a contingency is so 
remote that it scarcely need be considered. 

3d. The third interrogatory is answered in the reply 
to the second. 

4th. In answer to the fourth interrogatory, we will 

56 
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say that no title is necessary to a proposed amendment or 
amendments to the-constitution, and if a title has been in-, 
serted it may be treated as null and void. A proposition to 
amend .the constitution, when adopted by the necessary 
three-fifths votes of all the members elected to each house, 
is in no sense a law. It is a mere proposal, based, it is to 
be presumed, upon a public demand for its submission, bnt 
it will possess no validity until ratified by a majority of all 
the votes cast at the election. If two or more propositions 
are submitted, they are to be submitted separately. There 
is a good reason why but one subject should be embraced 
in a bill designed to become a law by the action of the leg- 
islature and governor, and that. the subject should be 
clearly expressed in the title, as without such condition 
experience has shown that provisions of a very objection- 
able character, which there was no possibility of passing 
independently, were attached to meritorious bills and 
smuggled through, or knowingly voted for by members to 
prevent the defeat of meritorious measures. In other 
words, as said by this court in White v. Lincoln, 5 Neb., 
505, the object. “is to prevent surreptitious legislation by 
incorporating into a bill obnoxious provisions which have 
no connection with the general object of the bill, aud of 
which the title gives no indication.” No such reasons ob- 
tain, however, in submitting a proposition to amend the 
constitution, and the provisions of the constitution are not 
applicable thereto. 

Mr. Webster, in his brief, page 41, says: “Treating the 
whole bill as a provision for an alternative vote it is sub- 
ject in principle to the same objections which this court 
made to that form of a proposition in Jones v. Hurlburt, 
13 Neb., 125, and Spurck v. L. N. W. RB. R. Co., 14 Td., 
293.” In those cases it was held in effect that the grant 
was void for want of a specific grantee. In other words, 
that under our law, donation bonds to a railway, to be 
valid, must be voted to a particular party and that the 


JANUARY TERM, 1889. 883 


In re Senate File 31. 


voters themselves must designate such party, otherwise 
there is no grant. This we think is a correct interpreta- 
tion of the law, but it has no application to this case, even 
if we apply it to the action of the house in amending the 
senate bill. This right is given to either house, and is a 
necessary power to correct mistakes or to perfect bills or 
propositions. Under certain restrictions the power in 
passing a proposition for an amendment to the constitution 
is to be exercised by the legislature in such way as it may 
sée fit, provided the proposition as amended receives at 
least. three-fifths of all the votes in each house of the 
members elected thereto. 

And if it is sought to apply the rule to the act of vot- 
ing for one of two propositions—one of which, if ap- 
proved by the electors of the state by the requisite major- 
ity, shall thereupon become a part of the constitution, then 
it has no application, because a majority of the voters 
would vote for a definite proposition. 

Mr. Webster in his brief also contends that the pro- 
posed amendments were not entered on the journals as re- 
quired by Sec. 1, Art. XV. of the constitution. He says: 
“The original Senate File 31 was entered on the journal of 
the senate. The bill as it passed the house seems to have 
been entered on the house journal. When the bill came 
back to the senate the amendments proposed in the house 
were entered on the senate journal, but the bill as amended 
was not entered upon the senate journal as an entirety, or 
in the form of a completed instrument. 

“The constitution requires that the ‘proposed amend- 
ments shall be entered on the journals.’ This language 
contemplates that the proposed amendments in the com- 
pleted form in which they are to be submitted to the peo- 
ple shall be entered at large upon the journal of each 
house. ‘These journals are made the record of the amend- 
ments so proposed. It is to this record the people must 
go to find amendments submitted to them. It is entirely 
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unlike an act of legislation in this regard. It evidently is 
not the intent of the constitution that the proposed amend- 
ments may be scattered through the journals in fragments, 
“here a little and there a little’? This would require a 
skilled legislator to gather up the fragments and join them 
together, to find out what was submitted to the people. 
These amendments are proposed to the electors, made up 
of men of all classes and degrees of learning, and should 
appear in a form that will address itself to their common 
understanding. 

The journal of the senate shows that Senate File No. 31, 
as it originally passed that body, is spread at length on 
such journal, and the house journal shows that the bill 
with the amendments made by the house are entered at 
length on such journal. And when the senate concurred 
in the house amendments such amendments were spread at 
length on the senate journal, ‘Thus the entire proposi- 
tions are entered on the house journal, while the senate 
journal shows the propositions two sections. This is a 
very different state of facts from that in Koehler v. Hill, 
60 Iowa, 543, where Judge Beck in the dissenting opinion 
says: “The original resolution and the several amend- 
ments were all entered at length when each was offered in 
the respective houses ; but after the adoption of the amend- 
ments the resolution was not transcribed in its proper form 
as it appeared after the amendments. The resolution is 
more than once entered in the journal of each house by its 
title, and by brief statements of its purpose and effect.” 

The same question was before the supreme court of 
Kansas in the prohibitory amendment cases, 24 Kas., 110, 
where the proposed amendments had not been spread at 
Jength on the journals of the respective houses. The 
court, oy Brewer, J., say: “Is a proposition to amend the 
constitution in the nature of a criminal proceeding, in 
which the opponents of change stand as defendants in a 
criminal action, entitled to avail themselves of auy techni- 
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cal error, or mere verbal mistake; or, is it rather a civil 
proceeding in which those omissions and errors which 
work no wrong to substantial rights are to be disregarded ? 
Unhesitatingly, we affirm the latter. The central idea of 
Kansas law, as of Kansas history, is, that substance of 
right is grander and more potent than methods and forms. 
The two important, vital elements in any constitutional 
amendment, are the assent of two-thirds of the legislature, 
and a majority of the popular vote. Beyond these, other 
provisions are mere machinery and forms, They may not 
be disregarded because, by them, certainty as to the essen- 
tialsis secured. But they are not themselves the essentials. 
Take a strong illustration: the constitution requires that 
the ‘secretary of state shall cause the same to be published 
in at least one newspaper in cach county of the state where 
a newspaper is published, for three months preceding,’ etc. 
Suppose a unanimous vote of both liouscs of the legisla- 
ture, and a unanimous vote of the people in favor of a con- 
stitutional amendment, but that the seerctary had omitted 
to publish in one county in which a newspaper was pub- 
lished, would it not be simply au insult to common sense 
to hold that thereby the will of the legislature and people 
had been defeated? Is it within the power of the secre- 
tary, either through ignorance or design, to thwart the pop- 
ular decision? Is he given a veto, or can lie create one? 
This may be an extreme case, but it only illustrates the 
principle. The records of the proceedings of the two 
houses are made, not by the houses themselves, but by 
clerical officers. True, they are under the control of the 
respective houses, but in fact the records are made by 
clerks. May they defeat the legislative will? The con- 
stitution does not make amendments dependent upon their 
approval or their action. ‘To insure certainty and guard 
against mistake, journal evidence of the amendment and 
votes is prescribed, but this is mere matter of evidence, 
and not the substantial condition of constitutional change.” 
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The case cited from Kansas seems to state the law cor- 
rectly, and has our approval. The case at bar, however, 
is much stronger than the one cited. The maxim of the 
law is, “ Id certum est quod certum reddi potest.” That is 
certain which may be rendered certain. 2 Blackstone 
Com., 143. 4 Kent Com., 462. This maxim is con- 
stantly applied in the construction of instruments affecting 
the title and possession of real estate and other matters of 
importance, and is appliable to a proposition to amend the 
constitution. The journals of. both houses show that the 
identical propositions now before us were duly passed by 
both houses, and are entered on the journals of the respect- 
ive houses with the yeas and nays, the only objection being 
that in the senate journal the proposition as amended by 
the house is not entered at length in one place. This, in 

our view, is not fatal to its validity. 
' ‘There is another reason why the court will not declare 
the propositions invalid because not entered at length on 
the senate journals. The legislature is still in session, and 
each house has complete control of its journals during the 
session to amend or correct the same to conform to the 
facts. 

Upon the whole cause, there is nothing in the proposi- 
tions in conflict with the constitution, or that renders them 
invalid. 


THE other judges concur. 
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Abatement. See PARTIEs. 


Abatement. . 
Pilea on the account of unauthorized discharge of jury. Mur- 
phy v. State.......csses Sasecebdabesiasee eve asdsecdedesesstevasatveieseeceese 809 
Conklin v. State......ccccscseerees bs ceévepotecsgesenseiuesoesanesesesenses 104 


Accord and Satisfaction. 

Before judgment, by one of several joint wrong doers is sat- 
isfaction as to all; but discharge of party not shown to be 
joint wrong doer will not operate as a discharge of the 
other defendants. Wardell v. McConnell. ........cc0cscecereeres - 560 


Account. 

Settlement of account and account stated; general rule; 
when binding upon parties; in settlement with partner- 
ship, no defense that settlement may have incladed an 
amount which should have heen paid by one of the part- 
ners and not by firm. Brewer v. Wright ......csscseccssccssoeee 310 


Action. 


1. Payment of taxes under protest; action to recover back; 
notice to treasurer by tax payer held insafficient. City of 


Omaha v. KountZe......ccccseresess conse Seaauasiascetspeseeed veg uventsecte 63 
2. Civil action lies to recover money or property lost on bet 
or wager. Perry V. G088.........0se serene sdindes Pandas sasecaneaet . 830 


3. Against partnership; method of suing, and serving 
process, provided for by Secs. 24-25 of code cumulative and 
not exclusive. Herron v. Cole Bros......ccsscccecsecnsees ereseecee 698 


Action quia timet. 

1. In case stated, evidence of what tbe custom was among 
real estate men as to selling real estate on credit, Held, 
Inadmissible. Lucke v. Yoakum. ....cccccesecceseveceuseseearseaees 429 

2. In case stated, evidence of negotiations for the real estate 
in controversy, such negotiations being entirely discoti- 
nected with the alleged purchase, Held, Inadmissible. 


Deked: Yak Uitiss. essdsccasncscseacsisseustasoceed sease eines Sissa tenes 430 
3. Facts stated and plaintiff, Held, Not estopped to deny . 
title of defendant. Yule v. Webster ........ccccccscssesseevecees _ 569 
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Administration of Estates. 

1. Allowance of claim against estate by county court, of 
which administrator had no notice until after time for ap- 
peal had elapsed; Held, That injanction would lie to re- 
strain collection of claim, and court of equity would grant 


new trial, Dundas v. Chrisman.......ccccscccrsscceesceseees teeeees 498 
2. Rule governing administrator in discharge of his trust 
Auties, Tdi..eccercercccessercene stones eerennaces edsebasetedseri see .- 499 


Adverse Possession. 
1. Finding of trial court against title of defendant exam- 
ined, and Held, Sustained by the evidence. Guev. Jones, 641 
2. Rule laid down iu Ter v. Pflug, 24 Neb., 667, adhered to. 
Levy v. Yerga...... swadedessedeseusecdescgoesntegseedes ieeassoesiis wave 766 


Amendments. 
To constitution, how made. In re Senate File 81. ...cccreeseseee B76 


Answer. See PARTIES. 


Appeal. 

1. Lies from decision of county superintendent relative to 
division of school districts, boundaries of new districts, ete. 
State, ex rel. Schull, v. Clary ccccsccccccsssssececnseses ceeeeeseonee 408 

2. Appeal from justice of the peace; method of procedure; 
practice in district court. Converse Cattle Co. v. Campbell 
And Valentine......ccreccececccersecessceecaee via doladySeieveis eset sas eie 37 

3. Under Sec. 1011 civil code, as amended in 1887, judg- 
ment may be rendered in appellate court upon transcript 
filed by appellant or appellee; not necessary to the validity 
of the judgment that appellee should file his transcript 
where one has previously heen filed by appellant, even 
though out of time. Muldoon v. Levt...cccccerecceesscsscacveeves 459 

4, Incase stated, Held, That district court erred in dismiss- 
ing appeal, but should have retained the same for trial on 
the merits. Howard Bros. t. Jay... cscccscccescsssecseecnscneerees 282 

5. Question of want of jurisdiction, not appearing on face 
of papers, not raised in district court, will not be considered 
by supreme court. McClure v. Campbell....... see cesscesereeces - 58 

6. In probate matters, bond to be filed in thirty days; no 
notice of appeal required. AMalick v. McDermoit’s Estate... 269 


Appearance. 
Effect of, in case stated, in cause taken on change of venue 
from one justice of the peace to another. Dawson v. Welsh, 628 


Assault. 
1. In civil action by female, statements of defendant derog- 
atory of plaintiff’s character made before and after alleged 
assault, Held, Inadmissible. Atkins v. Gladwish........000 401 
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2. Damages should not include loss of good name, honor, 
and reputation, nor expenses incurred by plaintiff in em- 
ployment of counsel. Jd....... oe sesenessererees esrossccsscesvecvees 401 


. Attachment. 


1. Where defendant moves to dissolve, and denies grounds 
of attachment by affidavit, burden of sustaining it is upon 
plaintiff, and for that purpose he is entitled to open and 
close argument. Olds Wagon Co. v. Benedicl........coccreseeeee 375 
2. Does not lie in action to recover damages for negligence 
in performing professional service upon the ground that 
defendant had fraudulently contracted the debt. Rawlings 


3. Replevin of attached property: officer to justify must 
show indebtedness, and that writ was regularly issued. 
Williams v. Hikenbary... .ccose ceccscrevscscscesesecessovesesee 

4. Where property is taken under order of attachment, other 
orders may be levied upon the same property subject to the 
prior levy; but if after such levy, property is taken from 
possession of officer by replevin, he receives other orders 
of attachment, no lien will be created by them; in such 
case, where decision is in favor of the sheriff, judgment 
should be for amount due upon the attachments in his 
hands, under which levy had been made prior to the exe- 
cution of the order of replevin. Merrill v. Wedgwood...... 288 

Attorney. 

1. Selling real estate for his client, and representing title 

to be good, cannot thereafter assert title in himself to any 
: of the real estate so sold. Little v. Giles. .......c:.see sise¥oawe 332 

2. Entitled to open and close argument, where defendant 
moves to dissolve attachment and denies the ground 
thereof. Olds Wagon Co. v. Benedict ....:...cecccccvecceseeese wee 375 

3. Where objection is made to argument, and attorney de-, 
sists from further remarks, overruling of objection, Held, 
Proper. Angle v. Bilby.....occeccsccccsscccsssscesosessescsssscessesee BID 


Attorney General. 


May appoint deputy and employ stenographer. Jn re Appro- 
PTIALIONS. . 2... .ccceecsecescnecsssencssescessarensaitssecsessssesessserseese OFO 


Autrefois Acquit. 
1. Plea of, stated and accused, Held, Entitled to a trial 
thereof upon the merits. Conklin v. State....cccscccccsscceseee 794 


2. Pleaof. In case stated, Held, Good, Murphy v. State.... 809 
Barbers. 
Cannot discriminate against colored persons. Meisinger v. 


UAL... avvecsererecncererecsscescrsecercecssesencssssatscsssssscerssssssees OVO 
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Bill of Exceptions. 
1. Presented to adverse party within time fixed, should be 
examined and returned with proposed amendments; if re- 
turned on alleged ground that time has expired, objection 


to bill waived. State, ex rel. Covey, v. Gaslin. .....000 sreceseee 74 
2 Procedure to settle pointed out in First National Bank 0. 
Bartlett, 8 Neb., 319, adhered to. Id.......secseseeseceeeoesveees 74 


3. Evidence must be preserved in bill, if error is alleged 
that verdict is against evidence. Shroeder v. Rinehard...... 76 
4. Shonld include affidavits used at hearing of motion to 
dissolve attachment; otherwise they will not be considered 
in supreme court. Olds Wagon Co. v. Benedict......... eaesenes 375 
5. Must contain all the evidence. Chamberlain v. Brown... 436 


Bona Fide Purchaser. See Usury. 


Bonds—Municipal. 


1. District paying bonds in cities of the second class prop- 
erly issued by mayor and council without a vote of the 
people. State, ex rel. Beatrice, v. Benton.....sscccscsccesrecees + 762 

2. Issued by a city of the second class onder Sec. 52, Art. 

2, Chap. 14, Comp. Stat., for the purpose of erecting pub- 
lic buildings for use of city, Held, Valid. State, ew rel. 
Kearney, v. Babcock. .....sscsssoescrecseeserssceescvccessceeces descspess 278 

3. In cities of second class having more than 5,000 and less 
than 25,000 inhabitants, for water works and paving, re- 
quires majority vote of people, and four weeks notice of 
election by publication in newspaper. State, ex rel. Fremont, 

v. Baboock.........0.200000 Wsviicaesdecssee secs seed dcssebeverssecssesescsses 502 

4. Ifall prerequisites of statutes are not shown, mandamns 
will not lie to compel auditor to register and certify mu- 
Dicipal bonds. Td..........ssccessesosessoaees i sbesvedeusvsssceveaeee - 503 

5. Issued by president and trustees of village after it be- 
came a city of the second class, Held, Valid. State, ex rel. 
FP, BE. & H. V. BR. Co., v. Babcock.....ccssccccsrscccecssvecseee T12 


Building Contract. 


1. In case stated where contractor gave bond to execute 
building contract, Held, That a failure to pay for materials, 
whereby mechanic’s lien was filed on the building and lot, 
was a breach of condition of the bond, and rendered con- 
tractor and his sureties liable thereon. Kiewit v. Carter... 464 

2. Agreement of owner to make payment in excess of esti- 
mate; release by subcontractor; Held, That release applied 
alone to the monthly estimate then due. Shropshire v. 
Duncan & Wallace. ..ccccccccccorvvcccserscssecsercccsccssce cosssevesees 488 
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Burglary. 
Evidence of entry through an open transom, it not appearing 
that there was any breaking either actual or constructive, 
Held, Insufficient to sustain conviction. McGrath v. State.. 783 


Change of Venue. 


In civil action; general rales, Northeastern Nebraska R. BR. 
CO. V. FrAZiCr..cecnneersesesseenseasensenaceonens toe esneere satvecessoreee 49 


Civil Rights. See Ricuts. 


Clerk. 
Defined. In re Appropriations w...e0csseeserens re asienedec 669 


Clerk— County. 

1. Mandamus to compel report of the collection of fees; no 
defense that his term of office had expired since the filing 
of his original answer. State, ex rel. Franklin County, v. 
Cole... sececersrseseverevoees senncccecernceasescscenceaes snensensesesseconsce 343 

2. Under Chap. 42, Laws 1887, is entitled to four cents per 
line for preparing tax list; not required to enter same on 
fee book. Richardson County v. Mussleman......c.ccececsoveses 625 


Colored Persons. See NEGRogs. 


Common Carriers. 
Destruction of goods while in transit from one carrier to con- 
necting carrier; liability of first carrier stated. Jf. P. RB. 
Ry Co. v. Young. scscccccssesccresesee dees Suabscedaaessaaaestats ecscecrens G53 


Confessions. 

Made voluntarily, and without inducement of any kind, are 
admissible in evidence against accused, although at the 
time of making the same he was held in custody. Ander- 

BON V. SLALC.....cccceersscescceccrsnseessssceneearserenere erestenassecereees 555 


Consideration. See NEGOTIABLE INSTRUMENTS. 
J. As hetween the original parties to a note, consideration 
may be inquired into, Wilson v. EUsworth....ercccreversecees 249 
2. Contract and bond to sell notes and guarantee payment 
of same. Klosterman v. Olcoit......... sescereecnsesscserseecerserses GOD 


Constitutional Law. 

J. Amendments to constitution, how proposed; may be in 
dual form; title to amendment not necessary; amendment 
to prohibit manufacture and sale of liquors, and to license 
and regulate the sale of liquors, properly submitted at the 
same time. Jn re Senate File 81......ccscccsreseees staveeeereerece BVB 

2. Foreign corporation; railroad company incorporated as a 
domestic corporation may consolidate with foreign railroad 
company. State, ex rel. Leese, v. C., B. & Q. BR. O....... 161 
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3. Damages arising from the exercise of the right of emi- 
nent domain include all damages which cause a diminu- 
tion in value of property taken. Omahav. Kramer.......... 492 

4. Appointment of deputies for officers of executive depart- 
ment; legislature may provide deputy or assistant attorney 
general; stenographer nota clerk. In re Appropriations... 667 

5. State warrants properly issued, etc., are “state securities” 
under Sec. 9, Art. 8. Jn re State Warrants.........sccce-eseees 660 

6. Legislature may enact law giving same civil rights to all 
citizens; barber shops cannot discriminate against colored 


persons. Meisinger v. State ...cccceccsseeseeceeees skeae sbeueseeateds 676 
7 Where act is broader than its title, portion in excess of 
title is VOId. Td. .seocsecorersescseecsesesereseenes saahoueveadsedoaeuers 676 


8. Chap. 97, Session Laws of 1887, being “An act to amend 
section 1011 of the code of civil procedure,’’ Held, Consti- 
tutional in so far as it was amendatory of the section 
teferred to, and to that extent, at least, valid. 2fuldoon 
Vo LOUIi scasciseacconscdsecvecssess Soune sens dovedneserecses reer sesveees 459 

9, An act to amend sec. 214, criminal code, giving right of 
recovery by civil action of money or property lost in gam- 
bling, Held, Constitutional. Perry v. G1088..........seseceeere 830 

10. Under title of “An act to incorporate cities of the first 
class, and regulating their duties, powers, and government,”’ 
a provision forbidding the allowance of an injunction to 
restrain the collection of special tax for improvements is 
not within the title of the act, and is void. Touzalin v. 


Clty Of Omaha... cccreccccrcccscecscess ssseeccssveeesees sadiess secesecsese B25 
11. Power of legislature to require payment of taxes under 
protest does not apply to a tax absolutely void. Id.......... 824 
Contract. 


1. In case stated, Held, That time was of the essence of the 
contract, and it would not be enforced. Canfield v. Tillot- 


BOM ds Soveiasccstiessstctevoes «sas senvscnebccueoek csc estestebecedere srsecreee 863 
2. Incase stated, Held, That refusal to perform would be 
a rescission of the contract. Canfield v. Tillotson.............. 863 


3. Contract and bond to sell notes and guarantee payment 
of the same made by partnership; withdrawal of one part- 
ner from firm; new contract and bond entered into by 
remaining members of firm; Held, That there was suffi- 
cient consideration, and that contract being a direct prom- 
ise to guarantee the notes, no notice of acceptance was 


Tequired, Klosterman v. Olcott. .scecceesrerseescecvessseneecssens 386 
4. Written words control printed. U. P. Rf. Co. v. 
Graddy ...ccceseecsecsseceereee sag'e seasteeei cceeeeseecassesalsversin sacteese? GOA 


Between railroad and physician, examined and construed. 


Tdirsssrocversensnstccnsessessacranecsececesessensesssesssssescosecessecesess OOF 
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Conversion. 
By veudee in case stated, of building on which chattel mort- 
gage existed. Holt County Bank v. Tootle, Livingston &Co.. 418 


Corporations. 
1. In cases stated defendants, Held, To be domestic corpo- 
rations and not corporations organized under the laws of 
another state or of the United States. State, ex rel. Leese, 


. On, Bo & Q. BAR. C0 vssee sssesssssssessesessevscseces ee 163 
State, ex rel. Leese, v. M. P. BR. BR. Cov.cccsesccccsssssccscsceseevere 164 
State, ex rel. Leese, v. C., St. P., M. & O. RR. Co.......cesee 165 


2. General denial in answer of defendant not sufficient to 
throw burden of proving its corporate existence upon the 
corporation plaintiff. Herron v. Cole Bros. ......csccceeee tesere 107 


Corporations—Municipal. 
1. Cities of second class created by act of legislature; no act 
of acceptance or action of municipality or of its inhabit- 
ants necessary. Stale, ex rel. F., FE. & M. V. RR. Co., 2. 
BABCOCK.......csssecenesessrscncceesccsessvcssesessssessssesecsscersssceeses TO 
2. City of second class created out of a village possessed of 
a president and board of trustees may, until the election of 
mayor and council, exercise powers of city by its president 
and trustees, including the issuance of bonds, etc. Id...... 712 
3. Issuance of district paving bonds in cities of the second 
class; construction of statutes. State, ex rel. Beatrice, »v. 
Benton......ccecccecve as seonerecccsccecccesnsossccescreetonesccsceccsceccs TOD 
4. Cities of second class may issue bonds for purpose of 
erecting public buildings for use of city. State, ex rel. 
Kearney, v. Babcock......0.s0ceseee Wasaecbonsioneeseresseuse vessectcacess 278 
5. Issnance of bonds for water works and paving in cities 
of second class having more than 5,000 and less than 25,000 
inhabitants; four weeks notice by publication and major- 
ity vote of people required. Stale, ex rel. Fremont, v. Bab- 


6. Obstructing alley; failure of evidence to show existence , 

of alley; injunction does not lie. Sterling Village v. Pear- 

BON. ssceseccereseces deemeca assesses venscecseceeseersceertevcccesetoceacesscns 687 
7 Removal of wooden buildings within fire limits may be 

authorized by council of cities of the second class. State, 

ex rel. Thompson, v. City of Kearney. .ecccccccssecesscsccsscsceeees 266 
8. In case stated, property adjacent to street, Held, To be a 

part of the street. Foxworthy v. City of Hastings............. 137 
9. Obstructions to sidewalks by snow; duty of city author- 

ities; negligence. Id..........csseccscesesecsssesccsenececessesesesers 137 
10. In action against city for damage to personal property 

by an overflow of surface water, caused by the negligent 
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construction of an embankment in raising the grade of the 
street, which negligence was denied by the answer, instruc- 
tions given by the court without submitting to the jury 
the question of negligence in any form, Held, Error, and 
verdict for plaintiff set aside. City of Kearney v. Thoe- 
MASON. oe vsecercccnecseceesceseccsnensoe Seuucvaceeet Seeeasgheccsavensessests 
11. Injunction to restrain collecting of taxes for grading 
streets; petition examiued, and held to constitute cause of 
action. Touzalin v. City of Omaha......... 
12. Provisions in act of legislature forbidding the allow- 
ance of an injunction to restrain levy and collection of 
special tax for improvements, Held, Void, not being within 
the title of the act. Jd...........66 Sweses ae sasnedssesdveneséceusesese 


Costs. 


1. In proceedings by mandamus against county board, Held, 
That relator, though not entitled to the writ, was entitled 
to recover costs. State, ex rel. Anderson, v. Newman......... 

2. In case stated, sheriff required to itemize fees. Reed v. 
1 es sistpevsiesdeivessieeeved sadsecineesdavices sSeaeiese se) 

3. Security for costs in case stated; dismissal of action; 
entry of cause on docket of subsequent term; security 
given out of time; cause reinstated. King Bros. v. Jack- 


BOM cerevercedcccssccsccenes errr errerr etree rreetrer rrr re rrerrrrrerrrrrersr ys 


Counties. 


1. Erection of new counties; mandamus to compel county 
board to act upon petition for subdivision of county; de- 
cision of board that petition was insufficient; Held, That 
relator was entitled to recover costs. State, ex rel. Ander- 
80M, V. NEWMAN oo. .crrecccrscrercersnsencecresscrscseoseaereeater eessnsees 

2. After a claim had been allowed by county board, and a 
number of payments made thereon, the claimant and 
county board made a computation of the amount still due; 
Held, That this was not the allowance of a new account, 
but the determination of the balance remaining due, and 
that mandamus would lie to compel county board to in- 
clude the same in their estimate for taxes. Stale, ex rel. 
Clark, 0. Cather.....ccccccceccsccccccsecsceccessnsccersesetenseceseavens 

3. Whether the county board may disallow a lain after it 
has once been allowed, quxre. Id.........1.008 Sascseesaiese oease 

4. Where compensation of county officer is fixed by law, 
_county board has no discretion, and cannot increase or 
reduce the same. Stale, ex rel Grable, v. Roderick .........0. 


Courts— County. 


1. Act providing for appeal in probate matters (Comp. 


150 


825 


36 


65 


467 


36 


255 


255 


633 
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Stat., Ch. 20, Sec. 42) repeals by implication Secs. 234-238, 


Chap. 23, Comp. Stat. Malick v. McDermot’s. Estate......... 269 
2. Appeal bond in probate matters is to be filed in thirty 
days; no notice of appeal required. TJd.......ccsseceseeee saseee 269 


Court —Supreme. 


1. Equity causes may be reviewed either upon error or 
appeal. Smith v.-Gibson......... vigacnssiieeGssdved ea aboesa sive seieers 514 
2. In case stated, where one defendant had no notice of pro- 
ceedings in the court below, aud no notice of the appeal to 
the supreme court, the latter acquired no jurisdiction over 
‘that defendant. Blake v. McMurtry .....scecsesecscecceseceeeeees 297 
3. Has no jurisdiction as a court of equity in an original 
case to vacate » judgment and grant new trial in a crim-— 
inal prosecution. Paulson v. State............--veseeeees saaeasees 347 
4. Supreme court has no jurisdiction to control or direct 
ministerial officers of the district court in the discharge of 
their duties in the matter of the preparation of the records 
of said court. State, ex rel. Wilkins, v. Le Fevre......c.esecsee . 224 
5. Cause dismissed for want of prosecution; reinstated upon 
' showing neglect of attorneys without fault of plaintiffs. 
State, ex rel. Covey, v. Gaslin.ccsccccerssseerscecrseees saeteceoneees q2 
6. Where none of the evidence is preserved in the record 
it is impossible to review the facts. Welborn v. Eskey...... 194 
7. Where court decided that verdict was sustained by the 
evidence, but that plaintiff could not recover the entire 
amount sued for, a reference was ordered to determine the 
amount of deduction to be made from the verdict. Burk- 
holder v. Burkholder.......ccecesccsecccescssacceseee cocecseeses sesosee 214 
8. Error cannot be assigned upon a ruling of the district 
court made or taken with the consent of the complaining 


party. Chamberlain v. Browt.....sccssccsscscessecceretereesasenes 436 
9. Judgment will not be reversed for errors appearing in 
record without prejudice.  Ld.......ccsssescecevecesccsceesoreneees 438 


10. Instructions will not be considered unless certified in 
transcript. [d.........ccscescsssccscssssesersersscesen secessscescsrerees 438 
11. Objection that verdict is not sustained by the evidence 
not considered unless all the evidence is brought up by bill 
Of Exceptions.  Ld.......cceccccocccsccssscevsscenccrsssecsecs crecseree 436 
12. Error cannot be predicated upon evidence introduced 
without objection, nor where a party excepts to the intro- 
duction of certain evidence and afterwards introduces it, 
or that of like character. C., K. & N. R. RB. Co. v. Wiebe... 543 
13. In cause tried to court without jury, judgment will not 
be reversed on the ground of the admission of immaterial 
or incompetent evidence, if sufficient material and com- 
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petent evidence was admitted to sustain finding of court. 


Richardson v. Doty...... sadueeeaghcsvsciseneseses ebevsdeedes cakeoxseesse . 424 
14, In case stated, mistake in judgment corrected without 
remanding cause for new trial. Youngson v. Pollock........ 433 


Creditors’ Bilij— See PARTNERSHIP, 


Criminal Law. 


1. Commitment to reform school; age of accused in contro- 
versy; question reviewed on error, and not on habens corpus; 
certificate of committing judge conclusive as to age. Bu- 
Chanan v, Matlalict......cecscccsssssccscssescsecscecssssesceeeceseseeces 202 

.2. Where jury requested to have testimony of witness read 
to them from the reporter’s notes, which was agreed to in 
open court by the attorneys on either side, Held, No error, 
though such practice should not be encouraged. Jumison 


V. SALE. ....cccreeccesevvensesees asda edsdusssecassevdssecctsiseendastancbase 186 
3. Question of reasonable doubt to warrant conviction, 
Stated Md aisiss; scssep ccheh case tiles ecetcesnoessusudses Saeveusaseseasense 188 


4. Evidence which merely tends to cast suspicion upon ac- 
cused is not sufficient to establish his guilt. Burrell v. 


State....cc000s saseceeerseeee sissoseesinecsssicecss ceaeaseorssoejeareseeset eee 593 
5. Rule of evidence where indictment contains allegations 
which might have been omitted. [d........ecscceeceesceeessnece 589 


6. Except in cases where it is necessary to show guilty 
knowledge, it is not admissible to prove that at another 
time and place the accused committed or attempted to 
commit a crime similar to that with which. he stands 
charged. Berghoffv. State... ....scs00- aesvaserbsivenséoe sgecseusece 219 

7%. Not necessary to prove that prosecutrix has not reached 
the age of puberty, if. it be shown that she is under fifteen 


years of age. State v. Wright. ......:.:cccccsssesesecseeeeseseoeteers 41 

8. Confessions admissible in evidence. Anderson v, State... 555 

9. Insanity as a defense tocrime. I7...........cesceeese aeetesewes 555 
10. Larceny defined; taking must be with felonious intent. 

Mead v. State........ Ribs gdestosesecenses Steves ecesssvuaseosesesouaciates 447 


11. Misdemeanors; several distinct offences of same kind 
may be joined in same indictment; separate sentence 
should be passed on each count upon which defendant is 


found guilty. Burrell v. State ...ccccccrccsecsscesesseeneereteeeres 584 
Application for continuance; granting or refusal, Held, To 
be within discretion of trial court. [d..........:cecccceeee enone 585 


12. Plea of autrefois acquit; facts stated; Held, That dis- 
trict court erred in sustaining demurrer, aad accused was 
entitled toa trial of plea upon the merits. Conklin v. State, 794 

13. Plea of autrefois acquit in case stated sustained. Mur- 
phy v. State......ceeccee ones cnesaeescensssesescensssaassecenees teeessnees . 809 
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Custom. 


Evidence of, as to sale of real estate on time, Held, Inadmis- 
Bible. Lucke v. Yoakurm......sccccsecsverccccssecsccccserserescessee AQD 
Damages. 
1, To land owner by reason of location of railroad across his 
premises, Northeastern Nebraska R. BR. Co. v. Frazier........ 56 
2, Arising from the exercise of the right of eminent domain 
include a}l damages which cause a diminution in the value 
of property taken. Omaha v. Kramer... srecceeeessac, 492 
3. In cases of eminent domain. Omaha Belt Radady v Me- ‘ 


Der Mott... seacedeeceeisesees sds cgcagaisDsausdieegacisvesedesacs-asen’ eve TZ 
4, In right-of-way cases; general rules. “O, EK. &N. RR. 
COs Vo WCU. cisea sis scivscicesetestecueesesweccvodersescecetse jieoseascess 545 


5. To adjacent lands by construction of railroad bridge 
causing water and ice to gorge and overflow such land, 
MeCleneghan v. O. & B. VR. BR. Cosseccsccccseccsvescessseseces ae OSL 

6. For injuries to growing crops; question of fact for jury 
FE. & WM. V. RB. RB. Co. ¥. Marley. wcccrevcccrsoenreceseveoscssees 145 

7. May be recovered for injuries to land by overflow of sur- 
face water, Td... .cceccecccscesectscnceesecsascetscnrsecssssscscersessees 146 

@ 8. Action for assaulton female; damages should not include 
loss of good name, honor, and repntation, nor expenses in- 
curred in employment of counsel. Atkins v. Gladwish...... 401 

9. Judgment for one dollar held not merely a nominal sum, 
and remittitur of ninety-five cents ordered. White & Sons 
VD. WOOdrUff....cececercoesnes acaedsesedteet secede Sashes sas eieleds oea'eness .. 806 

10. Recoverable in action against one who unlawfully 
shoots anotber and wounds him, whether intentionally or 
through negligence. Carmichael v. Dolan....cceccscssssesucee SAL 

11. Incase stated, measure of damages, Held, To be cost of 
repairing machinery and placing it in as good condition as 
it was before the injury. Brewer v. Wright...........008 cneevte 311 

Definitions. 
1. Larceny. Dfead v. State... ccccesecccccsscescescssccsevesiecssessece 445 
2. “Clerk,’’ as used in sec. 24, Art. V, Constitution. Jn re 


Appropriations... Jhb ae tase aascreeronceee seeevecteereereceetcscesenesens 669 
8. “Stenographer.?? Ld...sccccecseseeecescereessesensseovecs veereereee O70 
Deputies. 


May be appointed by attorney general and other state officers, 
Tn re Appropriations. su. .cccecceccocssececrccsoersascercecessssenscesscss BOT 


Discretion of Court. 


I, In the introduction of records to prove title of plaintiff 
in action for injuries to crops and to the land itself. F, 
EL & MW. Ve RR. Co. v. Marley...cccccsccscsrescescceccsscccseesce 146 
57 
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2. In granting or refusal of application for continuance in 
criminal case. Burrell v. Staté.......cccccoeeceeee snsessecte goasseus 585 
Dismissal of Action. 
1. Cause dismissed for want of prosecution; reinstated upon 
showing neglect of attorneys without fault of plaintiffs. 
State, ex rel. Covey, v. Qaslitis. ....cccoereseee piedeveacsess veeseeserenee U2 
2. For failure to give security for costs; security subse- 
quently given; cause reinstated, King Bros. v. Jackson... 467 
Divorce. 
1. Husband not entitled to on gronnd of abandonment, if 
it appears that wife was compelled to leave him by reason 
of his cruel treatment. Kikel v, Kikel......sccccsssscssssseseees 209 
2. Stipulation set out in decree, Held, Sufficient to show 
community of property between divorced parties. Dworak 
Di MON Gis chess wdessueasusseseadieiseetsciibecVecssednssauesea> sersies siete 740 
Hjeetment. . 
1. In case stated, Held, That the action was a direct pro- 
ceeding against the colorable levy, sale, and deed of the land 
in controversy, and nota collateral attack upon the title 
of the defendant. Gue v. Jones........... aiiesnsieats sadises dese 7 
2. In case stated, Held, That before writ of restitution 
would issue, plaintiff must pay value of improvements and 
taxes, Dworak 0. More....ccccssscoesscsssescercccscees sssereecccsecss 140 
Eminent Domain. 
1. Witness may state what property was worth immedi- 
ately before location and construction of improvement, 
and immediately afterwards; amount of damages sustained 


is question forjury. Omahav. Kramer.......... seecrerscscsscee 490 
2. All damages which cause a diminution in value of pri- 
vate property taken are included. Td.......-...s..00005 readeed . 492 


3. Rule of damages is difference in value of real estate be- 
fore and after construction of railroad, uninfluenced by in- 
crease or depreciation of property values generally in the 
neighborhood. Omaha Belt Railway v. MeDermott.......0.... T17 

Employer and Employe. , 

Injuries caused by negligence of employer; evidence; ver- 

dict sustained. Stephenson v, Ravenseroft........0..0 sevecsveee 680 
Error. 

1. Cannot be predicated upon evidence introduced without 
objection, nor where party excepts to the introduction of 
certain evidence and afterwards introduces it, or that of 
like character. C., K. & N. RB. RB. Co. v. Wiebe... ccecscceee 543 

2, An instruction in 4 party’s favor not ground for reversing 
judgment against him. [d.......s.csssersecstesseesssseccstecessesee O47 
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Estoppel. 


1. Evidence relied on to estop a wife from denying the val- 
idity of a title of purchaser of her exempt homestead ex- 
amined, and Held, Insufficient. Betis v. Simms.......0.00.0.04 182 

2. Surety, in whose favor a judgment is modified, estopped 
from complaining of method of procedure. Kiewit v. 
COLOR vies sings saleSisasciuadouedencs scoaesdasedadunteeedessvaseesseegesceaes 465 

3. Attorney who sells real estate for his client, and repre- 
sents the title to be good, is estopped from asserting title in 
himself to any of the real estate sosold. Little v. Giles..... 332 

4. In action quia dimet upon the facts stated in the opinion, 
Held, ‘Vhat plaintiff was not estopped to deny the title of 


defendant. Yale v. Webster..........ccccccsscsnceeccecncrevcsseseee 569 
Evidence. 
1. Presumption is that decision of trial court in granting 
new trial was correct. Latham v. Schaal .......ccccecseceeseeees 537 


2. In absence of copy of will, it cannot be presumed that 
court erred in excluding evidence as to financial condition 
of some who would be naturally the recipients of the 


bounty of the testator. 1d. .......cccsceseseseeeeanee eaigaescuawiers 540 
3. Presumption as to thesale of intoxicating liquors. Bur- 

Tell V. Slale......csecceseces cere SuBinessiod sd oeeede dened olseueds seereseesy ss 590 
4. Presumption that instrument signed by one partner was 

in behalf of firm. Schwanck v. Davis..sccseecccscecesseereee .. 198 


5. Incase stated,examined and found too indefinite to 
warrant a judgment for either party. Shufeldt v. Gandy... 606 

6. Where a question is asked witness, to which objection is 
made and sustained, the party desiring the evidence must 
offer to prove the facts sought to be introduced. Yates v. 


%. Discretion of court in introduction of evidence to prove 
title of plaintiff in action for injuries to crops, and to the 
land itself F., £. & UV. RB. R. Co. vo. Marley......ccccceeee 146 

8. Error cannot be predicated upon evidence introduced 
without objection, nor where a party excepts to the intro- 
duction of certain evidence and afterwards introduces it, or 
that of like character. C, K. & N. BR. RB. Co. v. Wiebe...... 543 

9, Parol evidence admissible to prove failure of conditions 
in a written contract signed and placed in possession of a 
enstodian to be held until conditions were complied with. 


Gregory V. LittlejoRir....cccccccccsecccccssceecesences cuesesteneeseeees 371 
10. Parol; of agreement to pay taxes inadmissible to vary 
terms of deed. McClure v. Camplbell..i.....cscceccccesecesseeseee 59 


11. Proof of contents of letters inadmissible without show- 
ing loss or destrnction of snch letters. Id........0cscceeseeee 59 


900 INDEX. 


12. Witness may testify as to value of crops destroyed, but 
not as to the amount of damages sustained. F. EF. & M. V. 
R. RB. Co. v. Marley......ss0ee Saaseevedeoredsaecsesaseneses Widsevew ects 145 
13. In action to recover damages for right of way of rail- 
road. Northeastern Nebraska R. R. Co. v. Frazier.........c000 54 
14. In right of way cases; value of tract, how determined. 
Blakeley v. C., KE. & Ne Re Be CO. csccesscceccssscnssescceseesseees 211 
15. Amount of damages sustained by land owner by the 
taking of his property for public use is a question of fact 
for the jury. Omaha v. Kramer....ccccccceceseees Weshessoes isteadevs 491 
16. Where defendant moves to dissolve attachment, and de- 
nies the ground thereof, burden of sustaining it rests on 
plaintiff. Olds Wagon Co. v. Benedict........ccecssseserscesseerer 375 
17. Where usury in original transaction is proved, burden 
of proof rests on plaintiff, to show that he is a bona fide 
purchaser, for value, without notice. Lincoln National Bank 
OD. Davi8......cceeceeeee sed ele sab eae easier Suen weevees séeesseS seh dees, evbalee .. 380 
18. Burden of proving corporate existence does not rest upon 
plaintiff, where answer of defendant consists simply of a 
general denial. Herron v. Cole Bros...ccccscsccecssecesseesceenes 107 
19. Duly certified copy of chattel mortgage properly filed 
competent evidence of equal credibility to the original. 
Hall v. Aitkin... el vassiseeustnsebsese treeeeeteessecesesesescees BOD 
20. In case stated, Held, That defendant was not barred 
from testifying as to the contract of purchase under the 
provisions of Sec. 329, civil code, plaintiff not being in any 
sense the representative of a deceased person in the suit. 


Kansas Manufacturing Co. v. Wagoner....ccccsecccsesscesssssesens 442 
21. Incase stated, Held, That testimony offered in rebuttal 
was properly excluded.  Td......ceccesescssscceeersencecseeseneees 443 


22. Incase stated, Held, Sufficient to establish partnership; 
question asked witness which calls for opinion or construc- 
tion of the facts to which he had testified, Held, Inadmiss- 
ible. Mawrer v. Middy ..sccscescsccccaccecevecevceceecsece seseascevens 578 

23. In action on account for goods sold, evidence of what 
defendant told messenger who presented a draft tor the 
purchase price, Held, Inadmissible. I7...............4. sevsecnes 578 

24. Conversation had between attorney for plaintiff and one 
who is afterwards a witness for defendant as to the prob- 
able results of the suit, etc., Held, Inadmissible on the part 
of the defendant. Angle v. Bilby........c.ccssecccesseeeessuvenees 598 

25. Of testator’s intention in making will may be received 
when it is necessary to a correci understanding of the be- 
quest. Liidle v. Giles... ccc seccccseceneeceneneerecenenseseeceeeereneeee 328 

26. In action guia timet, evidence of custom as to selling 
teal estate on time, Held, Inadmissible. Lucke v. Yoakum, 429 
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27. In action quia timet in case stated, evidence of negotia- 
tions for purchase of real estate in controversy, Held, In- 
admissible, 1d........c.scccegeeecesereeees Saestes ei eetevetsecsuexsss see 430 

28. Civil action by female for assault upon her with intent to 
have carnal intercourse; statements made by defendant 
before and after the assault derogatory to her character, 
and too remote therefrom to bea part of res gestx#, Inad- 
missible. Atkins v. Gladwish....... Tr sdsdeddecenescans 401 

29, Replevin of attached property; officer to justify must 
show indebtedness to attachment plaintiff, and that writ 
was regularly issued. Williams v. Hikenbary........cssseseeee 730 

30. Declaration of vendor made after transfer of title in- 
admissible; but where vendor was being examined to 
prove a sale, and denied that he had offered to sell the 
same property as the owner thereof to another party, the 
evidence was held admissible for the purpose of impeach- 
ment only, to call other witnesses to prove the fact. Id... 727 

31. Replevin: of mortgaged property; certain statements of 
mortgagor in absence of mortgagee, Held, Admissible. 
While & Sons v. Wood rtf ..cccccercrssccsessecsscvveveessarsecesssees S05 

32. Replevin of mortgaged property; burden of proof on 
mortgagee to show good faith in the transaction. Td...... 804 

33. In action against railroad for injuries to stock inside 
city limits,-ordinance of city fixing speed of train, Held, 
admissible. U. P. R. £. Co. v. Rassmussen...... soveeees rausees 813 

34. Written words in an instrument control printed. JU. P. 

B. BR. C0. UV. Grady. .ccssecseccerncsscerosevsccesssrcsssccssssssscssseess BO4 

35. In suit on note; cross examination, Held, Prdpery Fifth 


National Bank v. Edholm esaccenas eeeececscccsscceee peavanteusas seoeee 743 
36. In action of ejectment. Levy v. Yerga.....ccccccssrocscnre eeeee 766 
37. Degree of proof to set aside will on ground of undue 
influence stated. Latham v. Schaal......... eeceesccsasencscceees 540 
38. Work and labor. Mader 0. Maurer......cccccecesssassecevesees 672 
30. Of adverse possession. Gue v. Jones... seeneeeeeneeeeesees 641 
Exceptions. 


To instructions must be taken at time same were given. 
Schroeder v. Rinehard...sseccece arorsssererscsersrsecersosecaseasescees 16 
Execution, 
Levy on a mere equitable interest in land, debtor not being 
in possession, and legal title being in another, will not 
pass the title to a purchaser. Dworak v. More...csccccccosseee 139 
Exemption. 
1. Of personal property by debtor having no real pieperty 
of value of $500; duty of officer to appraise property, and 
if value does not exceed amount of exemption, return it to 
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owner; mandamus lies to compel officer to act, or debtor 

may bring action against him, or enjoin sale. Cunningham 

v. Conway ........ sesaesenaeenigs iaddedeevaucessass Seisdosbe dese: esssseeee 617 
2. In case stated, Held, That money in the hands of gar- 

nishee was exempt from seizure. Scholler v. Kurtz......... 657 


Fees. 
1. County clerk for making tax list. Richardson County 
D. Mussleman...ccecoccseree saaspnybe dec dereenesegsvisucvedsesase seeds textens 625 
2. Ofcounty treasurer fixed by Sec. 20, Chap. 28, Comp. Stat. 
State, ex rel, Grable, Vv. Roderick... ...cccccsccosvsccscsssessserecenees 631 


3. When definitely fixed by law, auditing the same by the 
authorities is a ministerial duty, and such fees cannot be 
made any greater nor any less than that fixed by law. 

TG. sevsviesscacdssaceuvevdevaesceovcessees cestvitevosnetsescsacbidesdesteae ss’ 633 


Forcible Entry and Detention. 

Mere filing of answer setting up title, not sufficient to de- 
prive court of juriediction; but if it should appear that 
question involved was one of title, and not for possession 
of premises alone, case should be dismissed. Lipp v. Hunt, 95 


Fraud. . 

1, Verbal contract for purchase of real property, with pay- 
ment of a portion of the purchase price, and actual pos- 
session, would constitute a valid contract not within the 
statute. Lipp v. Humt....cccoccccccceseereere tsevecscseeeees ane easan ses 94 

2. Third party purchasing from vendor while first vendee 
is in actual possession, takes property subject to his rights. 

Tas cesssvees Sets Sah avee ap eby avuaicseaa Cuaya sess toasvend tusvaseyedveacseeeee: 94 

3. Promise to pay debt of another; case stated and promise 
made. Held, To be an original undertaking, and not 
within the statute of frauds. Waters v. Shafer........c1.000 226 

4. Oral acceptance of an option to purchase contained in a 
lease, Held, Sufficient under the statute of frauds. Smith 
VD. GIDSON.....cseceeerenee coecevsnecetseenes Coa eeceeccnecebenscacesrecacecee 517 

5. In obtaining judgment by confession for greater sum 
than actually due from debtor unaccustomed to business, 
injunction lies. Schufeldt v. Gandy. ...cscscrccoscscsecseres ooeaee 606 

6. Transfer of property by one relative to another; pre- 
sumption in sale of personal property; instructions to jury 
set out at length in opinion, examined and approved. 
White & Sons v. Woodruff. .....ccccvccsesovccscnceercoscscressocsseeces 803 


Gambling. 
Civil action lies to recover money lost in gambling. Perry 
V. GT088....00+6 Vedieave’s eidsenees seetagneanessssccesneedsveeesevvsesesceees 830 
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Garnishment. 
Money in the hands of garnishee owing to debtor, who was a 
married woman having husband and family dependent 
upon her, Held, To be exempt. Scholler v. Kurt2......0000. 657 


Guaranty. 

1. Case stated, and guarantor, Held, Liable. Van Buskirk 
VD. INderMilll..serscccerorserseessssecserensecastarsccccessecesserscsesessers 240 

2. Direct promise of, requires no notice of acceptance. 
Klosterman v. Olcott...... ssigeusveyeceseats sebdwadelbiede eevee Oeeseust eee 387 

3. One who unconditionally guarantees payment of note 
before maturity becomes absolutely liable upon default of 
maker; mere neglect of holder to sue maker does not dis- 
charge guarantor, although maker becomes insolvent, 
TU ff 0. SUfC...csecevsecvecentonvesecenanceneeseeass weeetes sidvensuacesdes 451 


Homestead. 
1. Title cannot be divested or encumbered by deed, unless 
such deed be executed and acknowledged by both husband 
and wife. Betts v. Simms... ..cccccceccsssercensecee atecsecseveectes . 1% 
2. Evidence relied on to estop wife from denying the valid- 
ity of the title of the purcbaser of her exempt homestead 
examined, And, Held, Insufficient. Id..........ccecssseseesee 182 


Husband and Wife. 

1. Separate property of wife not subject to seizure upon final 
process against busband, even though in the management 
and use thereof husband was permitted to have charge of it, 
and same listed for taxation in his name. Taggart v. 
FOWer..cceseesseccceessecevenes istbes Su ganduveseeecdecedesseseersssieecess 155 

2. In case stated, where transfer of property took place in 
1879, but there was no proof that the property so trans- 
ferred was not exempt, Held, That to entitle the judgment 
creditor to recover judgment, fraud in the transfer from 
husband to wife must be established, and will not be pre- 
sumed, particularly after the lapseof many years. Welton 
V, BAMCZOTC....ccercersecncsersrsscesccnsrectsassecterscnscarencecssseusoes . 192 

3. Power of attorney given by wife to husband construed 
and, Held, To contain sufficient authority for the convey- 
ance of her real estate. Benschoter v. Atkins. ......cccs0eeeeeee 650 

4. In action of replevin by wife for property levied on by 
execution against husband, there being no evidence of 
agency, Held, That certain statements of husband were in- 
admissible in evidence tosustain execution levied. Wood- 
Tuff V. WHite.....crerceneee evsSedictnessencs ones heeded dadenvassecsas ewustes 750 

5. Instructions to jury relative to transactions between 
husband and wife, while correctly stating the law, Held, - 
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Properly refused, not being applicable to the evidence. 

Tdisssercreesee scenesietears seoenseasccrssccsccoetoasccccsoenreesersessecsvsess TAG 
6. Where wife rents a farm, manages planting, cultivation, 

and gathering of crops, paying for hired help, and paying 

rent, crops in her possession are her property, and not liable 

for her husband’s debts. Ld......e0cccssesroaseseveccsceeesersasoons TOD 


Improvement. See EJECTMENT. 
Indictment. 

1. Several distinct offenses of the same kind, in cases of 
misdemeanor, may be joined in the same indictment. 
Burrell v. State...ceccccsscsccccssoeveee sseece dstcccstgutesse scansactees . 584 

2. Rule of evidence where indictment contains allegations 
which might have been omitted. Burrell v. State. ........0..- 589 


Injunction. 
1. Against judgment on account of fraud; petition must 
state facts constituting grounds for relief sought. Shufeldt 
OU. Gandy. scccrececccevscsrcerccscetsessassessentccsesectssscsserssssesesss B06 
"2, Lies to enjoin judement obtained agsinet debtor unac- 
customed to business and confessing judgment for a 
greater sum than is actually due. Id..........ssesseseereeees -., 606 
3. Lies to restrain collection of claim against estate, al- 
lowed by county court without notice to administrator un- 
til after time for appeal had elapsed. Dundas v. Chrisman, 498 
4. Lies to restrain sale and transfer of usurious notes, party 
having notice of their character. Wilhelmson v. Bentley.... 484 
5. Lies to restrain sale under execution levied upon ex- 
empt personal property. Cunningham v. Conway..........0. 617 
6. Lies to restrain the collection of a tax absolutely void. 


Touzalin v. City of Omaha....... icceiveensteces ses cusescaseduezs covers B24 
% In action to enjoin a judgment, defenses should be 
pleaded. Winters v, Dleans......ccccccsevsers cecsacvecsensecesenees 245 


8. Does not Jie to enjoin judgment rendered against partner- 
ship at suit of one of the- partners, upon the ground that 
he was not served with process, it appearing that he was 
absent from the state, and service was made upon the man- 

aging member of the firm. Td....... sted swasveeedsateveessceisices 245 
9. Does not lie to enjoin judgment at Jaw on behalf of a 
plaintiff, aguinst whom the judgment had been rendered, 
unless it appears that he has a cause of action which by 
reason of fraud, accident, or circumstances beyond his con- 

trol, he was unable to present, etc. Proctor v. Pettitt....... 98 
10. Does not lie against the county superintendent for the 
manner in which he may exercise his discretion in chang- 
ing boundaries of school districts. School District ». 

W heeelehossiscectedecisaseeee dened Seesbeie se) oacdendeondans coseiwseeseamonss 200 
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11. Does not lie against occupant of an alleged alley for ob- 
structing the same, where there is a failure of proof to 
show existence of alley. Sterling Village v. Pearson......... 687 


Injuries to Crops. See NEGLIGENCE. 


Injuries to Perscns. 


1. In case stated, where the cause of action was set forth in 
an amended petition containing the same charges as in the 
original petition, Held, That the amendment was prop- 
erly allowed. Carmichael v. Dolen.......ccssecserercersesennseeees 338 
2. A person who unlawfully shoots another and wounds 
him, whether intentionally or through negligence, is liable 
for the damages sustained by the party injured. Jd........ 341 
3. Caused by alleged negligence of employer; verdict not 
set aside as being against weight of evidence. Stephenson 
DV. RAVENSCTOFE. 0c ceceve vccerereceeeccteeecsencvcecccecsencasseeeeseenees 680 
4. Of passenger getting on to railroad train between parallel 
tracks; facts stated and railroad Held Liable. U. P.R. 


By C0. 0. SUC crsserscceveccenncencenenees said gatiensedssacCsees eevee ssoase 779 
Insane. 
Children not required to maintain parents committed to in- 
sane hospital. Richardson County v. Smith.....cececsoressseeee TH 
Insanity. 


As a defense to erime; one of weak mind, but with sufficient 
capacity to distinguish right from wrong in respect to the 
particular act charged, is accountable for his acts. Ander- 

GON Vi) Sle sok si seniastieveacc seveeds sober esnbestendevseveseiehiecacsessons 555 


Instructions. 
1. Not error for court to refuse instructions asked for, where 
same have already been given by the court in substance, 
' Northeastern Nebraska R. BR. Co. 0. Frazier... ...ccccccsecesseoeees 53 
2. Misstatement of law in one paragraph not cured by cor- 
rect statement in another paragraph. Fiteg:rald v. Meyer, 82 
3. Not error for court to make oral remarks in presence of 
jury that plaintiff would be entitled to recover, jury being 
subsequently so instructed in writing; distinction between 
ruling of court on a question of Jaw, and statements and 
insinuations made hy the court to the jury as to their de- 
cision pon questions of fact stated. Hall v. Aithin......... 367 
4. Cannot be considered by supreme court unless certified 
in trauscript. ‘Chamberlain v. Lrown.. se teveccsceess 438 
5. Where court states the object of satibies a ee dee 
a more explicit instruction must ask for it. Klosterman v. 
QUeOU as vais siwssweeecbassnenviasseea cosessaavenae de sunesbovdaeanss de sncess 387 
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6. Favorable to a party, no ground for reversing judgment 
against him. C., K. & N. B.R. Co. v Wiede...cccccscccessnees 547 
7. Not error for attorney to read instructions and comment 
on them to the jury while making his closing argument. 


Burrell v. Slate. .cececsccaseccevescssccncenvascensceescecseesesenese ereeee 090 
8. Must be based on pleadings and evidence. Herron v. Cole 
BrOG eo sicea de 8s ies ove beaeen Ga gesabed angen gudetsses Sokaasdesteaedesoeeeees’ 704 


9. If based on testimony and taken as a whole, submit the 
case fairly to the jury, not error to refuse additional in- 
structions. Sfephenson v. Ravenscroft.....cccscccsccssseresescoees 680 

10. Stating the law correctly, Held, Properly refused, not 
being applicable to the evidence. Woodruff v. White........ 749 

11. A party who objects to an instruction on the ground 
that it is not sufficiently broad enough to cover the ques- 
tion at issue, should present instructions necessary to sup- 
plement that given. Id...........00 digstonsseviaacatessceditvsnesess 753 


Insurance Companies. 


Are subject to payment license tax imposed by ordinance of 
cities and villages. City of Columbus v. Hartford Ins, Co..... 85 


Insurance. 

1. Under conditions of policy, upon which action for loss 
had been brought, Held, Not necessary that petition should 
allege that arbitration had been had, or award made, in 
order to maintain action; action can be maintained with- 
out reference to agreement to arbitrate. German-American 


Ins. Co. v. Etherton........00 Weis oe vedee Sel sivegs.3d4snavsseaseiteaaas ... 508 
2. Provisions in policy, the effect of which is to oust courts 
of their legitimate jurisdiction, are void, Id.......... to eeeees 508 


3. Notice and proof of loss; refusal to pay any sum or recog- 
nize policy as binding, waives any technical objection to 
proof furnished; technical objections not available as a 
Gelense.. Ld sissies sete ves caieevsawseessseevereasuhacetscesesceieeateea co 510 

4. Foreign insurance company not required to deposit 
$25,000 in this state before being permitted to transact 

' business; such deposit sufficient if made in some one of the 
United States or territories. Stale v. Benton.....cccccereveeees 839 

5. Action of auditor in issuance of certificates to foreign in- 
surance companies not controlled by mandamus unless there 
isa willful disregard of duty. TId........ pegaeaaaecene weceees sere 842 


Interest. 

1. Where interest is represented by coupons providing that 
interest shall be allowed thereon after maturity at the 
rate of ten per cent per annum, no interest will be allowed 
on such coupons, Mathews v. Toogood........-ssseresssssssseceess LOL 
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2. Owner of property destroyed, entitled to interest on the 
value thereof from the time of its destruction. FL, E. & 
M. VR. BR. Co. v. Marley......... sided ava siasntals iaedle sdvivorseseweuas 146 


Intervention. 


1. Mere general creditor having no claim or interest cannot 
intervene in action between lien holders and owners of 
goods. Welborn v. Eskey ..scesseccsscsecseccecssecsseneeevenecsansens 193 

2. Where petition states no fact entitling proposed inter- 
venor to become a party, failure of court to rule upon such 
petition, although erroneous, will not justify reversal of 
judgment. Id... ore dieneteteciteas da leneeaetecgeeenss coves 194 

3. A party, who claims to be the owner of goods which are 
in controversy in action of replevin, may intervene in the 
case upon filing a petition before judgment, alleging his 
ownership, ete. Id...... eeecesees agcgaeienvaysaugensees sedeisendwercdeese 195 


Joint Debtors. 


Discharge of one not shown to be a joint debtor will not 
operate to release other defendants, Wardell v. McConnell, 560 


Judgment. 


1. Dormant judgment against school district; mandamus 
does not lie to at ai pee ex rel, Oraig, v. 
SCHOOL District. .cccccoreccscccecsscscessececsceecererenssseecerescasseesses GOA 

2. Right of attorney to appeER ae be “denied. and jade. 
ment vacated; but where service is made upon some of the 
members of a partnership, and an attorney appears for all, 
the proof should be clear that he was not warranted in ap- 
pearing for all. Winters v. Means......cerersorscsecorserersevsers 248 

3. Mistake in entry of, corrected in supreme eur auihoue 
remanding cause for new trial. Youngson v. Pollock......... 433 

4, Authority of district court to modify judgment on error 
from inferior court; Held, That surety, in whose favor jndg- 
ment was modified, could not complain of the procedure. 
Kiewit v. Cartercsccscceccocacteccnensoee ocesceeene se sraeasteneee dar eenees 465 

5. Of a superior court of one of the states is a foreign judg- 
ment, and action thereon barred unless commenced within 
five years. Marz & Kempner v. Kilpatrick.........0cecosseeeeee 111 

6. In action on foreign judgment court may submit to the 
jury questions of fact for special finding. Id...,.............. 118 

7. Foreign judgment revived iu foreign state, aia action 
brought thereon in this state within five years, Held, Not 
parred. Packer v. TRoMpSON...+.0.00 000008 ied sve secteeeeess: BOL 

8. Foreign judgment rendered by court having jortadleéton 
of subject matter and parties is valid and binding, and in 
action thereon in this state no defense is available which 
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could have been interposed in court where judgment was 
Obtained. Ad snsscsccsessussatecies sieeesevssccvecesseetetendsdienstenei 
9. Objections to authentications of foreign judgment must 
be specific. Dworak v. More.......cccssscecesccecsscesscssncseevovaes 


Judicial Sale. 
Levy of exectitiou on equitable interest in land, debtor not 


being in possession, will not pass title to purchaser. 
Dworak v, MHore...cccscccecees avaaeas culssenaseahiasavadeesedonses shale vee 


Jurors. 
Objections to selection of jury on the ground that one of the 
officers had an action pending in court to be determined 

by a jury, overruled. Northeastern Nebraska R. RB. Co. 0. 
Frazier. ..c.ceccocene sdgdepsas cisvebdekseseeeteulventdseseereces acheersesy : 


Jurisdiction. 


1. Question of want of jurisdiction, not appearing on face 
of papers, not raised in district court, will not be con- 
sidered by supreme. JfcClure v. Campbell.......+sssccescesccees 

2. Supreme court has not, in an original action in equity to 
vacate judgment and grant new trial in a criminal prose- 
cution. Paulson v, State......ccccccecsscccreccccecseconsccerescesccees 

3. Equity causes may be reviewed in supreme court either 


upon error or by appeal. Sinith v. Gibson......e.ccceeesereeses 
4. Ejectment lies against colorable levy, sale, and deed, 
under facts siated. Gue v. Jones........secseee aeeeness seracvecsees 


Justice of Peace. 


1. When, at the commencement of a suit, a time is desig- 
nated for trial, but upon issuance of summons justice des- 
ignates an earlier time, of which plaintiff has no notice 
until after judgment, such judgment must be corrected by 
a direct proceeding for that purpose, and will not be en- 
joined upon that ground alone. Proctor v. Peéttitt........060. 

2. Bill of particulars not required in actions of replevin. 


Hill V1, Wilkinson veccecceeseceesseseesceccesseses savenesesits seevorceres 
3. Jurisdiction in actions of replevin. Id........cssscnsecceeeeee 
4. Remittitor by plaintiff. Td........... seen ecoesecesceecrsoesonsens 


5. Upon facts stated, Held, That trial court erred in dis- 
missing an appeal, but should have retained the same for 
trialon the merits. Howard Bros, 0. Jay.....c.csrecreseee 


6. In case stated, where cause was taken on change of venue 


to another justice, Held, That by the appearance and trial 
before the second justice plaintiff waived whatever error 
might have been committed by the first justice in setting 
aside judgment and granting a new trial. Dawson v. 


WelShiscscen scatstiseseccveccnedectesecaesseseacerssect seceecesseesesoueSounes: 


691 


740 


739 


48 


58 


347 


637 


98 
106 


106 
106 


628 
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Landlord and Tenant. 

1. Incase stated, Held, That an oral acceptance of an op- 
tion to purchase, contained in a lease, was sufficient under 
the statute of frauds; person to whom acceptance was 
communicated, Held, To be ugent of vendor; facts stated 
and held that acceptance was made during the term of the 
lease, and having been so made and refused, no tender of 
purchase price was necessary to eutitle vendee to his ac- 
tion for specific performance. Smith v. Gibson wscccceeseesveee SLT 

2. Acceptance of option to purchase by lessee makes his 
possession that of owner, and such possession is notice to 
subsequent mortgagee or vendor, whose mortgage would . 


be subject thereto. Lil.........ccceecesesceneseeeaee sssceeeeeeetetvete 520 
Larceny. 
Defined; taking must be with felouious intent. Mead v. 
SALE... eececceeceeeesceevees Joneses tens Gvdeaies see tab savexseosises seelieees . 447 
Lien. 


Of chattel mortgage cannot be divested by attaching prop- 
erty as a fixture to real estate. Grand Island Banking Co. 
UV. FOY. vesvscvecsesvcccusessens snecseeceseres asada ddan deidsteagebeventksese 70 . 


Limitations. 

1. Foreign judgment revived in foreign state, and action 
brought thereon in this state within five years, Held, Not 
barred. Packer v. Thompsot.....cccccccccceescececorseeceesenseuees 691 

2. Judgment of another state, Held, To be a foreign judg- 
ment, and action thereon barred unless commenced within 


five years. Mara & Kempner v. Kilpatrick .. Sis seveeteeg dll 
3. “Evidence introduced under answer wetting: ‘ip “atatats of 
limitations, Held, To sustain verdict. Id.........cssccsensenees 117 


4. Instructions in case stated relative to the bar of the stat- 
ute considered, and Held, Properly given and refused. Jd.. 117 
5. Failure to pay interest on school lands for fifteen years, 
during ten years of which time property has been in pos- 
session of subsequent purchaser; action by first purchaser 
barred. Richardson v. Doly....c.csccccscsersaceseee ssSvneSesvaeveee 423 
6. In dispute as to boundary Hines between two tracts, rule 
laid down in Tex v. Pflug, 24 Neb., 666, adhered to. Levy 


Liquors. 
1. Sale of in violation of law; several distinct offenses may 
be joined in same indictment, and separate sentence passed 
upon each count upon which defendant is found guilty. 
Burrell v. State. ..ccccccccccevceescceceuecusnsssseecesens seoseacees seeesece 584 
2. Presumption as to sale Of. [d......ecsccsssevecssessececceeeeees SIO 


910 INDEX. 


3. Board should refuse to issue license to applicant guilty 
of violation of law during the preceding year. State, ex 
rel. Cornell, 0, Ka80.......c00.5caveeee eawescedes wiieswsaautecan etiecdsshieds 608 
4. Member of board signing petition for license is barred 
from sitting on the board and acting upon such petition. 


5. Member of license board signing petition for license dis- 
qualified from voting upon question of granting or refus- 


ing licensé. Foster 0. Frost......cccessescceeneeannene gdecoseossveee 734 
6. Submission of prohibitory and high license amendments 
to constitution. In re Senate File 31......... esdereses sscssereeses B76 
Mandamus. 


1. The rule that it is sufficient for the relator to show his 
interest asa citizen in bringing the action, applies more 
particularly to cases where the failure to perform the duty 
affects all members of the community alike. State, ex rel. 
Thompson, v. City of Kearneynccccscereccccreees Sesvacecdess oieeetese 266 

2. Where private or corporate rights are affected, relator must 
show an interest; while if the state is the real party in in- 
terest, private individual may become relator. Id........... 266 

3. Submission to court upon petition and answer, there 
being no evidence, allegations of payment will be disre- 
garded. State, ex rel. Clarke, v. Cather. ..sccscccccesrssees salsedees 255 

4, Lies to compel ccunty board to include in their estimate 
for taxes the balance fourd due on a claim previously al- 
lowed. State, ew rel. Clarke, v. Cather. ......ccccceccsecseeseccees 255 

5. Lies to compel county clerk to report fees received, 
although since filing his answer his term of office had ex- 


pired. State,.ex rel. Franklin County, 0. Cole......cccceesseeeses 343 
6. Lies to compel officer holding execution to appraise 
exempt personal property. Cunningham v. Conway.......... 617 


%. Does not lie to compel clerk of district court to enter 
orders of that court upon its records. State, ex rel. Wil- 
Kins, V. Le Fevre..icccscssssesnecencevesseseear evans ceeesessvecserenaaees 224 

8. Does not lie io compel school-district board to report the 
amount of taxes necessary to be levied for the payment of 
a judgment against the district where it appears that 
judgment is dormant and that proceedings should first 
be had to revive the same when any defenses thereto might 
be litigated. State, ex rel. Craig, v. School District............ 304 

9. Does not lie to control action of county superintendent 
in relation to division of school districts, boundaries, etc. 
State, ex rel. Shull, v. Claryu...sscecscercasscccccserserecseceseesesees 407 

10. Does not lie to compel auditor re reaistet and certify 
municipal bonds until all prerequisites of statute are com- 
plied with. State, ex rel. Fremont, v. Babcock........... svaetees 503 
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11. Does not lie to compel auditor to issue certificate to for- 
eign insurance companies unless there is a willful disre- 
gard of duty. State v. Benton. .....cccccvecssccecsversessessceccesee 


Mechanic’s Lien. 
1. In case stated, petition examined, and Held, To state a 
cause of action. Davenport v. Jennings. ........ccesessecsseereees 
2. Refusal of subcontractor to finish his job under original 
contractor who had failed; evidence showing that owner 
had thereupon employed subcontractor to complete the 
work under his direction; foreclosure of lien sustained. 


Medicine. 
Contract between railroad and physician construed, and rail- 
road, Held, Liable to consulting physician employed by 
division surgeon. U. P. BR. BR. Co. v. Graddy. ......ccccssconeee 


Misdemeanor. 

Several distinct offenses of same kind may be joined in same 
indictment; separate sentence should be passed on each 
count of indictment upon which defendant is found 
guilty, Burrell v, Stale......ccscceccoseseovecbecrssessenescesavssseaes 


Mortgage—Chattels. 

1. Duly filed in county where mortgagor resides; construct- 
ive notice in any county to which mortgagor may remove 
the property. Grand Island Banking Co. v. Frey......ccccce0e 

2. Lien cannot be divested by attaching property as a fix- 
ture to real estate. Id.......sccssseeees Senlesseeiseldvbbvanes 


3. Receipt of mortgagor in favor of purchaser in case stated, - 


Held, Not to affect rights of mortgagee. Id............scc0ee0 : 
4. Note and chattel mortgage executed in firm name by one 
partner; presumption is that instruments were executed 
on bebalf of the firm. Schwanck v. Davis.........scccesecseceee 
5. Properly filed mortgage becomes a part of the records of 
the county; duly certified to by the proper officer, is com- 
petent evidence of equal credibility to the original. Hall 
DV. AUK ....cccsecssverscsecsonesescccscssecersvesensesenscsansesseccesneee 
6. Properly filed, duly certified copy thereof is sufficient 
authority for mortgagee to take possession of property and 
foreclose mortgage; and if foreclosure is not resisted nor 
authority of mortgagee questioned, original mortgage on 
file would be sufficient when collaterally attacked. Td... 
7%. Right of owner of equity in real estate to execute chattel 
mortgage upon building erected upon said property. Holt 
County Bank v. Toot'e, Livingston & Co...cccccecssreesere ree 


842 


90 


856 
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10 


70 


70 


198 


365 


418 
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8. Filing of chattel mortgage in case stated, Held, Insuffi- 
cient as legal notice. Td.....ccscsccccssscesvevecssvecscsseveeesens 418 
9. Execution of mortgage under assumed and fictitious 
name; mortgage properly filed; sale by mortgagor to third 
party under his true name; Held, That title did not pass 
by the latter sale. Alexander Bros. 0. Graves....eccsseseceee 456 
10. Given as indemnity against liability of mortgagee as 
surety on a bond, Held, Good as against creditors of mort- 
gagor, Grimes v. SherMa.....ccerececrvecsseccecsarecssecesssaeeeee 848 
11. In action of replevin of mortgaged property, statements 
of mortgagor in absence of mortgagee, Held, Admissible in 
evidence. White & Sons v. Woodruff........eccccecsescsteereecees 805 
12. Under the evidence, Held, That mortgage was not given 
in good faith, nor was there such an immediate and contin- 
ued change in the possession of the property as to relieve 
the mortgagee of the burden of showing affirmatively the 
good faith of the transaction. d............. da diveedsvecets seseee 804 


Mortgage— Real Estate. 


1. In case stated, possession of lessee held to be that of 
owner, and of whose rights such possession gave notice to 
subsequent mortgagee of vendor, and mortgage held sub- 
ject thereto. Smith v. Gibson........cseee SeatecaSccsesdaaede’ eos 520 

2. Foreclosure; action quia timet; case stated, and Held, 
That plaintiff was not estopped to deny title of defendant. 
Yule v. Webster.......ccecovscce sencccscncceesscsenecsesssccensoesseoves 569 

3. Foreclosure; vacation of decree without the knowledge 
of a defendant whose land had been excepted in the decree; 
Held, That district court had no power to enter new decree 
of foreclosure as against that defendant, nor did the su- 
preme court acquire jurisdiction by virtue of appeal taken 
in said cause by other parties to the suit. Blake v. Me- 
MUrtey -i.ng cceriscces sacecesstencscsaesseiesesee Sisstuseeee esugvoweaetecss 297 

4. Sale of property under decree of foreclosure; agreement 
of attorney to bid in property and convey same to party 
entitled thereto; sale to third party with knowledge of 
said agreement and promise to convey; Held, That the 
maker of such contract, and those claiming under him 
with notice thereof, will not be heard to assert its inval- 
ditty. d....csccccsssecconvesenesssccerssevecescessesanassseencerecsens eee 298 


Negligence. 

1. In action by employe against partnership, defendants 
cannot recover for damages to machinery by plaintiff, un- 
less same was occasioned by his negligence or wrongful 
act; in such case measure of damages would be cost of 
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repairing machinery and placing it in as good repair as it 

was immediately preceding the injury. Brewerv. Wright.. 311 
2. Presumption arising from the running of railroad trains 

inside city limits at greater speed than fixed by ordinance, 

UL BP. R. BR. Co. t, Raasinssen..ccccccscecseccscsesesee eeseseesesee 813 
3. In action to recover damages for i injuries ot crops witness 

possessing requisite knowledge may testify as to value 

thereof, but not as to amount of damages sustained, that 

being a question for jury. F.,L& MV. RR. Cov 

Marley ....cccccccee sévaovoveee sagetierssens Sie chaveaeennis wisdesscteeedecces L45 
4. Where property is destroyed by the negligence of an- 

other, owner entitled to interest on its value from the time 

of its destruction. Jd... sida gveeds vest wee deeadserecsecdeseseve L4G 
5. Where growing crops are nodestroged through neglipenas 

of another, owner may recover value thereof. Jd............ 146 
6. Question for jury to determine. City of Kearney v. Thoe- 

MASON esc 2s ea caied Since hci daleatceen wxtaua so entecevevgsnecs oectaacese seeedees 150 
7. Question of fact for jury; liability of city authorities in 

not removing snow from sidewalks. Iusworthy v, City of 

TA8UNGS iscsvecsvceciviareinevesaceese socctansssdecesesea jasecSsseees cote 137 
8. In case stated, Jfel?, That the question of plaintiff's 

want of care was properly submitted to the jury, and that 

his conduct was vot such as would require the court to 

declare it negligence. U. P. BR. 2. Co. 0. Sue. scesececcesocenane TUT 


Negotiable Instruments. See GUARANTY. 


1, Where endorser receives his mail at place where note is 
payable, notice of non-payment placed in post-office, and 
received by him on the day following the last day of grace, 
is sufficient to charge bim as endorser. Hendershot v, Neb. 
National Bank......ccccccccccsecsscnecs see versussceceareeae cen soeaeeers 129 

2. Petition in case stated, Held, Sufficient against maker 
and endorser of promissory note. Ld........:.cceccsecesseeceeeee 129 

3. Injunction lies to restrain sale and transter of usurious 
notes. JWilhelmson v. Bentley. .......ccccccececsseeseveee sessereereee 484 

4, The contention that because plaintiffs did not take note 
sued on in such manner as to free it from all legal and 
equitable defenses, plaintiffs are not the 1e.sl parties in in- 
terest, denied. Herron v. Cole Bros ......ssecccssssecensseseeeees 703 

5. As between original parties to a note, consideration may 
be inquired into and judgment rendered for the sum actu- 
ally due. Wilson v. Etlsworth... agescesecsecreccescccoseeensseonace 249 

6. Note given without consideration, and trans‘erred to par- 
ties who were not bona fide purchasers, Held, That defense 
of want of consideration would defeat recovery on note. 
Fifth National Bank v. Edhotn... Seu sib sei dodnedassaeoseecesees: S149 


58 
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7. Cross-examination in case stated, Held, Proper, as tend- 
ing to show true nature of transaction by which plaintiff 
acquired title to note sued on. Jd........ wusudisducesagsecnets sooee 743 


Negroes. 
Barber shops cannot discriminate against. Meisinger v. State, 676 
Notice. 


1. Direct promise of guaranty requires no notice of accept- 
ance. Klosterman V. OlcOtt.....cccccccccccecneecseesceteeecnenseeees 387 

2. Effect, as notice, of filing of chattel mortgage. Holt Co. 
Bank v. Tootle, Livingston & C0...ccccccccccsseccnsccseesecevensnees 418 


Officers. 


Where compensation is fixed by law, anditing board have no 
discretion in the matter, and cannot increase or reduce the 
same. State, ex rel. Grable, v. Roderick. ....ccccccscssescesecseees 633 


Parties. See INTERVENTION. 


1. Partnership may maintain action for false representation 
concerning land sold to it, although title was taken in the 
name of one partner. Peaks v. Graves.....cscccccecevecaeceees .. 238 

2. Where a party is omitted who is liable to be jointly ‘aed 
upon a personal contract, the objection, where it does not 
appear on the face of the petition, can only be taken by 
answer in the nature of a plea in abatement, and if this 
be omitted, defendant will be chargeable with the whole 
debt. Jfaurer v. Miday......c0ccccceceeeees deaieseehenteaeecseewesene 580 

3. The case as stated in the opinion held not to fall within 
the provisions of Sees. 24-25 of code, as process runs 
against defendants individually, their firm of partnership 
relation being stated as descriptio persona. Herron v. Cole 
BY O8..se cee cencsnseecenes Ve dbeacceldas (eas Guewes svetesess dageasntasoniecaes -- 698 


Partnership. 


1. Contract and bond to sell notes and guarantee payment 
of the same; case stated and consideration Held, Sufficient. 
Klosterman v. OlCOtt. cc cecsccsecnneccceeeeseeseeeccserseseeectsges tense . 386 

2. In case stated, in an action in the nature of a creditor’s 
bill against partnership to subject individnal property of 
the partners to the payment of the jndgment, finding of 
the court below in favor of creditors sustained. Smith, 
Frazier & Co. v. Taylor & C0... ccccasees secsecusseessevcnecsneeees 261 

3. Action by partner to enjoin judgment rendered against 
firm upon the ground ‘that he was not served with pro- 
cess; it appeared that he was absent from the state, and 
service was made on the managing member of the firm; 
Held, That service was sufficient to sustain judgment 
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against the firm so far as to subject firm property to its 

payment, Winters v. Means....... pa ibieed sve ire daidaeees dyssepins ca3e 244 
4. Where service is made upon some of the members of a 
firm, and an attorney uppears for all, in action to enjoin 
the judgment proof should be clear that he was not war- 
ranted in appearing for all. Td.....cc.cccssecceseesseneceeee scenes 245 

Note and chattel mortgage executed in firm name by 
one partner; presumption is that instruments were exe- 
cuted on behalf of the firm. Schwank v. Davis...... Wecnsteset 198 
G. Purchase of real estate with partnership funds for use 

of partnership; title taken in name of one partner; action 

for damages for false representation may be maintained by 

partnership as plaintiffs. Peaks v, Grdves..csscsccsvcsseosesses 238 
7. Action against partnership for wages of employe; Held, 

That plaintiff could recover against firm, although as be- 

tween the partners, but one of them should pay for a por- 

tion of the time ofsuch employment. Brewer v. Wright.... 309 
8. If one partner make a settlement, and account stated, 


ial 


the same will bind the partnership. Jd........ cb iehecebevenvee 310 
9. Kvidence examined, and eld, Sufficient to establish. 
Maurer v. Midday. .cccccsccccscecsecsssccaveves sidesacdagea sauna senevseen, Ober 


10. Purchase of goods by alleged partner, Td..........sseneeeeee O77 
11. Presentation of draft for amount of goods purchased; 
evidence of what defendant told messenger who presented 
draft, Held, Inadmissible. Id... ...sescccesseveeves sresseaeeeee seen OTB 
12. Instructions relative to alleged partnership considered, 
and Held, Applicable to the evidence and pleadings. Jd... 579 
13. The case as stated in the opinion held not to fall within 
the provision of Secs. 24-25, code, as process runs against 
defendant individually, their firm or partnership relation 
being stated as descriptio persona. Herron v. Cole Bros...... 698 


Payment. 
Of taxes under protest; tax payer not required to pay where 
tax is absolutely void. TZouzalin v. City of Omaha............ 824 


Petition. 

1. For foreclosure of mechanic’s lien, Held, Snfficient. Dav- 
ENPOTL V. TENNINGS wrrereersensseccreetsceeersseeees oveesenanesesesceerecen 90 

2. In case stated, Held, To state a cause of action against 
the maker and endorser of promissory note. Hendershot v. 
Neb. National Bank. ......c0.cccceseoseseens se ideoccanessbdeenbenttne dente 129 

3. In action on undertaking in replevin should contain al- 
legation referred to in Sec. -196 of the code. Hershisher v. 
TOVAAN os cresscceverccccesvecceesseace seeneeseassescess sedbdawereeessesesuaee 277 

4. In action on insurance policy; not necessary to allege 
that arbitration had been had or award made under the 
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provisions of the policy. German-American Ina. Co. ». 
FLMCrtON. oc ccsececcceeneeereevsesenessesseseeans idee evediewdsedebieserevtees (OOS 

5. In injunction against judgment on ground of fraud, 
niust state facts constituting ground for relief. Shufeldt v. 
Gandy ...... eieniedaseds sPactesscdeuveluichh etesiaveeiSeavenseressasee sees 606 

Pleading. 

1, Where substituted petition filed by leave of court pre- 
sents a number of new issues, reasonable time should be 
given to defendant to answer and prepare for trial. F., E. 

& MLV. BR. Co. v. Marley 0... cccccsecsessscccnsccecesscenaesevens 144 

2. The insertion of words “a corporation’? after name of 
plaintiff, Held, Proper as an amendment, and that such 
amendment did not bring a new and different party 
plaintiff into the case. Herron v. Cole Bro8....s..cecceseoevenes 703 

3. Inaction for injuries to person, petition set up a certain 
cause of action; amended petition filed by leave of court; 
Held, That the cause of action — the shooting—being the 
identical charge in both cases, amendment was properly al- 
lowed. Carmichael 0. Dolets....cccccssccessesevecsees sesasencsseve 338 

4, Where testimony has been introduced tending to show 
an additional liability from defendant, petition may be 
amended. Klosterman v0. Olcott......secsssccsscscsecsseeseessesses 390 


Power of Attorney. 

1. Given by wife to husband, Held, Under the evidence, to 
contain sufficient authority to enable the husband to make 
conveyances of real estate. Benschoter v. Atkin.........0000 650 

2. Construed according to its evident intention and purpose. 

Th vsssctscvtstesascucsdeee vessacsaaresstvedsecesdecssesce Moscnsasscentvoas vee 650 

3. Insufficient to justify making of deed, if it does not 
authorize donee of power to convey. Dusrak v. More...... 740 


Principal and Agent. 

1. Special agent who acts within his apparent power will 
bind priucipal, even if he has received private instrne- 
tions which limit his special authority; but if he exceed 
bis apparent power, principal will not be bound. Howell, 
Jewett, & Co. v. Graff, Murray, & Co... .ccocsccccssneecerceenseees 132 

2. Incase stated, Held, That agent did not have absolute 
power to make a sale, and the same was subject to ap- 
proval by his principal. Td..........cccsccesssecsesscenecsceseesere 132 

3. Sale by agent; vendee purchasing of agent believing that 
property belonged to him; action by principal to recover 
price of property sold; evidence showing decease of agent; 
vendee not barred from testifying as to contract of pur- 
chase, under Sec. 329, civil code. Kansas Manufacturing 
Co. v. Wagoner...... ecssteaeasesveccssctes tes deedues geteveestescesederess 442 
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4. In case stated, Held, That testimony offered by plaintiff 
in rebuttal was properly excluded. Id........ 0c. cscs ceeeeeeeeee 443 
5. Joint verdict; may be set aside as to agent, and per- 
mitted to stand as to principal, where evidence fails to 
show liability of agent. Durrell v. Hart...cccsc .eccccsssnesees 614 
6. In action for wheat sold and delivered to agent of de- 
fendant, evidence being nearly equally balanced, judgment 
sustained.  Lororcy 0. SRAffCr....csveecsescescccvcnecoseaveesescrens 833 


Principal and Surety. 
1. Surety in whose favor judgment is modified cannot com- 


plain of the method of procedure. Kicwit v. Curter......... 465 
2. Principal and sureties on bond given for the perform- 
ance of a building contract, Held, Liable thereon. Ii... 464 


3. Chattel mortgage given to secure surety, Held, Good 
against creditors of mortgagor. Grimes v. Sherman......... 848 


Process. 
Object of, and its service stated. Herron v. Cole Bros. ss 698 


Railroads. 
1. Incorporated under the laws of this state may consoli- 
date with railroad company incorporated under the laws 
of another state. State, ex rel. Leese,v. C., B. & Q. RR. 
COaicavesssseseersessatenesicass ssdaceedvceb dered siesilebsaeveavcesdonadsessvecys 161 
2. In case stated, Held, That C., B. & Q. R. R. Co., incor- 
porated under the laws of Illinois, and B. & M. R. R. Co. 
organized under the laws of this state, having consoli- 
dated their stock and franchises under the laws of this 
state, was not a foreign corporation. State, ex rel. Leese, v. 
CS, Bi iQ ROD. CO incsisavisstaseaeatetensedeeaapacveceva Seeds asessebe's 163 
3. That part of a railroad bridge across the Missouri river, 
which is in any county of this state, is subject to taxation 
by the proper officers of such county, and not by the state 
board of equalization as a part of the superstructure of the 
railroad. Cass County v. C., B. & Q. B. Be Cov. eecseesereee 356 
C., B. & Q. RR. Co. v. School District......ccccseecesceeseeeees 359 
Damages for right of way; title to property in two per- 
sons; if before appraisement, but after filing petition, one 
of such persons acquire the interest of the other, and 
award is made to the former, he will be entitled to the full 
amount thereof. Northeastern Nebraska RB. R. Co. v. Fra- 
© BUC eseaveeeeesens sevees Soteeseene seneres eee iaseteeevaceorete Veaseoeneress 51 
5. Where several tracts are used together as one farm or 
body of land, injury to the whole thereof should be consid- 
ered. Northeastern Nebraska K. BR. Co. 0. Frazier 
6. Question of amount of damages for right of way, one for 


_ 


ou 
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jury, and supreme court will not ordinarily set aside ver- 
dict. Td. ....eceeeseeeeee pissensiacuscctcdeeteassewesteconeeustavesssesss . 52 
7. Witness residing near land condemned and acquainted 
with value of Jand in that vicinity, at the time of condem- 
nation, prima facie competent to prove amount of dam- 
ages sustained by land owner. Northcastern Nebraska R. RB. 
CODe PFO cociuivvnssustearet veces ies eseh vlces te dubnns es vaseaedes wee 55 
8. Where petition for condemnation was filed in June, evi- 
dence of value of land in August following, Held, Admis- 
Bibles LO ots Sides aeeceabeaeetepetedes cos Uee cogehee debs edeseecaovaseeeiee 56 
9. Damages for right of way; competent witness may tes- 
tify as ‘to value of land immediately before the location 
and to the value thereof immediately afterwards; in esti- 
mating value after location, witness may take into consid- 
eration all elements caused by the construction of the 
road which would tend to diminish the value of the prop- 
erty. Blakeley v. C., K. & No RoR. 0. ccscecsestecrseresereee QUEL 
10. Damages for right of way; land owner entitled to full 
compensation for land actually taken,and such damages to 
the residue of the tract as are equivalent to the diminu- 
tion of the value thereof, general benefits not to be con- 
sidered. C.K. & N. RB. RB. Co. v. Wiebe... cee seseeevee 545 
11. Instructions relative to damages for right of way con- 
sidered, and Held, Substantially correct. Id........c00...000 545 
12, Liable for damage done to adjacent lands by the con- 
struction of a bridge, which causes the water and ice to 
gorge and overflow such lands. JfeCleneghan v. 0. & RB. 
Vo REA: CO. csessataeaae yaks acsiea ens wosus Usbee 0 voeaeceseaes shag senvlee 530 
13. General rule in regard to right of railroad to coustruct, 
bridges across streams with due regard to rights of adja- 
cent Jand holders as well as to the safely of the public 
traveling over the road or using the same for the transpor- 
tation Of properly, Td.......ccccccseeccecsseervesceserscserseceeenee 531 
14. Shipment of goods over one line of road to a point ona 
connecting line of road; destruction of goods at a point of 
transfer before delivery to connecting road; road receiving 
goods, Held, Liable to owner. JL LP. BR. &. Co. v. Young... 653 
15. Duty of railroad company to keep platforms and ap- 
proaches thereto and station grounds adjoining in safe 
condition. J. P. BR. Co. v. SuU@..ccccccccceccesesseeenecceceenes MW 
16. Injuries to person; facts stated, and Held, That ques- 
tion of want of care on part of plaintiff was properly sub- 
mitted to jury, and that plaintiff’s conduct was not such 
as would require the court to declare its negligence. Id... 777 
17. Degree of care owing to passengers over the general 
public, stated. Jd.......... de sscccsneeccressccccnscosccssessesssssceces TET 
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18. Receiving passengers from space between parallel 
tracks is bound to provide such safeguards as will protect 
such passengers in the exercise of ordinary care from in- 
juries from passing trains. Td.......ccccovssscersreccestereeceenees 179 

19. Injuries to stock inside limits of city; ordinance of city- 
regulating speed of trains, Held, Admissible in evidence; 
failure to discharge duty required by ordinance may be 
considered by jury in determining questions of negli- 
gence. U. P. BR. R. Co. v. Rassmussen......ssceceeecees Sesdeecss 813 

20. Running of trains through city at greater speed than 
allowed by ordinance; negligence presumed if train run- 
ning at a less speed would not have caused injury com-. . 
plained Of. Td...ssscessreene seuss deneccoescvccsssecvscoesessesssesees GOLD 

21. Contract between railroad and physician examined and 
construed; railroad liable to consulting physician em- 
ployed by division surgeon of road. U. P. RB. &.Co. v. 
Graddy ...c..vecer secede snsaaccersseevereccs Seeaeus steseeaassseersseeres GOB 


Rape. 


Not necessary to prove that prosecutrix has not reached age 
of puberty, if it be shown that she is under fifteen years 
Of age. State V. Wight.ncccrererrecvesccsccarssserscrcocsereescssvees 41 


Real Estate. 


1. Third party purchasing from vendor, while first vendee 
is in actual possession, takes the title subject to his rights. 
Lipp v.HUnteiccscccrceceee daniiseies’ Seeekns ae, civaveeess waisceaceace'scs 94 
2. Verbal contract of purchase followed by payment of 
portion of purchase price and actual possession is a valid 
contract not within the statute of frauds. Td.........cc1.0006. 94 
3. Erection of building by partnership; sale of interest by 
one partner to another; controversy as to cost of build- 
ing; note given in part payment thereof; party wall; in 
action on note, verdict allowing maker credit on the pur- 
chase glk for one-half the cost sustained. Wilson v. 
Ellsworth... Jsedeswerees Dips vessels eubeveesateess 249 
4. Devise in case -piated? ‘will sonstraed and devise: Held, 
To have conveyed a eeu title to the property. Litile v. 
GCG 5. kaa Ae San Seek Soden ong seSunseeie sadhs sogetnedchsventoendes 323 
5. Attorney selling for his client, and representing title to 
be good, cannot thereafter assert title in himself to any of 
the real estate so sold. Jd... a ccecscenscersccscccsereesesessess GOR 
6. Agreement to sell; eitement me pecordeds erection of 
building by vendee; chattel mortgage on Wullding: subse- 
quently mortgage on property; foreclosure of chattel 
mortgage; conversion by vendee. Holt County Bank v. 
Tootle, Livingston & C0. ...ccccecerersocsssssessevenreescssesseeserene, 418 
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Reform School. 


Aye of accused in controversy; certificate of committing 
judge conclusive. Buchanan v. Mallaliets,...rceccorersescosess 202 


Release. 
1. In case stated, Held, That release applied alone to 
monthly estimate then due. Shropshire v. Duncan & Wal- 


2. Byone not shown to be a joint wrong doer will not 
operate as a discharge of other defendants. Wardell v. 
McConnell...... Segssesednudencaastevacedcdesasavetedesebeaervscsesseteassic: OOO 

Remittitur. 

1. Of excess over two hundred dollars in action of replevin 
before justice of peace; justice has jurisdiction to render 
judgment. Hill v. Wilkinson .........cc000008 sckbeuessieces seescees 106 

2. Judgment for one dollar damages; remittitur of ninety- 
five cents ordered. White & Sons vs. Woodruff... css. 806 


Replevin. 
1. Brought in justice’s court, bill of particulars not required. 
Hill v. Wilkinson. ....... p eUosusubersccsscssace Use edscecaseressecevagers: 108 


2. Value of plaintiff’s interest found to be in excess of two 
hundred dollars, plaintiff may remit excess, and justice 
will retain jurisdiction to render judgment for two hun- 
Gred dollars. Id......ccecssseeseoeee see reseees so reeeee tocrerscecseeessen 106 

3. Action on undertaking; petition should contain allega- 
tions required by section 196 of the code. Hershisher v. 
TOVAAN A. eccceceeceescuseseeeeesese asedeveaivevancuvece sessocceevsevereavess 277 

4, If property be taken from the possession of a sheriff by 
replevin, and afterwards other orders of attachment are re- 
ceived by him, no lien will be created by them. Herrill v. 
Wed gwood.......cecceccecseceseessssceccenceecsseeevenees aceitecceegetess 288 

5. Under general denial defendant may give evidence of any 
special matter which amounts to a defense to plaintiff’s 
cause of action. Merrill v. Wedgwood. .....ccccccecreseoes tevencnee 200 

6. Of property attached; officer holding the same must 
prove that attachment defendant was indebted to attach- 
ment plaintiff, and that writ was regularly issued. Wil- 


liams v. Hikenbary. ..ccccccccsevecsceees seisiessetasevscteeheegesecesseets 730 
7. Verdict in case stated, although incorrect as to form, was 
sustained. Chamberlain v. Brown ......ccccceecececeeseceenenee + 438 
8. Form of judgment, ihough not approved, Held, sufficient. 
White & Sons v. Woodruff......cscsccseccsscsseseces bsiovAtectveseseds 806 
Rights. 


Act granting civil rights to all citizens is constitutional; bar- 
ber shops cannot discriminate against colored persons. 
Meisinger v. State... cnevoverveccescccsetscosecsecreseseessnsernesess OTB 
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Roads. 
Establishment; jurisdiction of clerk to appoint commissioner 
to view proposed road; jurisdiction of county commission- 
ers having been shown, all subsequent proceedings will be 
liberally construed, and substantial compliance with the 
statute will be held sufficient. Howard v. Dakota County,. 231 
SAULL OV. Brown severrecsersevccrsesccceesccsscereveccarsetesesessesesseesre LOE 


Sale. 

1, Delivery of possession of property sold not necessary to 

protect bona fide purchaser as against subsequent purchas- 

ers. Fitegerald v. Meyer...ccec-csccscsscesesecsssecsccsccssecessesess 80 

2. Retention of possession by vendor is only prima facie ev- 
idence of fraud. Id..............066 scedecdeoss sdususedescestaasusdes . 81 


3. Question of fraud in sale one of fact. Td.u.....ceccccresseee 81 


4. By vendor in possession of personal property, warranty 
of title implied; and if vendee loses property by outstand- 
ing claim of title evidenced by chattel mortgage, and noti- 
fies vendor of proceedings to foreclose said mortgage, and 
offers to allow vendor to contest validity of said mortgage, 
which vendor refuses to do, vendee would be justified in 
not contesting its validity, but look to vendor for purchase 
price paid. Hall v. Aitkin. ....ccc.scsecssesceserscsevscecsesseseses B06 
5. Execution of chattel mortgage under fictitious name; 
sale to third party under true name; Held, That title did 
not pass by latter sale. Alexander Bros. v. Graves............ 456 
6. Declaration of vendor made after transfer of title inad- 
missible; but where vendor was being examined to prove 
a sale, and denied that he had offered to sell the same’ 
property as the owner thereof to another party, the evi- 
dence was held admissible for the purpose of impeachment 
only, to call other witnesses to prove the fact. Williams v. 
Etken berry, .erccccsvrscvenseccscccccccccccscsscvsccsvsscsscesscsscscsccorese TOE 


Schools. : 

1. Action does not lie by school district against county su- 
perintendent for the manner in which he may change 
boundaries of such district, upon petition signed by at 
least one-third of the legal voters thereof. School District 
UV. Wheeler... ..cscarsccereseenceeee Seetesetelsetease seeeecn ese eseecsconseceee 200 

2. Judgment against school district; judgment dormant; 
mandamus does not lie to compel payment until after pro- 
ceedings to revive. State, ex rel. Craig, v. School District... 304 

3. Appeal lies from decision of county superintendent rela- 
tive to change made by him in school district, boundaries, 
etc. State, ex rel. Schull, v. Clary.....sscsoccersecsesecerteseesess 408 
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School Fund. 
State warrants are “state securities,’ In re State Warrants, 660 


School Land. 
Failure to pay interest for fifteen years, with no assertion of 
ownership nor of any interest therein; sale to subsequent 
purchaser by the state; first purchaser barred. Richardson 


BD. Dl isicsscscccauesesssviecectesessvessssbavisscheesesecdesesovecsaveeesses’ 420 


Sheriff. 
In case stated, sheriff required to itemize fees. Reed v, 


Specific Performance. 
1, In case stated, Held, That even though a specific perform- 
ance might not be enforced where the vendor had no title 
at the time the contract was made, yet the written contract 
in this case, having been made after purchase in pursuance 
of a previous agreement, the maker of such contract and 
those claiming under him with notice thereof and of 
plaintiff ’s rights, would not be heard to assert its invalid- 
ity. Blake v. MeMurtry.......00ccee wes sacdsevenascoesneesen desoesdes 299 
2. Execution of contract in case stated; contract placed in 
hands of custodian not to be delivered until defendant 
could examine cerlain real estate; examination had, and 
land found not to be as represented; contract not delivered; 
finding in favor of defendant sustained. Gregory v. Little- 
JONM ac ereceveccnvereeenees sieeseusve chow acuseese trees sibawenesee's eb asiese 371 
3. In case stated, parol evidence held admissible to prove 
failure of conditions in contract. Id.....ccrscscscssesvecrsevens OTL 
4, Enforced in case stated where plaintiff had option to 
purchase given him by the terms of a lease, and had ac- 
cepled the same within the time provided by the contract. 
Smith v. Gibson. .eecccecccccscveccseccacsveesscuscesseeeseesscessees tessa O22 
5. In case stated, Held, That time was of the essence of the 
contract, and that it could not be enforced. Canjfield v. Til- 
LOESON coc scnererecreeccrecaeraseaeneee suvroscceseeesesssave¥esdée dd ocedeanss 863 


Stare Decisis. 
Upon questions involving construction of U. 8. Laws, decis- 
ion of the supreme court of the United States is supreme 
by which state courts are bound. Bressler v. Wayne County, 471 


Statutes. 
1. Contaiuing invalid or nnconstitutional provisions, if the 
valid and invalid are capable of separation, only the latter 
are to be disregarded. Muldoon v. Levi......cscsccse secsceceees 459 
2, Where act is broader than title, portion in excess a of title 
is Void, Meisinger v. Staten.....ccsccerssssencsoraceseoss todo echan es 676 
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3. Sec. 2, Chap. 42, Laws 1887, not repealed by Sec. 1, Chap. 
44, Richardson County v. Mussleman...ccrseccsrescseccceessseseee 625 
Statutes Cited and Construed. 
Laws 1861. 
Tax deed, sec. 60. Gite 0. TONES... .csessenssersesseecerscesorsnsectese GST 


REVISED STATUTES, 1866. 
Sheriff’s deed, sec. 500, title 14, civil code. Guev. Jones..... 636 
Counties; submitting questions to the people, Ch. 9. State 
VD. Babcock ...socsecesecverses euscucsvtosessasets svodccavevsscacsesvecepestes 502 
GENERAL STATUTES, 1873. 
Cities of the second class, p. 136. State v. Babcock.........0.000. 11 


Laws, 1879. 
Cities of the second class, p. 193. State v. Babcock....... oaeoesse 709 
Laws, 1881. 
Cities of the first class, sec. 42, Ch. 17. Touzulin v. City of 
OMAR. crerccceeesee a ubepereis duane staweceene tenet suas seeeres sdeeeecacedoneat 822 
Laws, 1883. 
Cities of the first class, Ch. 12. City of Omaha v. Kountze...... 62 
Cities of the first class, sec. 42, Ch. 12, TZouzalin v. City of 
OMANG ..sciseccscacascsssecsucettosceiasesedseves slessssoadeesisenarsdasiavee Ole 
Laws, 1887. 
Cities of the second class, Ch. 14. State v. Benton..........000. 756 
Fees of county clerk, sec. 1,Ch. 42. Richardson County v. 
Meisaleniatiess cas sash asiiconasdatecese stoveesssvedsdess Saabestceseicadexes + 625 
CoMPLLED STATUTES. 


Action quia timet, sec. 57, Ch. 73. Betls v. Simms.......s.000008 183 
Appeal in probate matters, secs. 42, 43, 44, Ch. 20. Malick 


D. MeDermott’s Estate. ......ccsecscesses cescecserenseeseeneee wiedeine Sige 269 
Attorney General, Art. 5, Ch. 83. In re Appropriations........ 668 
, sec. 1, Art. 5, Ch. 83. In re Appropriations........ .. 670 
Bonds, municipal, sec. 29, Ch. 9. Statev. Babcock............. . 503 
Chattel mortgage, sec. 2, Ch. 12. Hall v. Aitkin......... Sesexcts 365 


Cities of the second class, Art. 1, Ch. 14. State v. Babcock... 711 
, subd. 8, sec. 69, Art. 1,Ch. 14. City of Columbus v, 

Hartford Ins. C0+...cseessecesssssecesoees wepandusseyBrenecietoestaveeces . 84 
, Secs. 27, 52, 58, Art. 2,Ch.14. State v. Benton......... 756 
, Sec. 66, Art. 2,Ch. 14. State v. Babcock,......... 501 
, Sec. 52, Art. 2,Ch. 14, State v. Babcock........:.ssc0008 279 
—, subd. LVITI, sec. 52, Art. 2,Ch.14. Statev. Babcock, 504 
, sec, 66, Art. 2, Ch. 14. State v. Babcock.........c00006. 502 
Civil rights, Ch. 14a. Meisinger v. State.......c.csoscssececsssceeee B75 
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Claims against county, sec. 40, Art. 1, Ch. 18, State». 

CONC Rai6saeio si Retsee ste ases wend dee seterewesavededecieces susie teeueasiazs . 255 
Corporations; railroads, sec. 114, Ch. 16. State v C,B. & 

Q. Be B. C0. -ceseesseeee Sai baoe Nelscvuldvousventede tases ba oelossniseedtsered 159 
Counties; submitting questions to peor, sec. 27, Art. 1, Ch. 

18. State Ve BAWCOCK cor cccovvsvacerossacsecissnseee ste cceusvenssdacsses 503 
Courts; een ie of supreme court sec. 13, Ch. 19. Pau- 

BON VD. Stale. .seccseerersersoes eaeeteeceae sevcedeeseavae O40 
Court records, sec, "oT, Ch. 19. Sedat: Ld Feros. ues 
Courts, sec. 27, Ch. 19. Conklin v. Ssimabuasniascac, 796 
Decedents, secs, 234, 235, 236, 237, 238, Ch. 23. Malick v. 

MeDermott ’s Hstate........011 cecevesccesvescevcrseeseccerecsoes seseeeeee 269 
Deputies, Ch. 24. In re Appropriations............0008 caves adaeeva 667 
, sec. 5, Art, 2, Ch. 83. In re Appropriations............ 667 
Fees, sec, 33, Ch. 28. Reed v. Smith..........scccccescssesecsecesone 65 
Fees of county clerks, sec. 13, Ch. 28. Richardson os v. 

DIUBSTOMAN, wc sverisecssereceesecncccerrereservetesscsrrsssseasssseseestess OOD 
, sec, 42, Ch, 28. "Richardson County Miailenan, cree 625 
———, sec. 43, Ch. 28. State v. Cole... eae secrerere 342 
Fees of county treasurer, sec. 20, Ch. 28, "State v | Rnd eriok 631 
Frauds, sec. 5, Ch. 32, Smith v. Gibson.....scccccsscssesevscscveeeee OLT 
, Sec. 11, Ch. 32. Fitzgerald v. Ujena Jadeea senaes 


——, sec. 14, Ch. 32. Hall v. Attlin.......cc cece isdeeeiteeds 
Homestead, sec. 4, Ch. 36. Betts v. Stms....sccsccecrevesvesecsoecs 175 
,sec. 15, Ch. 36. Scholler v. Kurt2.......cccccescovseeeseees 658 
, sec. 17, Ch. 36. Richardson County v. Smith....... sore 769 
Interest, sec. 1, Ch. 44. Mathews v. Toogood.........sseeeseseeee» 101 
, Sec. 4, Ch. 44. Mathews v. Toogood...........seeresee sees 102 
Insurance, secs. 20, 23, 28, 31, 35, Ch. 43. State v. Benton..... 835 
Internal improvements, sec. 1, Ch. 45. State v. Babcock...... 502 
———, sec. 1, Ch. 45. State ov. Babcock. .....scccsesesssecsseceeseces T1L2 


———,, see. 14, Ch. 45. State v, Baboock......cccerssescecceraseeeses 713 
Insane, Ch. 40. Richardson County v. Smithy w...ccccecsersseveeree TIO 
Instructions, sec. 56, Ch. 20. Burrell v. State... Siiweaecs sosecdeetees 590 
Judgment against mirnieipal corporations, Art. VI. , Ch. 77. 
State v. School District. .....cccccscccvsevecscvscecevceroesasseecsesssases BUD 
Liquors, secs. 3,10, Ch. 50. State y. Kaso...... - 609 
, secs, 8,14, Ch. 50. Burrell v. State.... «. 585 
Marriage, sec. 2, Ch. 52, State v. Wright........csee aorta 
Married women, sec. 1, Ch. 53. Scholler v. Kuriz.........0..0. 658 
Paupers, sec. 1, Ch. 67. Richardson County v. Smith.........00 770 
Railroads; passenger fare, sec. 1, Art. IX., Ch. 72. Cass 
County v. C., B. & Q. BiB. CO. ccccecccccseses tetseseesensearseeens 356 
, sec. 81, Ch. 16. CC, K. & N. RR. Co. v. Wiebe....... 549 


, see. 86, Ch. 16. MeCleneghan v. O. & R. V. RB. R. Cow 531 
——, see. 104, Ch. 16. U.P. R. R. Co. v. Rassmussen....... . B16 
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Real estate, sec. 49, Ch. 73. Little v. Giles....cccssecceeseseeseee 321 
Reform school, secs. 6,8, Ch. 75. Buchanan v, Mallalieu...... 202 
Revenue, sec. 27,Ch. 77. Bressler v. Wayne County..........0+ 470 


——, sec. 38, Ch. 77. City of Columbus v. Hartford Ins. Co.. 84 
, secs. 39, 40, Ch. 77. Cass County v. C.,B. & Q. BR. R. 


CO icici tedevdsVetead sacesbantenovessae sto degescceeicéerene dese seteeosae etek’ 351 
, Secs, 44, 138, Ch. 77. McClure v. Campbell iced esaiales ee . 59 
thee 91, Ch. 77. Richardson County v. Mussleman...... 626 
Roads, sec. 4, Ch. 78. Howard v. Dakota County..........cese0e 231 
, secs. 7, 8, 9, 10, 11, Ch. 78. Howard v. Dakota County.. 232 
Schools, sec. 4, Ch. 79. State v. Cla ry....ccccecescnecssencenseneves 405 
School lands, sec. 3, Art. IV., Ch. 80. Richardson v. Doty..... 423 
Stenographer, sec. 45, Ch. 19. In re Appropriations. ........... 670 
Township organization, Art. IV., Ch. 18. State v. Harlan 
COUNLY....cccsceeccseesecvensereeccserecenes seeeseneeees voaauieeseetacseacs es 34 
Wills, sec. 124, Ch. 23. Little v. Giles......s:esecee ceeseseeee soeee G22 


Civit Cope. 
Appeal from justice, sec. 1011. Muldoon 0. Levinececcccoeeee 458 


; pleadings, sec. 1010a. Muldoon v. Levi......sseecceeee - 460 
, sec, 1011. Converse Cattle Co. v. Campbell & Valentine. 38 
Attachment, secs. 209, 210. Dferrill v. Wedgwood........ coreeee 289 
Bill of exceptions, sec. 311. State v. Guslin........ Ssdeectdiwasecss” “TD 
Bill of particulars, sec. 951. Hill v. Wilkingon........s0.e0ce00e. 106 
Change of venue, sec. 61. N.E. N. R.R. Co. v. Frazier........ 49 
Costs, sec. 612. King Bros. v. Jackson.......e.+eree sevseceveeee 467 
Evidence, sec. 329. Kansas Mfg. Co. v. Wagoner..........se00e0e 442 
, sec, 340. U. P. BR. R. Co. v. Graddy...... Sede eoee 854 


———.,, copies of records, sec. 408. Hall v. Aitkin..... +. 363 
———, sec. 414. Dworak v. More.......sscccressecsseesenes sees 740 
Execution, sec. 477. Dworak 0. More.......ccsesccesseeeens sesseeeee 139 
Exemption, sec. 521. Scholler v. Kurt7....cccccorescresceeseeees ewe 658 
Final order, sec. 580. State v. Clary....cccoscsrsesee rece «-e 407 


Forcible entry and detention, sec. 1021. Smith v v Gibson... - 520 
Judgment; dormant judgment, sec. 482. State v. School Dis- 


? 


, secs. 10,20. Mara & Kempner v. Kilpatrick. ........... 111 
Mandamus, sec. 645. State v. Harlan County........0++6 srereceeee DA 
, sec. 645. State v. School District ..........++ 304 
Motion for new trial, sec. 317. utes v. Kinney....... wees 122 
New trial by justice, sec. 1001. Proctor v. Pettitt... - 98 


Parties, secs. 29, 32. Peaks & Co. v. Graves........000 = 
Partnership, sec. 24 Peaks & Co. v. Graves.....csscce coeccesveces 238 
; service upon, secs. 24,25. Herron v. Cole Bros....... 697 
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Petition, sec. 134. German-American Ins. Co. v. Etherton..... 
Replevin; judgment, sec. 191. Chamberlain v. Brown......... 
; action on undertaking, sec. 196. Hershiser v. Jordan, 
; appraisal of property, sec. 1039. Hill v. Wilkinson.. 
Trial; argument, sec. 283. Olds Wagon Co, v. Benedict........ 
Verdict, sec. 293. Marx & Kempner v. Kilpatrick....... aeseoeees 


CRIMINAL CODE. 


Burglary, sec. 48. MeGrath v. State ..ciccsccscccserecsssesconeceees 
Discharge of jury in criminal cases, sec. 485. Conklin v. 


Gambling, sec. 214. Perry v. Gross... 
Plea in bar, sec. 449. Murphy v. State. 
Rape, sec. 12. Stulev. Wright....cccccccesess 


Stenographer. 
May be employed by attorney general, Jn re Appropria- 
MONG svicecie-G seSuoksseceed vais andeess abate nec ecensstceeesoneresesseasonres 


Summons. 
In action against partnership service, may be on each mem- 
ber of firm individnally. Herron v. Cole Brog...ccccececeveeee 


Taxes. 
1. Vendor selling real estate after April first liable for taxes 
for that year, MeClure v. Campbellic.c.ccccccrcsoccevcesecsveceees 
2. Insurance companies liable for payment of license tax 
imposed by ordinance of cities and villages. City of 
Columbus v. Hartford Ins. Corusccscccceseccsccsesscerecsens suseesies 
3. Such part of a railroad bridge across the Missouri river 
as is within any county of this state is liable to assessment 
an@ taxation by such county. Cass County v. C, B. & Q. 


C., B. & Q. BR. RB. Co. v. School District ..c..ccccseeeceeeecsseseees Z 


4. Owners of shares in National Banks having no other 
credits or moneyed capital], are entitled to deduct their 
bona fide debts from the value of such shares. Bressler 
v. Wayne County... oe seen ceccecd ease Sessssecus 

5. Foreclosure of tax Tent in case je atated: decide rendereati in 
favor of plaintiff; where tax deed stows upon its jice that 
it is void, it is inadmissible in evidence for any purpose; 
technical defenses not available. Merriam v. Dovey......... 

G. Agreement between taxpayer and corporation that his 
taxes were to be canceled for services rendered, will not 
avail taxpayer in action between him or his grantee and 
tax purchaser, it not appearing that corporation had com- 
plied with its contract and paid the taxes. Jd... 

7. Deed under act 1861, not executed under official seat of 
county treasurer, Held, Void. Gue v. Jones..........006 seneee 
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8. Payment of taxes under protest; action to recover back; 
notice to treasurer by taxpayer, Held, Insufficient. City 
of Omaha v, KountZe. ...ccocseceeeee eacdeaees's ct eerecrenccscnceterer ees 

9, Injunction lies to restrain collection of tax which is ab- 
solutely void, and taxpayer not required to pay the same 
under protest and recover the same back in an action at 
law.  Touzalin v. City of OMAha ....c.cccccecrereccerecccscccssavece 


Tender. 


Acceptance of option to purchase made during the term of 
the contract and refused, no tender of purchase price is 
necessary. Smith v. Gibson ..crserecrcccrvccrcccscccsesseresserseseee 


Township Organization. 


In case stated, Held, That relator was not elected as super- 
visor from the city of A, another candidate outside the city 
boundaries, within the township, having received a greater 
number of votes. State, ex rel. Oyler, v. Harlan County...... 


Treasurer — County. 


Compensation for moneys collected fixed by sec. 20, Chap. 
28, Comp. Stat. State, ex rel. Grable, v. Roderick........... 


Trial. 


1. Where both plaintiff and defendant call witnesses to 
establish usage, neither can assign error in the admission 
of such testimony. Howell, Jewett & Co. v. Graff, Murray 
& Co. .cseeee aasbews Seg auiveheveuede sees veseeaieietes eslesosiet's sas bsude set cdvaes 

2. In cause tried to court without jury, judgment will not 
be reversed on the ground of the admission of immaterial 
or incompetent evidence if sufficient material and compe- 

' tent evidence was admitted to sustain finding of court. 
Richardson v. Doty.......+. sdgeduseUaste'es sevacretsestcess addeesssessnes 

3. A party who has examined a witness in part, and the 
witness is excused on the ground that the matter testified 
to was confidential, must show either by the questions 
asked the witness and overruled, or by an offer of proof, 
that he desired the witness to testify further; otherwise 
the objection will be unavailing. Welton v. Baltezore ...... 

4. Admission of evidence without objection; alleged error 
unavailing. Omaha Belt Railway v. McDermott ......1..00000 

5. Conversation had after commencement of action between 
attorney and one who was afterwards subpcenaed by de- 
fendant as a witness, as to the probable result of the suit, 
etc., Held, Inadmissible on part of defendant. Angle v. 
BUOY saveedsioasaeesscieesovsosetiadesvasserssutdsesdscaseesieveeswoaseseaste 

6. Where evidence is conflicting, question is one for the 
jury and not for the court.  Id......s00ececscsossvsessssooscesscens 
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7 Where substituted petition filed by leave of court pre- 
sents a number of new issues, reasonable time should be 
given to defendant to answer and prepare for trial. F., EZ. 

& BM. Vi RB. BR. Co. 0. Marley. iccccsscssccssescseecases scenes ssereosee 144 

8. Assignment in motion for new trial that verdict is not 
sustained by sufficient evidence, not considered by supreme 
court unless evidence is preserved by bill of exceptions. 
Schroeder v. Rinehard ,......ssccvesececccncversccnccccsenecocssvencesees 76 

9. Assignment in motion for new trial that verdict is not 
supported by sufficient evidence will cover the point that 
the verdict is excessive. Burkholder v. Burkholder......... «- 273 

10. New trial granted in case where county court had al- 
lowed claim against an estate of which administrator had 
no notice until after time for appeal had elapsed. Dundas 
D. CRri8man. ....cccccececee Saddesiecvicadesctetsssenssses ssveueses ons tesee . 498 
11. New trial granted by justice of peace; change of venue; 
effect of appearance of parties before second justice; 
waiver. Dawson v. Wel8h.....c.cccccsrosccoesescccsevssecceres seceee 628 
12. Ip absence of bill of exceptions showing what the evi- 
dence was, presumption is that decision of trial court in 
granting new trial was correct. Latham v. Schaal............ 537 
18. Question of amount of damages for loss of crops or 
other injuries is one of fact for jury. F., H. & M. V. 
Be RB. Co. v. Marbey...ccscccrccccveccscccssevcen cerccersesese wicveicesie 145 
14. Amount of damages sustained by land owner by the 
taking of his property for public use is a question for the 
jury to determine. Omaha v. Kramer,....c1...cessccceseesenees 491 
15. In action on foreign judgment, court may submit ques- 
tions of fact to jury for special finding. Mara & Kempner 
O: RADU Cle Soxcccccasec oc ccss vates tonetiedodcassdeceseotvessseseveagsssces 118 
16. Error in refusing to admit testimony not considered un- 
less complaint made in a motion for a new trial. Yates v. 


17. Where question is asked witness to which objection is 
made and sustained, the party desiring the evidence must 
offer to prove the facts sought to be introduced. Jd........ 123 
18. Not error for attorney to read instructions and comment 
on them to the jury while making his closing argument. 
Burrell v. State... ceccorccsccsscrecevercoesscscectertecseresscnctsesass OOU 
Undue Influence. 
To vitiate will; degree of proof required. Latham v. Schaal. 540 
Usage. See Custom. 
Where both plaintiff and defendant call witnesses to estab- 
lish usage, neither can assign error in the admission of 
such testimony. Howell, Jewett & Co. v. Graff, Murray & 
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Usury. 
1. When shown in original transaction, burden of proof rest 
on plaintiff to show that he was @ bona fide purchaser. 
Lincoln National Bank v. Davis....cccccccccscerecscscavcccsvcvensas 380 
2. Where pleaded and testimony conflicting, verdict find- 
ing there is no usury will not be set aside. Klosterman v. 


ONeObtsss Sse sciicestcddsws veicese oes tan seis iiss cosa codes tadadere ere sueeeees 389 
3. Injunction lies to restrain sale and transfer of usurious 
notes. JWalhelnson v. Bentley .......ccccccececsccsecvscscnecseseeecs 484 


4. A transaction by which grossly usurious note was trans- 
ferred to a third party, but in which neither the seller nor 
buyer can state what had been paid or the manner of pay- 
ing the same, fails to establish a bona fide purchase. Id... 381 


Vendor and Vendee. See Reau Estate. 

Vendor selling real estate after first day of April liable for 
taxes for that year; parol evidence of contract of vendee to 
pay taxes not admissible to vary terms of covenant in deed. 
MeClure v. Campbeli....ccccceseevcvee MS ceudaedcecedetsecvecnecesteuceses 59 


Verdict. 
1. Not set aside because against weight of evidence, unless 
it is clearly wrong; mere difference of opinion between 
court and jury insufficient. Durrell v. Hart... cece 614 
2. Joint verdict against principal and agent; may be set 
aside as to agent and permitted to stand as to principal. 


TO ss ccctecsvegdsautecencebevacaeus centecesdedvesercvedeecseaacertetsi aazasen 614 
Wager. 

Civil action lies to recover, Perry 0. G088......c0.cececseeseceees 830 
Waiver. 


Refusal of insurer to recognize insurance policy as binding, 
or to pay any sum on account of alleged loss, will be treated 
as a waiver of technical objections to proof furnished. 
German-American Ins. Co. v. Etherton..... . easdevepteees codessans 510 


Warrants. 
State warrants are ‘‘state securities.” In Re State Warrants, 660 


Warranty. 
In sale by vendor in possession of personal property to bona 
fide purchaser, warranty of title implied. Hall v. Altkin.. 366 


Water Course. 
A party has no right to collect. surface water in a ditch 
or drain and permit it to flow onto the land of another 
without the latter’s consent; if he do so, action lies for 
damages sustained. Ff, 4. & M. V. R. RB. Co.v. Marley... 146 


59 
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Wills. 

1. Under the statutes of this state, a devise of real estate, in 
order to convey the fee, need not contain words of inher- 
itance or perpetuity; every devise of land construed to 
convey all of the estate of the devisor, unless it should 
clearly appear that devisor intended to convey a Jess es- 
tate. Lilile v. Giles..........ceeees cdaveabebiapeduoesadveatcesadest es 321 

2. Construction of will in case stated; conveyance by de- 
visee of the legal title to the property devised, Held, Valid. 

MO snssekes cuses stahosiaswhefexidea beste «2 uvsadeudeveebeunava 1osvdee cioadened 323 
3. Evidence of testator’s intention admissible. 328 
4. Degree of proof to set aside on ground of undue influ- 

ence stated. Latham v. Sehadl....cscseesceee Bast SuteaWetestons 540 
5. Inthe absence of a copy of will, supreme court cannot 

say whether property was improvidently distributed, nor 

will it be presumed that district court erred in excluding 
evidence as to the financial condition of some who would 


naturally be the recipients of the bounty of the testator. 
TG. secsecessesceccanssane dae eeeeeeesnceesecesearesssensesseeecsesaaseseseces 540 


Witnesses. 
1. Impeachment in case stated. Williams v. Eikenbary...... 27 
2. Interest of witness in result of suit may be considered by 
jury, but it would be error to instruct jury that a wituess . 
having a law suit against the same defendant ‘‘is not en- 
titled to have the same weight as that of a witness who is 


disinterested.” Omaha Belt Railway v. MeDermotl...ceeceee 720 
Work and Labor. 
1. Evidence in case stated. Bader v. Martrer.......cccccceeeeee 672 


2. On facts stated, Held, That a verdict sustaining the 
contract as claimed by plaintiff was supported by the evi- 
dence, but as plaintiff had not remained in the employ- 
ment of the defendant for the length of time agreed upon, 
he could not recover the entire amount, and the matter 
being susceptible of computation, a reference was ordered 
to determine the amount of deduction to be made from the 
verdict, Burkholder v. Burltholder...ccccscsocsscccsesscsssecesece 2T4 


